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MEDtYCOTt  V,  JORTIK. 

Tux  following  caae  was  sent  by  the  direction  of  the  Vice  De^Ue  of  tn 
Chancellor  for  the  opinion  of  the  Judges  of  this  Court :—      dutter  to  de- 

tImm^s  grand* 
daoffhter  A» 

Mr.  Serjeant  Hill,   on  the  8th  December,   1806,  made  for  W  life  j 

.,,.•.,  .         .  nnwunder  to 

his  will  in  writing,  of  which  the  following    is   an    exact  two  tnuteei 

daring  the  life 
copy  :  of  il.  in  tmit 

«'  This  is  the  last  will  and  testament  of  me  George  Hill,  ^J^^  cSiiS?' 

of  RomeU,  one  of  his  Majesty's  Serjeants  at  Law.    I  devise  gent  eiutct ; 


S  to  all 

and  tttrj  the  children  in  tail,  with  croM  remainder*  between  them  In  tail ;  and 
In  defaoit  of  iaone  of  all  and  every  the  children  of  the  devisor't  grand-danghter, 
he  deviled  to  hit  daughter  B,  for  life ;  remainder  to  sach  one  or  more  of  the 
cUldren  of  B.  at  she  by  deed  or  will,  atteAled  by  three  witoeMes,  dnly  exe« 
cntedy  thonld  appoint,  for  their  lives ;  remainder  to  all  and  every  the  child  and 
children  of  soch  daughter  or  daughters,  to  be  appointed  by  B,  as  aforesaid  ;  and 
If  iMily  one  should  t^  appointed,  then  to  her  and  the  heirs  of  her  body ;  and  if 
iBore  than  one  ilKmld  be  appointed,  then  all  of  them  to  take  their  nMrtbers'  shares 
]Mr  Hirpeif  as  tenant*  in  common,  and  not  as  ioint  tenants ;  with  cross  remain- 
ders between  them  (the  children  of  such  daughters),  as  to  their  BMthers'  shares 
in  taU ;  and  on  failure  of  such  issue  of  any  one  or  more  of  such  daughters,  with 
cross  remainders  to  the  others  of  their  issoe :  and  in  default  of  such  appoint- 
■sent,  and  of  any  appointment  not  exhaasting  the  whole  fee,  the  devisor  gave 
the  estate  at  /rcAeifcr.  or  so  much  of  tiie  fee  as  should  not  be  exhaosted  by 
VOL.  VI.  A  such 


1821. 


JORTIN. 


CASES  IN  TRINITY  TERM, 

my  estate  at  IrcJiester,  to  my  graiid-daiig{bter|  Ann  Maunsell, 
for  her  life ;  with  remainder  to  my  friends,  John  William 
Bramslon  and  John  Jortin,  barristers  at  law,  and  their  heirs, 
in  trust,  only  for  and  upon  the  several  uses  and  trusts  herein- 
after mentioned,  (that  is  to  say)  for  and  during  the  life  of 
my  said  grand-daughter,  in  trust  only,  to  support  the  con- 
tingent eaUtes  hereioafier  devised ;  tnd  after  her  decease, 
to  all  and  every  the  children  in  tail,  with  cross  remainders 
between  them  in  tail :  and  in  default  of  issue  of  all  and 
every  the  children  of  my  said  grand-daughter,  I  devise  the 
said  estate  to  my  daughter,  Barbara  Cockayne  Medlycoit, 
for  life ;  with  remainder  to  any  such  one  or  more  of  tlie 
children  of  such  my  said  daughter  as  my  said  daughter  shall, 
by  deed  or  will,  attested  by  three  witnesses,  appoint  for 
their  lives;  with  remainder  to  all  and  every  the  child  and 
children  of  such  dau^iter  or  daughters,  to  be  appointed  by 
my  said  daughter,  as  aforesaid ;  and  if  only  one  be  ap- 
pointed, then  to  her  aud  the  heira  of  her  body ;  and  if  more 
than  one  be  appointed,  then  all  of  them  to  take  their  mother's 
shares,  per  stirpes,  as  tenants  in  comiDOD,  and  not  as  joint 
tenants ;  with  cross  remainders  between  tbem,  the  chiMreD  of 


sach  appointment  made  ai  jiforesaid^  i»  B.  for  life ;  with  remainder  to  all  bar 
daagMen  far  their  lives,  with  cross  remainders  between  them  for  life ;  with 
reawindeff,  during  the  \ive%  of  all  the  dsnghter»  of  B.,  and  the  lift  •f  the  ser- 
-vlvor,  to  support  coDtiDgent  remainders ;  and  for  default  of  issue  of  any  or 
eillMr  of  the  daughters  then  living  of  B,  he  devised  the  said  estate  to  B.  and  her 
heifft.  A,  died  sole  and  intestate,  leaving  B.  her  heir-at-law  as  weU  as  Iht 
heicHrt*law  of  the  devisor.  B.  had  issue,  nine  daughters,  many  of  whom  were 
nwtiod  and  bad  isaoe :— Held«  first,  that  B.  had  in  the  fredMld  and  copy* 
bold  lands  of  the  devisor  an  estate  f<y  her  life,  with  an  ultimate  reversion  to 
herself  in  §mi  Secondly,  that  in  default  of  appointment,  her  daughters  then 
Uiving  had  respeetively,  in  the  said  lands  of  the  testator,  estates  for  life  in 
renMMnder,  as  tenants  in  commoo,  with  cross  remaiodeis  anonnt  themsehres 
for  life,  with  icnwinders  to  themselves  in  taU  respectively.  Thirdly,  that  in 
dofiuA  of  appointment,  the  grand-children  of  B.  had  no  estate  in  the  testatoi's 
said  lands.  Fonrtlily,  tiiat  B.  had  power  by  appointment  to  designate  which 
one  or  aMio  than  one  of  her  dmnghters  was  or  were  to  take  under  the  wiU ; 
thai  if  one  daughter  only  was  designated,  she  would  take  under  the  vrill  in 
tatt ;  but  if  more  than  one  was  designated,  they  would  take  under  the  wlH  as 
tenants  in  eommon  for  life,  with  remainder  to  their  respective  children  as  tenants 
in  coawnon  in  tail,  with  cross  remainders  between  them  (the  children  of  the 
agpoiolod danghters)  in  tail;  sach  cross  remainders  to  take  place  as  weD  with 
regBfd  to  the  shares  of  their  respectiTO  mothers  as  with  regard  to  the  shares  of 
their  aMts,  in  the  a? ent  of  a  fhiUire  of  iasao  of  anyof  thn  aaati. 
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foeh  (iiiigbten,  as  to  fheir  mother's  shares  in  tail ;  and  on       1821. 

fiiBure  of  such  issue  of  any  one  or  more  of  such  daughters.  ,.  "^"^ 
with  cross  remainders  to  the  others  of  their  issue  :  and  for  v.     ^ 


And  in  default  of  such  appointment,  and  of  any  appointment 
not  exhausting  die  whole  fee,  I  give  and  devise  my  estate  at 
Irchater^  or  so  much  of  the  fee  as  shall  not  be  exhausted  by 
any  appointment  or  appointments  made  as  aforesaid,  to  my 
daughter,  Barbara  Cockayne  Medlycoti,  for  life ;  with  re- 
mainder to  all  her  daughters  for  their  lives,  with  cross  re- 
mainders for  life  between  them  ; — with  remainder,  during 
the  lives  of  all  the  said  daughters  of  my  said  daughter  Bar* 
hara,  and  the  life  of  the  survivor,  to  support  contingent 
remainders :  and  for  default  of  issue  of  any  or  either  of  the 
daughters  now  living  of  my  said  daughter  Barbara,  I  give 
the  said  estate  to  my  said  daughter  Barbara  and  her  heirs. 

^'  I  give  all  my  real  estate^  except  tliat  at  Irchester,  to  my 
said  daughter  fidf&ara,  for  her  life,  exclusive  of  her  present  or 
any  future  husband ;  with  all  and  singular  die  same  powers 
of  appointment  and  disposition,  rights  and  estates,  as  before 
given  to  her,  over,  in,  or  after  the  remainder  of  my  Irchester 
estate,  in  default  of  issue  of  my  said  grand-daughter,  Ann 
MaunseU:  and  I  do  declare  that  the  profits  of  my  said  real 
estate  last  devised  shall  go  to  the  several  persons  succes- 
sively, to  and  in  trust  for  whom  they  are  authorized  to  be 
appointed. 

^  I  give  all  my  personal  estate  to  my  said  trustees  J.  W. 
Branuion  and  John  Jortin,  whom  1  appoint  executors  of 
this  my  will ;  in  trust,  to  retain  thereout  for  their  own  re- 
spective use,  the  sum  of  200/.  a-piece,  for  their  trouble  in  ex- 
ecuting the  trusts  of  this  my  will,  and  to  apply  all  the  residue 
thereof,  or  so  much  as  shall  be  necessary,  in  or  towards  the 
payment  of  all  my  debts ;  and  the  surplus,  if  any,  to  invest 
in  real  estates,  and  settle  the  same  to  the  use  of  the  same 
^''person  or  persons  respectively,  as  should  be  entitled  by  this 
my  wiU  to  the  residue  of  all  my  real  estates,  except  that  at 
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1821.       Irchesien  and  in  case  my  personal  estate  should  be  deficient 

MiDL^oTT  *^  P^y  *^"  ^y  ^^'^^^  *°^  legacies,  and  the  costs  of  executing 
«•  the  trusts  thereof,  then  to  raise  the  deficiency  by  sale  or  mort- 

gage  of  a  sufficient  part  of  my  real  estate,  except  that  at  Jr- 
ehtMter;  and  I  do  hereby  declare,  that  the  entirety  of  all  my 
copyhold  estates  whatsoever,  are  included  in  the  above  de- 
vise of  all  my  real  estate,  except  that  at  Irchester^  whether 
surrendered  or  not  surrendered  to  the  use  of  my  will. 
Lastly,  in  case  the  equitable  or  beneficial  interest  of,  in, 
or  to  all  or  any  part  of  my  real  or  personal  estate,  after 
payment  of  my  debts  and  legacies,  and  the  costs  of  exe- 
cuting the  trusts  of  my  will,  is  not  already  disposed  of,  or 
should  eventually,  during  my  life  or  afterwards,  become  not 
disposed  of,  I  give  the  same  to  my  said  trustees  and  their 
heirs,  in  trust  for  my  said  daughter  Barbara  Cockayne  Med* 
lycott,  to  and  for  her  sole  and  separate  use,  exclusive  of  her 
present  or  any  future  husband  as  aforesaid/' 

The  testator  died  on  the  21st  Febru4iry,  1808,  leaving 
bis  grand-daughters,  Ann  Maunsett,  daughter  of  his  eldest 
daughter,  (who  died  in  the  testator's  life-time)  and  his  daugh- 
ter, the  plaintifi^,  B.  C.  Medlj/cott,  his  co-heiresses  at  law. 
Ann  Maunsell  is  since  dead,  unmarried,  and  intestate,  leav- 
ing B.  C.  Medlycoti  her  heir-at-law.  At  the  date  of  the 
testator's  will,  and  at  the  time  of  his  decease,  the  plaintiff 
had  ten  children  living,  all  daughters,  one  of  whom  is  since 
dead,  of  full  age,  but  unmarried.  The  nine  others,  all  of 
full  age,  are,  first,*  Matilda  Sophia,  now  the  wife  of  Robert 
Austen,  LL.  D.,  who  has  issue  seven  children,  now  liying ; 
secondly,  Barbara  Maria  Cockayne;  thirdly,  Mary  Ann, 
now  the  wife  of  William  Addams,  LL.  D.,  who  has  issue 
six  children,  now  living;  fourthly,  Georgiana  Cockayne; 
fifthly,  Sophia  Cockayne ;  sixthly,  Caroline  Eliza,  now  the 
wife  of  Thomas  Phillip  Maunsell,  Esq.,  who  has  issue  five 
children ;  seventblyi  Catherine  Cockayne ;  eighthly,  Frances 
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jinrnMOa,  now  die  wife  of  trilUam  Jaheion,  Esq.,  but  wIk>       ^^^^ 
has  BO  ittae ;  and,  ninthlj,  EHxabtth  CharloiU  Cockayne.       mbdlycmt 


The  ezeGators  named  in  the  will  dnly  pro?ed  it ;  bat  Jakn 
William  Bramtion  is  since  dead,  leering  John  Jortin  sole 
sanri?bg  executor.  All  the  married  daughters  of  the  plain- 
tiflf  B.  C.  Medlycoii,  were  unmarried  at  the  death  of  the  tes- 
tator. The  whole  of  his  estate  at  Irchesier  was  freehold  i — 
the  copylurfd  lands  were  descendible  in  the  same  maimer  as 
freehold  lands  at  conunoo  law. 

The  questions  for  the  opmion  of  the  Court  were. 

First,  What  estate  the  plaintiff,  Barbara  Cockayne  Medly- 
coii  has  in  the  freehold  and  copyhold  lands  of  the  testator 
respectifely? 

Secondly,  Whether  ^the  daughters  now  living  of  the  plain- 
tiff, B.  C.  Medfyeoii,  respectively,  have  any,  and  what  estate 
in  the  testator's  freehold  and  copyhold  lands  respectively  i 

Thirdly,  Whether  the  grand-children  of  the  phuntiff,  B.  C. 
MedljfcoU,  or  any  and  which  of  them,  have  any  and  what 
estate  in  the  said  testator's  freehold  and  copyhold  lands  re- 
spectively i  and 

Fourthly,  Whether  the  plaintiff,  B.  C.  Medlycoii,  has  any 
and  what  power  of  appointment  over  the  testator's  freehold 
and  copyhold  lands  respectively^ 

The  case  came  on  for  aigument  in  the  course  of  the  last 
Term. 

Mr.  Segt.  HuUock,  for  the  plaintiffs— It  may  be  per- 
haps contended,  that  the  purposes  of  this  will  will  be  best 
answered  by  giving  the  plaintiff  an  estate  for  life  only,  with 
power  of  nomination  or  selection  among  her  daughters; 
but  this  cannot  be  done  consistently  with  the  rest  of  the  will : 
and  although  it  is  confused  in  terms,  and  difficult  of  con* 
struction,  the  Court  must  give  effect  to  all  the  provisions 
contained  in  it ;  from  which  it  is  clear  that  the  testator  in« 
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1881.        tended  to  gite  the  plfuntiff  an  estate  for  life  at  all  evenOi. 
MtDLYcoTT   ^^^  ^^  question  next  arises,  as  to  what  liberty  of  dispositioo 
V*  she  had  under  the  words  of  the  whole  will,  and  whether  she 

had  not  a  power  of  appointment  to  her  ehildren  in  fee  i  He 
contended  that  she  had;  for  though  the  words  of  the  first 
limitation  are  in  themselves  indistinct,  informal,  and  almost 
unintelligible,  as  the  estate  at  Irche$ier  was  directed  to  be 
appointed  to  such  of  her  children  as  she  aboold  select ;  yet, 
there  are  other  words  in  the  will  which  distiDCtly  recognize  a 
power  of  appointing  the  whole  fee ;  for  the  testator,  after 
giving  the  power  of  appointment  in  the  above  form,  pro- 
ceeds thus  : — **  and  for  and  in  defiuilt  of  such  appointment, 
and  of  any  appointment  not  exhausting  the  whole  fte,  I  give 
and  devise  my  estate  at  IrchaUr,  or  so  much  of  the  fee  as 
diair  not  be  exhausted  by  any  appointment  or  appointments 
made  as  aforesaid,  &c.^  Now,  these  words  must  be  nuga- 
tory, unless  the  plaintiff  has  a  power  of  appointing  the  whole 
fee.  The  testator  contemplated  a  power  which  might  ex- 
haiust  the  fee,  and  therefore  he  plainly  gave  a  power  of  ap- 
pointiri^  to  it,  so  that  under  these  words,  the  plaintiff  may 
make  such  appointment.  The  same  power  of  af^ointment 
may  be  considered  to  apply  to  the  other  real  estate,  as  it 
might  exhaust  the  fee,  although  there  was  no  disposition  of 
the  remainder  in  default  of  appointment,  nor  any  devise 
to  trustees.  There  is  no  decision  precisely  applicable 
to  the  present  case ;  but  in  Litfe  v.  Saltingstone  (a),  and 
DiglUon  v«  Tamlinson  (6),  it  is  laid  down,  that  where 
there  is  an  express  estate  for  life  given  by  will,  with  liberty 
to  give  the  fee  to  particular  persons,  die  devisee  shall  take 
for  life,  wridi  a  power  to  appmnt  the  estate  to  the  objects 
designated.  So,  it  is  said,  that  where  an  estate  is  given 
absolutely^  without  any  prior  limited  interest,  to  such  uses  as 
a  person  should  appoint,    it  would   be  an  estate  in  fee. 

(a)  1  Mad.189.  (»)  1  Com.  Rep.  194. 


IN  xm  tlCOIIB  TIAR  OV  OKO.  !▼•  | 

mMw  ▼•  C%IM  (i^     fiol  whflfe  tn  eittte  for  life  »       IBBU 
sot  wyrty  ptm,  but  the  MUte  U  bequeathed  generally  to  ma^^rHit 
Ae  devitee,  to  mA  UMe  as  be  shall  appoint  at  his  will  and  «> 

pfeaiure  4  iieeeilieleeeyreitraioiog  the  diepositioii  to  particular 
oljecla,  it  aeenu  doubtAil  whether  the  devisee  will  take  a  fee- 
eimple  eonditional,  or  au  estate  in  fee  upon  tmet^  or  uu 
^Mle  fer  life^  widi  a  power  to  dispose  of  the  inberitanee. 
S^dm  am  Powers  (()•  As  to  the  estate  which  the  trustees 
took  WMier  this  willy  it  eitends  no  further  than  the  life  of 
ybm  Mmmmll,  the  grand-daughter  of,  die  testator.  The 
legal  fee  passed  oHt  of  them  at  her  death,  and  therefore  veeto, 
«s  dispoeed  of  bj  the  will.  But  even  eupposing  the  legal 
eltate  to  east  in  the  trustees^  the  power  of  appointment  in 
fee  might  etiU  auiieist;,  notwithstanding  euch  estate.  It  is 
oensequently  imasaterial  to  detemime  what  estate  die  trusteee 
took;  beeanse,  if  tbey  bad  an  estate  in  fee,  the  uses  wbuU 
be  eieeuted  either  before  or  after  the  appobtment  made, 
and  their  interest  cannot  be  made  to  extend  beyond  the 
wsae  fer  wlneh  it  was  created*  Takii^  therefore)  the  whole 
of  the  will  together,  it  is  impossible  to  give  it  effect,  as  snob, 
widiout  giving  the  plaintiff  au  estate  for  life,  vrith  a  power  of 
appointing  in  fee. 


M#.  Seijt  JLene,  for  d^  plaintiff's  daughters,  submitted, 
dMrt  k  Wi»  Be«  at  all  neoessary,  as  to  their  interest,  to  deter- 
mine whet  eetale  dM  trustees  took  under  the  words  of  the 
will,  as  that  question  was  not  left  to  the  Court.-^AU  the 
daughters  tike  kn  Mate  tail ;  for  if  they  take  only  estates 
fcft  life,  dien  the  pfexmslon  for  asi  indefinite  feilure  of  issike 
in  the  daughters  cannot  take  effect.  The  irords  of  the  wiH 
krfe,  ''itid  for  defauk  of  issue  of  any  or  either  of  the  daugh- 
lers  nd#  Gvmg  of  wsf  imid  daughter  Bwrbara^  I  pve  the  said 
estate  to  m^said  datighter  Ba rfrtmi,  and  her  heirs.''  And 
diis  provlsioti,  wbkih  is  in  die  second  claase  of  the  will,  pro- 

(ayiieap>  ISe.       *  ■   \h)  Siid  sdit>  9f . 
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18SU        Tiding  for  the  case  if  no  appointment  were  made,  is  corrobor 

MraLTcoTT  "^^  ^^  ^®  ^^  limitation^  and  with  the  estates  intended  to 
be  given  under  the  power.  Tbe  testatoi^s  intention  is  best 
collected  from  taking  those  two  clauses  together.  In  the 
firsts  the  words  '^  with  remainder  to  any  such  one  or  more 
of  the  children  of  such  my  said  daughter  ( J3.  C.  Medlycatt), 
MB  my  said  daughter  shall  appoint^  for  thdr  lives ;  with  re- 
mainder to  all  and  eveiy  the  child  and  children  of  such 
dai^hter  or  daughters,  &c. ;  and  if  only  one  be  appointed, 
then  to  her  and  the  h&n  of  her  body,  &c.''  seem  to  point 
distinctly  to  an  appointment  of  an  estate  tail.  Then,  the 
subsequent  limitation  to  the  daughters,  gives  an  estate  tail  to 
fliem,  in  default  of  appointment.  Taking  therefore,  the 
meanii^  of  both  limitations  together,  it  seems  hardly  to  ad- 
mit of  a  doubt  but  that  the  testator  intended  that  the  plain- 
tiff's daughters  should  take  an  estate  tail.  If  she  made  no 
appointment,  they  must  of  necessity  take,  such  an  estate. 

* 
Mr.  Seijt.  Blouet,  for  die  plaintiff's  grand-diildren^  con- 

twuded. 

First,  That  the  trustees  took  an  estate  in  fee  for  the 
general  purposes  of  the  will,  vizi  either  for  sale^  or  for 
supporting  contingent  remainders  throughout. 

Secondly,  Tbat  the  power  of  appointment  given  to  the 
pluntiff  does  not  enable  her  to  carve  out  any  particular 
estate,  but  simply  to  select  and  designate  the  particular  per- 
sons who  are  to  take. 

Thirdly,  That  these  particular  estates  are  not  estates  tail  in 
the  .daughters,  but  they  only  take  life  estates,  and  the  grand- 
daughters take  in  tail* 

As  to  the  first  point.^— rThe  devise  in  the  beginning  of  the 
will,  (^ves  an  estate  in  fee  to  the  trustees.  The  general  im- 
port of  the  words  there  made  use  of,  extends  over  the  whole 
of  the  instrument,  to  answer  all  its  purposes,  and  to  appoint 
all  contingent  remainders,  without  naming  trustees,  and 
therefore  these  words  must  be  connected  with  the  prior  es- 
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tote  to  them.    AU  fiurtber  qnestioiis  ••  to  the  eitatea  to  be:       mu 
Ukea  undef  thii  wiU,  mutt  relate  to  equitable  ettotee  only,  Mwnvtcm 
ind  not  to  legal  estates.  '        *• 

As  to  the  power  of  appointmeot,  the  plaiotifif's  dis- 
cretioa  estends  only  to  designate  the  persons,  bat  not  the 
estates  they  are  to  take  respectively.  These  are  deter* 
mined  by  the.  words  of  the  will  creating  that  power,  and 
they  reftrain  a  particular  interest  to  the  appointees.  Tho. 
words  ^  and. for  and  in  deianlt  of  such  appointment,  and 
of  any  appointment  not  exhausting  the  whole  fee,  I  give, 
and  devise  my  estate  at  Irchaier,  or  so  much  of  the  fiee 
as  shall  not  be  exhausted,  8cc"  do  not  imply  a  power  of 
exhausting  the  whole  fee.  The  power  is  as  to  the  real 
estates  to  be  appomted,  or  those  words  would  be  made  to 
raise  by  implication,  a  power  in  contradictioo  to  it ;  but 
when  an  estate  is  given  in  express  terms,  no  different  estate, 
can  be  raised  by  any  implication  whatsoever.  Tbe  Court  will 
not  therefore  raise  an  implied  estate  to  overset  all  the  ex- 
press estates  given  by  the  words  of  this  power,  and  will  there- 
fore restrain  the  appointment  to  those  express  estates. 

But  there  is  a  more  decisive  answer  to  this  part  of  the 
case.  The  testator  did  not  use  the  words  alluded  to,  in  the 
maoDer  now  contended  for  by  the  plaintiff;  nor  could  he  do 
so ;  because  the  limitations  to  be  appointed  are  themselves 
an  exhaustion  of  the  whole  fee.  Tbe  truth  is,  that  by  tbe 
words  **  not  exhanst'mg  the  whole  fee,  &c."  and  tliose  which 
follow,  *'  or  so  much  of  the  fee  as  shall  not  be  exhaust-^ 
ed,  &c.^  he  merely  meant  the  undisposed  part  of  the  estate ; 
as  if,  for  instance,  the  ptaintiff  were  to  make  an  appoint- 
ment  of  oneHenth,  these  words  would  take  effect  as  to  tbe 
other  nine-tenths,  and  they  would  then  be  disposed  of  under 
the  idterior  limitation. 

As  to  the  third  point. — ^The  testator  gave  an  estate 
for  life  to  the  plaintiff's  daughters,  and  an  estate  tail  to  the 
grand-daughters.  The  words  ''  to  any  such  one  or  more  of  the 
children  of  such  my  said  daughter  as  my  said  daughter  shall 
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Mil.        aippmit,  for  their  lives ;  with  renainder  to  mil  and  ^every  the 
MftDLYcoTt    ^^'^  ^^  children  of  such  daughter  or  daughters,  to  be  ap- 
,,  ^*  pointed,  &c.   and  if  only  one  be  appointed,  then  to  her 

and  the  heirs  of  her  body;  and  if  more  than  one  be  ap- 
pointed, then  all  of  them  (meaning  the  children  of  the  ap- 
pomtees)  to  take  their  mothers'  shares,  per  tiirpes,  &c.  mth 
cross  remainders  between  them,  tec."  cannot  apply  to  an 
estate  tail  in  the  present  daughters  of  the  plaintiff.  The 
second  clause  of  the  will  distributes  the  same  estate  to  the 
objoct  of  the  testator's  bounty  in  default  of  appointment ; 
it  is  therefore  probable,  that  he  intended  them  to  take  the 
same  quantity  of  estate  under  the  power  of  appointment,  with 
a  discretion  only  in  the  plaintiff  as  to  the  persons  who  were  to 
take  in  that  designated  quantity  of  interest  which  was  to  be 
tfaesame  in  both  etuses.  There  is  a  further  repugnancy  to  an 
estate  tail  in  the  daughters ;  for,  by  virtue  of  the  cross  re- 
ikiainders  among  ihem,  they  must  be  all  dead  before  any  of 
(he  limitations  to  the  grand*daughters  can  take  effect :  they 
therefore  take  an  estate  for  life  only.  The  words  ^'  per 
'  stirpes  **  in  the  will,  give  the  grand-daughters  an  estate  by 
purchase,  as  tenants  in  common,  and  this  is  quite  inconsistent 
with  an  estate  tail  in  the  daughters. 

Mr.  Seijt.  HuHockf  in  reply.-«i-The  legal  estate  in  fee  is 
not  in  the  trustees.  Wherever  an  estate  is  given  to  trustees, 
their  legal  estate  is  only  commensurate  with  the  uses  for 
which  it  was  created,  and  cannot  extend  beyond  them.  The 
olgect  of  the  appointment  of  trustees,  was  merely  to  pre- 
vent die  testator's  grand-daughter  from  putting  an  end  to 
all  the  subsequent  fimitations  by  him,  or  otherwise.  Then,  at 
her  death  wiAout  issue,  all  diese  purposes  were  folly  eflected, 
and  the  estate  of  the  trustees  was  at  an  end.  There  are  no 
contingent  remainders  afterwards.  The  clause  in  the  se- 
cond limitation  which  relates  to  contingent  remainders,  does 
not  state  what  those  remainders  were^  nor  are  there  any. 
The  plaintiff,  therefore,  has  a  power  of  appointing  in  fee^ 


k 
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wd.  b«  fiirUier  m  egWim  /or  Ur  Ufa,  and  if  ibe  fee  is  not  ia  1811« 
tbft  iruileepp  i|  mml  veit  in  iier.  Af  lo  Ibe  eKCwit  of  the 
IMKver  of  eppQialOMNity  ibe  worck  '^  and  of  enjr  appoiot«^  "  wj* 
not  eifaiiierim  tba  wboie  fee,  <uu''  miMt  in  awimon  fwlenc^ 
me«i  Ibe  ^wetily  ef  ietevesc  in  tbe  e^lal^  aid  qpI  cfae  had 
itfel^  Thii  tt  ibe  only  kgel  conalruclioa  which  can  be  put 
■pqn  thenw  Tbe  plaintiff  has  therefore  an  estate  for  liA^ 
with  a  power  of  appointing  infise;  and  in  default  of  appobftr 
menty  she  bas  an  estate  for  life,  with  remainder  to  her  daugb* 
tersy  either  fior  life,  ih  tail,  or  in  fee,  as  the  Court  shall  de- 
termine upon  tbe  construction  of  that  part  of  the  will. 

Cur.  adv.  vuli. 
The  following  certi6cate  was  afterwards  sent : — 

This  case  has  been  argued  before  us  by  counsel.  We 
ha?e  considered  it,  and  are  of  opinion, 

First,  that  the  plaintiff,  Barbara  Cockayne  Medlycoti,  has 
in  the  fieehold  and  copjhold  lands  of  tbe  testator  respec- 
tively, an  estate  for  her  life,  with  an  ultimate  reversion  to 
herself  in  fee. 

Secondly,  that  in  default  of  appointment,  the  daughters 
now  living  of  tbe  plaintiff,  B.CMedljfcott,  have  respectively, 
in  the  freehold  and  copyhold  lands  of  the  testator,  estates 
for  life^  in  remainder,  as  tenanta  in  common,  with  cross  re- 
mainders amongst  themselves  for  life,  with  remainders  to 
themselves  in  tail  respectively. 

Thirdly,  that  in  default  of  appointmenti  the  grand-children 
of  the  plaintiff,  B.  C.  Medlycoti,  have  no  estate  in  the  tes- 
tatoi^s  freehold  and  copyhold  lands. 

Fonrdily,  that  the  plaintiff,  B.  C.  Medlycoti,  has  power 
by  appointment,  to  designate  which  one,  or  more  than  one 
of  her  daughters  is  or  are  to  take  under  the  will ;  that  if  one 
daughter  only  is  designated,,  she  will  take  under  the  will  iu 
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1631.  13J1 .  |^y{  jf  more  daughters  than  one  are  designated,  they 
If  nLYcoTT  ^^^  ^^^  under  the  will  as  tenants  in  common  for  life,  with 
JoBTiN  remainder  to  their  respective  children,  as  tenants  in  common 
in  tail ;  with  cross  remainders  between  them  (the  children  of 
the  appointed  daughters)  in  tail ;  such  cross  remainders  to 
take  place,  as  well  with  regard  to  the  shares  of  their  respec- 
tive mothers  as  with  regard  to  the  shares  of  their  aunts,  in 
the  event  of  a  failure  of  issue  of  anj  of  the  aunts. 

R.  Dallas. 
J.  A.  Pabk* 

J.  BURROUGH. 

J.  Richardson. 
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Between  Elisabsth  Muethwaits,  John  MACPHtft-        ^**^ 
son,  and  Charjlottb  his  Wife,  Francis  LiND^and 
John  Hudson  MAT^Plaiottffii; 

and 

The  Honorable  Charles  Cecil  Cope  Jenkinson,  the 
Honorable  Henry  Kino,  the  Reverend  John  Cuth- 
BBRTSON,  Maria  Barnard,  Alexander  Huvb 
Evelyn,  John  Byde,  Oboroe  Barnabd  Charlei 
MuRTHWAiTB,  snd  Henry  Woodcock,  Defendants  ; 

And  between  George  Ba EN AED,  an  Infant,  by  Frede- 
rick Augustus  Barnard,  his  Grandfather  and  neit 
Friend,  Pbuntiff; 

and 

Elieabbth  Murthwaite,  John  Macfheeson,  and 
Charlotte  his  Wife,  Maria  Barnard,  Francis 
LiND,  John  Hudson  May,  John  Cuthbertson, 
Charles  Muethwaite,  Albxandbr  Evelyn, 
John  Byde,  Henry  Woodcock,  the  Honorable 
Charles  Cecil  Cope  Jenkinson,  the  Honorable 
Henry  Kino,  and  the  Reverend  John  Mitchell, 
Defendants. 

A  CASE,  of  which  the  following  b  the  substance,  was  sent  BeTite  to 
by  the  direction  of  the  Vice  Chancellor  for  the  opinion  of  ofallthetestal 
the  Judges  of  ihis  Court :—  ulil^hS!'*^'"' 

Thomoi  Murthwaite,  being  seised  in  fee  of  freehold  and  c<n^l>ol<*»  sb^ 

copyhold  tenements;  and  being  abo  possessed  of  several  ute,  fai  trait, 

after  payoMBt 
oftegacictand 
miumitiesy  which  annnitiet  he  directed  to  be  paid  out  of  bank  stock  ttandiof  in 
his  name,  to  pay  all  the  rents,  issnes,  profits,  and  prodnce  of  the  rosidne  of 
his  estate  and  efiects,  as  well  real  as  personal,  to  his  three  nioeeSt  E»  M.  and  C, 
share  and  share  alike,  for  their  lives,  and  after  their  decease,  or  either  of  them, 
that  their  lawfal  issue  shonld  have  his  or  her  mothei's  share  of  such  roBts,  Jec. 
for  life ;  and  if  either  of  the  nieces  should  die  in  the  life-time  of  the  others  or 
other  of  them  having  no  issue,  the  share  of  her  or  them  so  dying,  to  be  eqaaliy 
divided  between  the  survivors  of  his  nieces  for  their  respective  lives,  and  after- 
wards  by  the  issue  of  the  survivors  of  such  nieces : — ancl  in  like  manner  if  all  hit 
nieces,  and  their  issue,  save  one,  should  die  without  issue,  then  such  one  to  have 
the  whole  for  her  life ;  and  after  her  decease,  the  issue  of  such  niece,  if  more  than 
one,  to  enjoy  the  whole,  share  and  share  alike ;  and  if  but  one,  such  one  to  enjoy 
the  whole  alone;  to  hold  such  parts  as  were  freehold  to  them  and  each  of  them, 
their  heirs  and  assigns  as  tenants  in  common,  and  not  as  joint  tenants;  and<if 
but  one.  to  such  only  one,  his  or  her  heirs  and  assigns  for  ever ;  and  in  case  of 

all 
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1821*  leasehold  estates  for  years^  and  of  other  personal  estate^  by 
^Sn,  hk  last  will  and  testament^  bearing  date  tbe  figth  December, 
TBWAiTE  ]gog^  0,d  y,\aeh  was  doly  executed  and  attested,  so  as  to 
Jkrxiiisoii.  pass  freehold  estates  :-^fter  Erecting  that  all  hit  debts, 
funeral  charges,  and  expences  of  proving  his  will  might  be 
paid ; — gave,  devised,  and  bequeathed  to  Mrs.  Margaret 
MurtbamU,  Mr.  John  Cuthbertson,  and  Mr.  John  Janes, 
wad  lo  the  survivors  and  survivor  of  them,  and  the  heirs, 
exacotors,  and  administrators  of  such  survivor,  all  and 
every  his  freehold,  copyhold,  and  leasehold  estates,  and  all 
his  personal  estate  and  effects  whatsoever ;  in  trust,  to  pay 
thereout  the  several  legacies  and  annuities  in  his  will  specifi- 
cally mentioned,  and  by  him  given  and  bequeathed ;  all  which 
liiUraities,  he  thereby  willed,  ordered,  and  directed  should  be 
chargeable  upon  and  payable  out  of  his  26,400/.  3  per  c^nt. 
c6iisoIidated  bank  annuities,  or  such  sum  as  might  be  stand- 
ing in  that  fund  in  his  name,  at  the  time  of  his  decease ; 
^nA  that  the  said  several  annuities  should  commence  from 
and  immediately  after  his  decease. — ^Then  followed  several 
bequests  and  legacies  :  all  which  he  directed  might  be  paid 
as  soon  as  conveniently  might  be  after  his  decease  : — all  the 
Mits,  issues,  dividends,  interest,  profits,  and  produce  of  all 
like  rest,  residue,  and  remainder  of  his  estate  and  effects 

m  the  niacet  dyiac  tviUurat  issac,  tbe  whole  to  go  to  the  devisor*!  next  male 
heir  of  hit  mune,  to  hold  to  him  hb  heirs  and  executors  in  like  manner. 

The  aiece  M.  anrried  G.  B.  who  died,  leaving  hi<  w(fe  asd  one  sob  snr- 
viving ;  C*  alao  married  but  had  no  issue. 

Two  of  the  tmstees  died,  and  a  considerable  surplus  of  the  testator's  personal 
cetate  reaudoed  after  paying  debts,  legacies,  and  ananities  >-Held,  firit,that 
the  torviving  trnttee  had  the  legal  estate  in  fee  simple  devised  to  the  three 
trostees.  Seeoadly,  that  the  nieces  took  ao  legal  estate  in  the  freehold  tene- 
menta.  Thirdly,  that  the  son  of  G.  B.  took  no  legal  estate  therein,  nor 
woald  he  at  the  death  of  the  snrvivor  of  the  three  nieces.  Fonrthly,  that  if  the 
4eviae  had  conunenced  with  the  words  <'  all  the  rents,  issues,  and  profiu,"  and 
the  passage  before  these  words  had  been  omitted,  the  three  nieces  would  re^ 
•peetif ely  hare  taken  estates  for  life  in  the  freehold  tenements  nnder  the  will ; 
with  eross  remainders  between  them  for  life,  in  the  event  of  one  or  two  of  them 
dyhig  without  issoe;  and  lastly,  that  G.  B.  would,  in  tbe  events  as  they  then 
ftaod,  have  an  estate  tail  in  remainder  in  his  mother's  one  undivided  third  part 
af  the  laid  freehold  tenements,  subject  to  be  diveitted  in  part  by  the  birth  of 
other  ehildren  of  hia  mother,  whether  sons  or  daughters^  and  tliat  he  would  have 
an  estate  tail  in  the  whole  of  the  freehold  tenements,  in  the  event  of  his  being 
the  only  isaaa  of  the  three  siecca  livuig  at  tlic  death  of  the  snrvivor  of  then, 
M  other  issne  having  been  bomi 


IN  THK  SECOND  TKAR  Of  OKO.  !¥•  ]I5 

wbatsoef ei  and  whereioefer,  and  of   what  natiif^  krad,        IBA^ 


or  ifmOtj  soever,  as  well  real  as  personal,  which  be  ihoiikl 
die  seised   or  posteised  o^  interested  in,  or  any  wajen*     tbwar* 
titled  to,  at  Ibe  time  of  his  decease,  be  gave,  deviaed,  and    jtxKmcm. 
bequeathed  unto  hb  three  nieces  Elixabeik  MuHkmmNp 
Maria  Mwrikmtdttf  and  Charloiie  Murthmaiie,  daogblers 
of  his  late  brodwr  the  Reverend  Pder  Murthmaiie,  eqoattjr 
to  bo  divided  between  them,  dmte  and  ibare  alik^  for  and 
during  the  tern  of  their  respective  natural  lives,  subject 
nevertheless  to  sucb  provision  and  disposition  as  was  therein^ 
after  provided,  touching  and  concerning  the  bouse  and  pro- 
mises then  in  his  occupation,  with  the  furniture,   plale, 
jewels,  books,  linen,  and   implements   of  household  theil 
therein,  and  Us  oarriage  and  horses.    And  from  and  after 
the  decease  of  them,  or  either  of  them,  he  declared  it  to  be 
his  will  and  aiming,  that  the  lawful  issue  of  them,  and  each 
of  them^  should  have  and  enjoy  his  or  her  mother's  share  of 
all  such  residue  of  such  rents,  issues,  dividends,  and  profits 
for  lifi^  in  like  manner.    And  it  was  his  further  will  and 
meaning,  that  if  either  of  hb  said  nieces  should  happen  to 
die  in  the  life-time  of  the  others  or  other  of  them,  without 
issue  of  her  body  lawftilly  begotten,  that  the  share  of  her  so 
dying  without  issue  as  aforesaid,  should  go  to  and  be  shared 
and  divided  equally  between  the  [survivors  of  fats  said  nieces, 
for  their  respective  lives,    and  afterwards  by    the  hwfbd 
issue  of  the  survifois  of  his  said  nieces  in  like  manner :  and 
if  all  hsB  said  nieces  and  their  issue,  save  one^  should  die  with- 
ouS  issue,  kwfuUy  begotten,  then  he  declared  it  to  be  Ims  will 
and  meanings  that  sudb  surviving  niece  should  have  and 
enjoy  the  wbole  of  Ae  ptnts,  issues,  dividends,  interest  and 
profits  of  such  lesidne  and  remainder  of  his  estate  and  effects^ 
for  and  during  the  term  of  her  natural  life ;  and  from  and 
after  her  decease^  he  ezpsessed  that  it  was  his  farther  will  and 
meaning,  and  he  thereby  willed,  ordeied,  and  directed,  that 
lbs  lawful  issue  qt  such  surviving  niece,  if  more  than  one, 
should  have  and  enjoy  the  whole  of  the  •rents>  issues,  div»- 
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1821.  .  deiids,  interest  and  profits  of  all  such  residue  of  his  estate 
^T^  and  effects  equally  between  them,  share  and  share  alike : — 
vBWAiTK  .  And  if  but  one,  then  that  such  onlj  one  should  have  and 
jMKiMsoif  •  ^oy  ^®  whole  of  such  part  thereof  as  was  personal,  to  and 
for  his  or  her  own  use  and  benefit ;  and  to  hold  so  nuich,  and 
such  part  and  parts  thereof  as  were  freehold  to  them,  and 
each  of  them,  if  more  than  one,  their,  or  his  or  her  heirs 
and  assigns,  as  tenants  in  common,  and  not  as  joint  tenants ; 
iwd  if  but  one,  then  to  such  onlj  one,  his  or  her  heirs  and 
Assigns,  for  ever;  and  to  hold  so  much  and  such  parts 
ihereof  as  was  and  were  copjhold,  at  the  will  of  the  lord  or 
lords,  lady  or  ladies  of  the  manor  or  manors,  of  which  the 
;Hime  were  holden,  in  like  manner: — And  that  if  all  bis  said 
nieces  should  die  without  issue,  then,  from  and  after  the  de- 
cease of  the  survivor  of  them  his  said  nieces  without  issue 
as  aforesaid,  he  thereby  gave,  devised,  and  bequeathed  the 
whole  of  such  residue  and  remainder  of  his  estate  and  effects, 
as  well  real  as  personal,  and  as  well  freehold  as  copyhold,  to 
his  next  male  heir  of  the  name  of  Murthivaite,  to  hold  to 
such  male  heir,  his  heirs,  executors,  and  admiuistrators  in 
manner  aforesaid.  He  then  directed  that  if  the  said  Margaret 
Murihwaiie  and  his  three  nieces  might  not  agree  to  live  to- 
gether after  his  death,  that  the  lease  of.  his  house,  his  furni- 
ture, plate  and  carriage,  should  be  sold  by  the  trustees,  and 
the  money  arising  therefrom  be  equally  divided  between 
the  said  Margaret  MurthwaUe  and  his  said  three  nieces. 

The  testator  died  on  the  2drd  November ,  1808,  vidthout 
having  revoked  or  altered  his  wiU,  and  leaving  his  said 
three  nieces,  the  plaintiff  Elizabeth  Murthaaite,  the  defend- 
ant Maria,  Barnardf  then  Maria  Murthwaite,  and  the 
plaintiff,  Charlotte  Maqthenon^  then  Charlotte  Murthwaite, 
and  Margaret  Murthwaite,  John  Cuthbertson,  and  John 
Janes,  him  surviving;  and  the  testator  left  his  said  three 
nieces  his  heirs  at  law,  and  likewise  his  customary  heirs. 

Margaret  Murthwaite  and  Joht^  Jane$,  done  proved  tb« 
.will  of  the  testator. 
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Maflm  Barnard,  then  Maria  Murihwaiie,  some  time  in 
die  year  I8O99  internuirried  with  George  Barnard^  who  died 
00  the  Ath  October,  181 7^  leaTing  Maria,  bis  wire,  surviidng ; 
Old  diete  was  issue  of  the  said  marriage  between  them,  only 
one  cUId^  viz.  George  Barnard. 

In  the  year  18 14^  Charhtie  Macpherton,  then  Charlotte 
Murtkwaitef  intermarried  with  John  Macphenon,  but  they 
hava  at  present  no  issue  of  their  marriage. 

John  Janeif  one  of  the  executors  and  trustees  of  the 
testator,  died^  b  1814,  leaying  Margaret  Murthwaite  and 
John  Cuthbertson  his  co-trustees,  him  surviving ;  and  the 
waid  Margaret  Murthwaite  died  some  time  in  I8I6,  intestate^ 
leaving  the  said  John  Cuthbertion,  and  also  her  said 
daughters,  EKxabeth  Murthwaite,  Maria  Barnard,  and 
Charlotte  Maq^kereon,  surviving  her. 

Avery  large  surplus  of  the  testator's  personal  estate  and 
effects  remained,  after  paying  his  funeral  and  testamentary 
ezpences^  and  his  debts,  and  the  legacies  and  annuities 
bequeadied  by  him. 

The  defendant,  Charle$  Murthwaite,  would  now  be  the 
next  male  heir  of  the  said  testator  of  the  name  of  Jlfur^ 
thwaite,  m  case  the  said  Elizabeth  Murthwaite,  Charlotte 
Macphenon,  and  Maria  Barnard,  were  now  dead,  without 
leaving  issue. 


1821. 


THWAITB 

«• 

JlllEUilOa. 


The  questions  for  the  opinion  of  the  Court  were. 


First*  What  estate  and  interest  the  said  John  Cuthbertton, 
the  surviving  trustee,  now  has  under  the  said  will  of  the  tes- 
tator,, in  the  freehold  tenements  devised  to  the  said  Margaret 
Murthwaite,  John  Cuthbertson,  and  John  Janes  as  afore* 
said? 

Secondly,  What  estates  the  said  testator*s  three  nieces, 
Elitabeth  Murthwaite,  Maria  Barnard,  and  Charlotte, 
Maqfhtreom,  respectively  took  under  the  said  will  of  the 
sai4  iMitattar^  in  tb^^  said  freehold  tenements  ? 

TOL*  Ti.  a 
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1821.  Thirdly,  Whether  the  said  George  Barnard  «QW  Um  any, 

MvR-       ^^^  ^'^^^  estate  in  the  said  freehold  teoemeiits,  and  what 

THWAiTB     estate  he  will  have  in  the  freehold  tenements,  in   case  be 

JniKiNfoii.   shall  be  the  only  issue  of  the  three  niecea  living  at  the  deatb 

of  the  survivor  of  them,  no  other  issue  having  been  born  i 

In  case  the  Court  should  be  of  o[nnion,  that  by  the  will 
as.  above  stated,  the  whole  legal  estate  in  See  simple  in  tbe 
freehold  tenements,  is  now  vested  in  John  Cuthbertson^  then 
in  ease  the  will  had  commenced  with  the  words,  f' all  the 
rents,"  8lc.  and  the  passage  befoife  tho^  words  had  been 
omitted, 

Fourthly,  Vfhat  estates  the  said  testator's  said  three  nieces, 
FMzabetA  Miirthwaite,  Maria  BarharSy  and  Charlotte  Mac^ 
pherson,  would  respectively  have  taken  under  tb^  s^id  will  of 
the  testator  in  the  said  freehold  tenements  ?  kod/ 

Fifthly,  Whether  the  said  George  Barnard  would  now 
have  any,  atkl  what  estate  in  the  s^id  freehold  tenem^ts; 
and  what  estate  he  would  have' in  the  freehold  tenements,  in 
case  he  shall  be  the  only  issue  of  the  three  ni^es  living  at 
the  death  of  the  survivor  of  them,  no  other  is^ue  having 
been  born  ?      ' 

The  case  came  on  for  argument  in  the  coiirse  of  the  last 
Term,  when 

Mr.  Serjt.  Hullocky  for  the  plaintifTs,  Elizabeth  Mur- 
thwaite,  and  Macpherson  and  wife,  submitted,  that  the 
three  nieces  of  the  testator  took  estates  tail  in  the  frieehold 
and  copyhold  estates,  as  tenants  in  common,  with  cross  re- 
mainders ;  and  in  the  leasehold  and  personal  estates,  abso- 
lutely in  thirds  r— otherwise,  the  general  intent  of  die  testator, 
as  manifested  throughout  the  whole  of  the  will,  could  not 
be  fulfilled.  As  to  the  interest  they  took  in  the  freehold  and 
copyhold  estates,  it  will  depend  entirely  on  the  construction 
of  the  word  '^  isme,**  the  question  behig,  whether  that  word 
fvas  intended  to  be  made  use  of  by  fb6  testator  in  its  ex« 
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ten^ifiey  mdefiDite,  and  geoeral  sense,  or  to  be  confined  to  1821. 
their  immediate  children,  and  whether  the  limitations  be*  ^[^^^ 
jond  the  issue  are  so  expressed,  with  respect  to  his  inten«  thwaitb 
tion  to  make  these  further  limitations  dependent  on  a  failure  jEVKnitoa. 
of  issue  generally,  or  on  a  failure  of  issue  of  the  three 
nieces  at  their  respective  deaths.  The  testator's  general  in- 
tent appean  to  be,  that  all  the  issue  of  his  nieces  should 
take,  and  that  the  property  should  not  be  confined  to  their 
children  only,  and  that  all  such  issue  should  be  extinct  be-' 
fore  it  should  go  over.  If  the  nieces  had  children,  who 
might  all  happen  to  die  during  the  lives  of  their  mothers, 
leaving  offspring  children,  such  grand-children  would  b^ 
excluded.  But  this  was  evidently  not  the  meaning  of  the 
testator;  and  yet  this  would  be  the  consequence,  if  the 
words  **  issue,"  and  **  the  time  of  failure,"  should  be  con- 
strued in  their  restrictive  sense,  as  it  would  reduce  the  in- 
terest of  the  nieces  to  tenants  for  life,  both  in  the  real  and 
personal  estate.  In  the  cnse  of  King  v.  MeUing(a\  Lord 
Hale  said,  that  '^  the  word  '  issue*  is  nomen  co/lectivuniy  ond 
takes  in  the  whole  generation,  ex  vi  termini"  But  though 
the  Courts  have  decided,  that  the  words,  ''  if  the  legatee 
shall  die  without  issue,  then  over,"  even  in  bequests  of  lease^ 
hold  and  personal  property,  of  themselves  signified  a  dying 
without  issue  living  at  the  death  of  the  first  taker,  yet,  the 
more  modem  cases  agree,  that  they  are  not  to  be  so  under^ 
stood,  but  on  the  contrary,  that  they  shall  be  intended  to 
mean  an  indefinite  failure  of  issue,  unless  the  contrary  appear 
from  other  circumstances  in  the  will.  This  is  evident  fronl 
the  case  of  Lord  Beauderk  v.  Dormer  (6),  where  the  testa- 
tor made  JD.  his  sole  heir  and  executrix,  and  if  she  died 
without  issue,  then  to  go  to  G.  B.: — Lord  Hardwicke 
held,  that  no  authority  came  up  to  support  the  point, 
that  ex  vi  termini,  such  a  limitation  of  a  personal  estate 
should    be    confined    to    a    dying  without  issue   living  at 


(«)  1  Veat  St9«    8.  C.   Feame  on  Contingent  Remainders,  Tth  edit; 

150. (&}tAtk.  906.  .  . 
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1821.  Ae  time  of  the  death  of  the  first  Uker,  and  that  as  the 
^^"^  limitation  was  general,  and  on  restrained  by  any  cirenm* 
TBWAiTB  stances  in  the  will,  the  limitation  over  was  void.  So,  in 
JaaKiwioir.  Sattem  v.  SaUem{a\  his  Lordship  was  of  the  same  opi- 
nion, and  said,  that  **  where  there  n  a  devise  of  a  lease 
for  years  to  a  man,  and  if  he  die  without  issoe^  remain- 
der over ;  there  is  no  doubt  but  the  whole  interest  vests  in 
the  first  Uker."  In  The  Attorney-General  v.  Hird  (6), 
the  same  distinction  was  taken  by  Lord  Thurlow.  In 
Doe^  d.  Ellis  v.  Ellis  {c),  where  there  was  a  devise  of  land 
to  the  testator^s  son  Joseph,  his  heirs  and  assigns  for  ever ; 
but  in  case  his  son  should  die  without  issue,  then  over ; 
it  was  held,  that  Joseph  took  an  estate  tail ;  and  Lord  £/- 
lerAorough  there  said  (d),  **  the  general  rule  is  clear,  that  the 
words,  *  in  case  my  said  son  Joseph  shall  die  without  issue, 
must  be  construed  to  mean  a  general  feilure  of  issue ;  and 
that  according  to  the  opinion  of  Lord  Thurlow  in  Bigge  v. 
Benslejf  (e),  the  general  words  are  to  be  varied  only  by  cir- 
cumstancles  arising  upon  fair  demonstration  :  that  his  Lord- 
ship there  observed,  that  there  were  not  less  tlian  fifty-seven 
cases  upon  this  point,  and  that  to  call  dying  without  leaving 
issue  the  natural  sense  of  dying  without  issue,  was  against 
all  the  cases/'  In  Tenny,  d.  Agar  v.  Agarif),  Mr.  Justice 
he  Blanc  said,  ''  there  is  no  case  where  the  words  '  die 
without  leaving  issue,'  simply  have  been  adjudged  to  mean 
without  leaving  issue  at  the  time  of  the  death." 

The  same  doctrine  is  laid  down  by  Lord  Eldon,  in  Crooke 
V.  De  Fandes(g\  and  the  principles  contained  in  the  judg- 
ment in  that  case  are  particularly  applicable  to  the  present. 

In  Barlow  v.  Salter  (A),  it  is  stated,  that  '^  although  in  the 
limitation  of  a  personal  estate  after  a  dying  without  issue, 
those  words  shall  not  ex  vi  termini,  and  without  the  cQn« 
currence  of  any  other  circumstance  of  intention,  signify  a 

(«)  f  Atk.  376.— —<^)  1  Bro.  Cha.  Cat.  170.— -(c)  9  East,  38t.-— 
(d)  Id.  586.  (e)  1  Bro.  CImu  Cat.  190.  (/)   IS  Eatt,  S61. 

(r)  9  Vet.  SOS.  -^-(A)  17  Vet.  481. 
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djiog  Without  issae  theo  living,  even  though  the  limitatioo  b  1821. 
in  the  nature  of  an  estate  tail  by  implication  onlj ;  yet,  on  ^T^ 
the  other  hand^  they  shall  not  ex  vi  iermmip  when  there  b  TiiwAiTa 
any  other  circumstance  of  intention^  import  an  indefinite  jsHKiasoa. 
failure  of  issue,  even  though  the  limitation  is  in  the  nature 
of  an  express  estate  tail,  but  that,  in  either  case,  the  signi- 
fication of  these  words  may  be  confined  to  a  dying  without 
issae  then  living,  by  any  clause  or  circumstance  in  the  will 
which  can  indicate  or  imply  such  intention.^  Here,  the 
words  are  general,  and  there  is  no  clause  contained  in  the 
will  to  shew  that  it  was  the  intention  of  the  testator  to  have 
confined  his  meaning  to  a  dying  without  issue  at  the  time  of 
the  death. — In  Forth  v.  Chapman  (a),  where  a  testator  gave 
all  the  residue  of  his  real  and  personal  estate  to  his  nephews, 
A.  and  ij.,  and  if  either  of  them  should  die,  and  leave  no  issue 
of  their  respective  bodies,  then  he  gave  the  said  premises  to 
C. — Lord  Chancellor  Parker  observed  (6),  that  '*  the  devise 
carried  a  freehold  as  well  as  a  leasehold  estate ;"  nevertheless, 
he  thought  it  might  be  reasonable  enough  to  take  the  same 
words  in  two  different  senses  as  to  the  two  different  estates ; 
and  that  as  to  the  freehold,  the  construction  should  be,  if  A» 
or  B»  died  without  issue  generally ;  by  which  there  might  be 
at  any  time  a  failure  of  issue ;  and  that  with  respect  to  the 
leasehold,  that  the  same  words  should  be  iutended  to 
signify  their  dying  without  leaving  issue  a/  their  deaths 
But  the  distinction  there  taken  between  real  and  personal 
estate  was  doubted  by  Lord  Kenyon,  in  Porter  v.  Brad* 
ieyifi},  who  considered  the  words  leaving  iuue,  as  having 
a  confined  relation  to  the  time  of  the  death  of  the  parent, 
in  the  q^es  of  both  real  and  personal  estate.  The  au- 
thority of  Lord  Eldon,  however,  in  Crooke  v.  De  Vandes, 
is  decidedly  in  favour  of  the  distinction  taken  in  Forth  v. 
Chapman.  In  Moe,  d,  Dodsou  v.  Grett^  {d),  where  the  tes- 
tator devised  lands  to  bis  nephew  for  life,  and  after  his 
death  to  the  use  of  the  issue  male  of  his  body  lawfully  be-i 

(4)  1  Peere  Wms.  663».-     ■  .{k)  14.  667.      ■■(<)  31  Tens  Rep.  )46« 
(if)  2  M'rU.  32t. 
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1821.        P>iten^  and  the  heira  male  of  the  bodjr  of  such  issue  male ;  and 
for  wapt  of  such  issue  male,  remainder  over;  and  the  devisee 


M  UR- 

THWAiTC  bad  no  issue  at  the  time :  it  was  held,  that  he  took  an  estate 
JsHKiiisoir.  ^*'*  Hence,  the  object  of  tlie  testator  here  was  to  give  each 
of  bis  nieces  an  estate  for  life,  and  that  it  should  not  go  over 
without  a  general  and  indefinite  failure  of  their  issue.  There, 
too,  it  was  decided,  that  the  intention  of  the  testator  was 
to  be  followed,  provided  it  did  not  clash  with  the  rules  of 
law;  and  that  where  there  appears  a  particular  intent, 
and  a  general  intent,  the  latter  must  prevail.  In  Denn,  d. 
fVebb  V.  Puckey,  Lord  Kenyan  said  (a),  that  "  it  had  been 
for  a  long  time,  and  very  properlj,  settled,  that  if  a  devisor^ 
Ignorant  of  technical  terms,  sitting  down  to  draw  his  own 
livili,  make  clashing  limitations,  the  Courts,  in  construing 
that  will,  must  depart  from  some  particular  limitations,  in 
order  to  give  effect  to  the  general  intention  of  the  devisor.** 
In  Xtng  V.  Burcbatl,  Lord  Keeper  Henley  said  (6),  tliat 
^*  there  can  be  no  technical  words  in  a  will,  but  that  they 
are  to  be  construed  according  to  the  intention  of  the  parties^ 
and  that  every  word  ought  to  stand,  if  consistent  with  the 
manifest  intention.'*  In  Robinson  v.  Robinson  the  Court 
inserted  in  their  certificate  to  the  Chancellor  (c),  that 
'^  the  devisee  took  an  estate  in  tiil  male,  to  effectuate  the 
manifest  general  intent  of  the  testator.'*  So,  here,  upon  the 
true  construction  of  the  will,  the  testator's  nieces  must  in 
necessary  implication  be  considered  to  take  estates  tail  with 
cross  remainders. — ^The  only  remaining  question  then  is,  what 
estate  the  trustees  took.  It  is  quite  clear  they  took  no  legal 
estate  in  the  freehold  or  copyhold ;  for  where  an  estate  is 
devised  to  ^.,  in  trust  for  JB.,  to  take  the  rents  and 
profits,  the  estate  is  vested  in  jB.,  as  cestui  que  trust.  By 
the  limitations  in  the  will,  the  realty  became  vested  in  the 
nieces,  by  the  statute  of  uses.  The  trustees  could  take  no 
larger  interest  than  to  answer  the  purposes  of  the  will,  and 
although  they  might  have  had  a  legal  estate  until  the  legacies 

(d)  5  Term  Rep.  303.  (6)  Amb.  579.   S.  C.  4  Term  Rep. 

297,  (n.)  (0  1  Burr.  52, 
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tnd  feMNMt«Dti  were  pcid,  still,  the  aoDuities  were  directed  td        182t« 

be  setii^d  out  of  the  teytator's  stock  Id  the  bank  eiuuiitiety        ^fy^ 

mad  no  chai^get  weie  idiposed  oo  his  real  estate, ;  and  it  ap*     thwaitb 

pears  tbat  a  aiirplua  of  bis  personal  estate  remained  after    jirkihsov. 

thoise  legacies  and  anikuities  were  paid,  -in  Brooke's  Abridg* 

maU  ia),  it  is  said,  that  where  a  man  maizes  a  feoffment  in 

fee  to  bis  use  for  the  term  of  .bis  life,  and  thai  after  bia 

decease,  J.  H.  shall,  take  the  profits ;  that  makes  a  use  in 

J.H.,,  But  .that  it  is  otherwise,  if  he  said   that  after  his 

death  his  feoffees  ahould  take  the  profits^  and  .deliver  them 

to  J.  if*;  jfbr  that  does  not  make   the  use  in  J.  H*,  for 

be  bad  them  onlj  through  the  hands .  of  the  feoffees.      In 

Broughtou  v«  Langley  (b),   wliere   one  devised    lands  to 

trustees  and  their  heirs,  to  the  intent  to  permit  .ii.  to  re* 

ceive  the  rents  and  profits  for  his  bfe,  and  after  bis  decease 

the  trustees  were  to  stand  seised  of  the   premises   to   the 

use  of  the  heirs  of  the  body  of  jl,,  remainder  over ;  Lord 

Chief  Justice  Holi  said,  thaf  ''  ibis  would  hav^  been  a  plain 

trust  at  common  law,  and  what  at  common  law  was  a  trust 

of  a  freehold  or  inheritance  is  executed  by  the  statute,  which 

mentions  the  word  trust  as  well  as  use*'     In  Shapland  v. 

Smilh  (c),  where  there  was  a  devise  of  lands  to  trustees, 

upon  trust  tbat  they  ahould  yearly,    oi^t  of  ^be  rents  and 

profits,  after  deducting  rates,    taxes,    and  repairs,    pay  the 

residue  to  C*  $.,  and  bis  assigns  for  life,  after  his  decease 

tp  the  use  of  the  heirs  male,  of  the  body  of  C.  <$.,  and  in 

defaidt  of  such  issue,   remainder  over  :    Lord  Thurlow  ex-p 

pressed  bis  opinion  tbat  the  trustees  beipg  to  pay  the  taxes 

and  repairs,  must  have  an  interest  in  the  premises,   and 

therefore  that  the  legal  estate  for  the  life  of  C.  5.  was  in 

them.      In  Kenrick  v.  Lord  Beauclerk  (J),  where  a  testator 

devised  his  real  and  personal  estate  to  trustees,  to  the  intent 

that  they  might  dispose  of  his  personal  estate  in  discbarge  of 


(a)  Tit  Feoffment,  pi.  58.  (6)  S  Salk.  679,  S.C.  t  Ld.  Rttym.  873. 

(0  1  Bro.  Cha.  Caa.  75.  (d)  3  Bcw.  &  Pul.  175. 
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3m.  hk  debts,  and  snch  legacies  as  be  migbt  direct,  and  as  to 
)^^^  bis  real  estates,  subject  to  bis  debts,  and  such  cbarges  as  be 
TBwAiTB  migbt  make,,  be  devised  the  same  to  J.  S.  for  life:  it  was 
JajiMimcMf.  ^^'  ^'^  ""^^^  ^^  devise  die  legal  estate  in  die  rejsltj 
vested  in  /•  S.  for  life,  and  tbat  tbe  trustees  took  no  estate 
tberein.  In  Doe,  d.  Leicuier  v.  Briggt  (a),  wbere  there  was 
a  devise  in  trust,  for  tbe  trustees  to  pay  unto  or  else  permit 
and  suffer  tbe  testator's  niece  to  receive. tbe  rents,  tbe  legal 
estate  was  beld  to  be  vested  in  ber.  In  Righip  d.  PhilHpps 
V.  Smhkijb),  tbere  was  a  devise  of  freebold  and  leasebold 
estate  to  trustees,  on  trust  to  permit  and  suffer  tbe  testator's 
.wife  .to  receive  and  take  the  rents  and  profits,  -uatil  bis  son 
should  attain  twenty-one ;  it  was  determined  tbat  tbe  legal 
estate  was  vested  in  tbe  wife|  and  was  not  affected  by  a 
subsequent  leasing  proviso,  given  to  the  trustees,  which  was 
confined  to  premises  originally  vested  in  them  as  trustees,  or 
over  which,  they  afterwards  retained  a  power  of  sale.  On 
these  grounds,  therefore,  it  is  perfectly  clear  that  tbe  trus- 
tees took  no  legal  estate  in  tbe  realty,  but  tbat  the  testator's 
aiaoeslQok^etates  tail  dierein,  with  cross  remainders. 

•  Mr.  Serjt.  Bhuet,  for  George  Barnard  (tbe  infant)  con- 
tended, first,  tbat  an  ei{uitable  estate  in  fee  passed  to  tbe 
trustees ;  secondlyi  tbat  tbe  nieces  took  estates  for  life,  with 
remainder  to  their  issue  in  tail,  with  cross  remainders  be- 
tween them ;  and,  thirdly,  that  George  Barnard  took  a 
vested  remainder  in  tail  in  bis  mother's  share,  subject  to  be 
divested  in  part,  by  after-born  issue  of  his  mother,  and  a 
contingent  remainder  in  the  shares  of  the  two  other  nieces, 
who  were  bis  aunts.  First,  tbe  trustees  took  an  estate  in 
fee  under  the  bequest  made  to  them ;  for  all  the  testator's 
freehold  and  other  estates  were  vested  in  them,  to  pay  there- 
out tbe  several  legacies  and  annuities  specifically  mentioned 
in  tbe  will,  as  well  as  for  other  purposes  therein  also  speci- 

(a)  2  TauoL  109.  C^)  IS  £a8t,  i55. 
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fied.    Alcbongh  it  hfts  been  found  tliathis  pertoqal  estate       1881. 
iras  sufficient  to  setiify  the  kgaeies  and  annuities  bequeathed^        ^^^ 
atill^  it  does  not  appear  whether  the  government  stod^  from      thwaits 
"which  the  htter  was  to  be  si^sfied,  was  in  exbtence  or  not.    jmsijiioa. 
The  mere  appropriation  of  that  fond  for  that  purpose,  would 
not  prevent  the  trustees  from  disposing  of  the  real  estate, 
and  more  particolarlj  so,  if  it  should  turn  out  that  it  was  in- 
aufficient  to  discharge  the  annuities  in  question,  which  required 
a  continuance  of  the  estate  until  they  were  satisfied.    Tbej 
most  also  take  a  legal  estate  to  support  contingmt  remaui- 
ders  arising  in  the  will.    The  legal  estate  in  fee  therefore,  is 
vested  in  tbsm,  and  the  equitable  only,  in  the  devisees. — Se- 
condly, the  niecea  took  only  estates  for  life,  as  it  is  expressly 
United  to  them  by  the  terms  of  the  will.    In  the  first  phce, 
Ifaera  is  a  dsfvise  of  the  residue  of  the  testator's  estate  to  his 
three  meoes,  m  equal  shares  for  their  lives ;  and  after  the 
decease    of  other  of  them,  their  lawful  issue  are  to  enjoy 
die  mother^s  share  in  like  manner;   this  must    mean   the 
imiMdiate  chiMren  of  the  nieces  only,  or  on  lawful  issue 
living  at  the  time  of  their  death ;  and  in  general  defeult  of 
issue,  the  interest  of  each  of  the  nieces  is  controlled  to  an 
estate  for  life,  and  the  word  ''  issue**  is  distinctly  used  by  the 
testator  in  that  sense.    This  is  apparent  from  the  general 
intention  expressed  by  the  testator  in  the  latter  clause  of 
the  wiU,  vrhich  negatives  the  idea  of  his  giving  them  an 
estate  tail ;  as  he  has  expressly  directed,  that ''  if  his  nieces 
should  die  without  issue,  the  whole  of  the  residue  was  to  go 
over  to  his  next  male  heir."    The  word  '^  issue''  in  primary 
aoeepta^on,  is  either  a  word  of  purchase  or  of  limitation. 
So,  die  devise  to  the  lawful  issue  of  the  nieces,  **  in  like 
manner^'  must  mean  that  they  were  entitled  to  take  share 
and  share  alike,  and  on  the  same  terms  as  the  devtM  was 
made  to  the  nieces  in  the  first  instance.    It  has  been  urged, 
however,  that  the ^term.^' issue''  must  be  taken  as  a  iiomefs 
€oHeciiVum,  and  embracing  all  the  issue,  to  the  utmost  extent 
of  the  family ;  but  the  testator  did  uot  mean  to  use  it  as  a 
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J8S1.       word  of  inheritance,   but  that  all  the  issue  of  his  nieces, 

^1^^        whether  sons  or  daughters,  should  ehjoy  collectively ;  for  he 

TnwAiTB     directed^  that  '*  the  lawful  issue  of  the  sunriving  niece  (if  more 

JaaKiasoif.  than  one)  should  have  the  residue  of   the  estate    divided 

equally  between  them,  share  dnd  share  alike.''    It  is  perfectly 

clear  that  the  testator  did  not  mean  that  the  herr  at  law 

should  take  till  the  whole  of  the  issue  of  his  nieces  was 

eahausted;  and  if  so,  the  words  ''for  life,"  as  applied  to 

the  issue,  must  be  altogethel'  rejected,  and  they  must  take  in 

tail.    Here,  therefore,  Geoijge  Barnard  look  li  vested  re- 

maiilder  in  tail  in  hk  mother's  share  of  the  estates,  and  a 

contingent  renudnder  subject  to  the  interest  of  his  two  auntv. 

Mr.  Serjt.  Peake,  for  Maria  Bdrnard,  the  other  niece, 
obsishred,  that  he  was  unable  to  add  anfy  weight  to  the  ar- 
gument adduced  by  Mr.  Serjt.  HuUack,  in  support  of  her 
taking  an  estate  tail. 

'  'Mr.  Scrjt;  Hullock,  in  reply. — From  the  general  con- 
stntotion  of  the  whole  of  the'  will,  it  is  quite  clea(r  that  the 
legal  estate  in  the  real  property  of  which  the  testator  died 
seised,  is  not  vested  in  the  triistees.  Although  his  pTo|>erty 
in  the  funds  might  not  be  adequate  to  pay  Ae  lejgades  and 
annuities^  the  realty  could  not  be  charg<^able.  If  there  were 
no  persortel  assets,  the  legacies  would  hipse,  and  the  rea{ 
estate  can  only  be  made  chargeable  to  the  payment  of  them 
by  express  words.  At  all  events,  the  pertonal  property  was 
primarily  liable,  and  Which  was  more  than  sufficient  to  sa^ 
tisfy  both  the  legacies  and  annuidek.  Although  by  the  for- 
mer part  of  the  devise,  the  meces  took  only  an  estate  for 
life,  still,  the  maiii  object  akid  general  intent  of  the  testator 
was,  that  it  should  not  go  over,  till  the  failure  of  issue  gene- 
rally^^y  them,  and  that  it  should  not  be  confined  to  such 
children  only  as  might  be  living  at  the  time  of  their  deaths ; 
and  the  case  of  Robinson  v.  Robinton  is  decisive  as  to  this 
point. 

Cur.  adi\  tu/i. 
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The  following  certificate  was  afterwards  sent : —  W3\. 


MUR- 

This  case  has  been  argued  before  us  by  counsel.     We     tuwaitb 
bUve  considered  it,  and  are  of  opinion^  Jbhumsoh* 

First,  That  John  Cuthberlson,  the  surviving  trustee,  now 
has  the  legal  estate  in  fee  simple  in  the  freehold  tenements, 
devised  by  the  will  of  the  testator  to  Margaret  Murthwaite, 
the  said  John  Cuthbertson,  and  John  Janes* 

Secondly,  That  consequently,  the  testator's  three  nieces, 
Elizabeth  Murthwaite^  Maria  Barnard^  and  Charlotte 
MacphersoHp  took  no  legal  estate  under  the  said  will,  in  the 
said  freehold  tenements. 

Thirdly,  That  the  said  George  Barnard  has  now  no  legal 
estate  in  the  said  freehold  tenements,  and  will  have  none  at 
the  death  of  the  survivor  of  the  three  nieces. 

Fourthly,  That  if  the  will  had  commenced  with  the  words 
'^all  the  rents,"  &c.  and  the  passage  before  those  words  had 
been  omitted,  tlie  testator's  thre^  nieces  would  respectively 
have  taken  under  the  will  in  the  said  freehold  tenements, 
estates  for  life,  with  cross  remainders  between  them  for  life, 
in  the  event  of  one  or  two  of  them  dying  without  lawful 
issue;  and. 

Fifthly,  That,  the  said  George  Barnard  would  now  have 
an  estate  in  tail  in  remainder,  in  his  mother's  one  undi- 
vided third  part  of  the  said  freehold  tenements,  subject  to 
be  divested  in  part,  by  the  birth  of  other  children  of  his 
mother,  whether  sons  or  daughters ;  and  that  he  would  have 
an  estate  in  tail,  in  the  whole  of  the  said  freehold  tenements, 
in  the  event  of  his  being  the  only  issue  of  the  three  nieces 
living  at  the  death  of  the  survivor  of  them,  no  other  issue 
having  been  born. 

R.  Dallas. 
J.  A.  Park. 

J.   BURROUGH. 
J.  KiCUARDSON. 


28  ^     CASES  IN  TRINITT  TERM, 

18St. 

George  Palmer,  William  Loaden,  George  Bat- 
Lis,  and  Samuel  Ridge  r.  Ann  Bate,  William 
Bate,  William  Squire,  William  Morley, 
Charles  Berkeley,  John  Buchanan,  Thomas 
Wright  Vauguan,  Richard  Lowndes,  and  Ro- 
bert Langley  Appleyard. 

An  assign-       B^  ^  decree  of  the  Vice  Chancellor,  made  on  the  hearing 

tTudst^ew  *of  ^^  *^  ^"'^  ^°  *®  ^^  •'^"''^'  ^^^*  *^  ^"*  ordered,  that  a 
all  the  income,  case,  of  which  the  following  is  the  substance,  should  be  stated 

emolnraents,      -        ,  t>     i      t    %  i-i*/^ 

and  profitji,       lor  the  opinion  of  the  Judges  of  this  Court : 

Ihe?lfe''2fX  Thomas  Wright  Faughan,  Esq,  one  of  the  defendants,  as 
assignor,  and    clerk  of  the  peace  for  the  city  and  liberty  of  Westminster ^ 

his  continning       ,  .  ,       ^        ,       ,  ,        . 

to  hold  the  wiuch  office  he  has  held  since  the  year  1802,  under  the 

of  the  peace  appointment  of  the  custos  rotulorum  of  the  said  city,  liberty, 

S«r  should*'  ®°^  county,  and  from  the  time  of  his  appointment,  has  exc- 

arise  or  be*  cuted  the  said  office  by  his  deputy  Mr.  Lorenzo  Stable,  an 

hiniassoch  attomey-at-Iaw,   residing  within   the  said  city  and  liberty, 

spectofMs  by  indenture  bearing  date  the  2oth  January,  1806,  made 

office  Rafter  between  the  said  T.  W.  Vaughan  of  the  first  part,  Thomas 

dcdncting  the  .  ® 

salary  oral-  Bay  lis,  Esq.  George  Jackson,  Esq.  and  Samuel  Ridge, 
depoty^for  the  ^^^^-  ^^  ^^^  second,  and  George  Palmer,  Gent,  and  Wil* 
time  being).      Ham  Loaden,  Gent,  of  the  third  part: — reciting,  amongst 

upon  tnist,  to  .       '  '^  o*  o 

payfnterest.  Other  things,  that  there  was  then  due  from  the  said 
become  due  to  ^«  f^*  Vaughan  to  the  said  Thomas  Baylis  the  sum 
ceiSuidebS  ^^  15B7/.;  to  the  said  George  Jackson  1153/.  1I«.;  and 
dne  from  the     to   the  said   Samuel  Ridge  779/*  15s. ;  and  also  reciting 

assignor  to  ,  ,  •  ■     rrt      rir       r-  t  t      •  4-1 

them,  and  that  the  said  i .  n.  raughan  was  clerk  of  the  peace 
tliSI^reSder^      for  the  City  of  fTes/mi iM/er ;  and  that  being  at  that  time 

and  pay  the  unable  to  pay  the  said  before-mentioned  sums  of  money, 
sarplns  and  "^ 

residoe  of  the  he  had  requested  the  said  Baylis,  Jackson,  and  Ridge  to 
luments,^imd  s'^^^  ^^^  ^^^  ^^^  payment  of  their  said  several  debts,  until 
profiu  to  tiic     ihe  expiration  of  twelve  calendar  months  next  after  the  de- 

assjgnor,  after  ^ 

satisfying  the  trusts,  is  not  a  good  or  effectual  assignment,  nor  valid  in  law ; 
and  the  trustees  arc  not  eotiUcd  to  receive  such  locoaie  aod  profits  under 
such  assignment. 


Bati. 
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cetse  of  T.  Vaughan  his  father ;  and  that  in  order  to  induce        1821. 
BayKs,  Jack$on,  and  Ridge,  to  comply  with  the  mid  request,      ^^^ 
die  said  T.  W.  Faughan  had  offered  to  secure  the  payment  of 
the  said  several  debts  at  the  expiration  of  the  said  time  next 
after  the  decease  of  his  father,  with  interest  for  the  same,  at 
the  rate  of  5  per  cent,  per  aimufft,  by  the  covenant  of  him 
the  said  T.  W.  Vaughan^  and  also  by  an  assignment  of  the 
income  and  profits  of  the  said  place  of  clerk  of  the  peace  for 
JVe$tminiterf  unto  the  said  G.  P aimer  and  fV.  Loaden,  their 
executors,  &c.  with  such  power  of  attorney  for  receiving  the 
same  as  thereinafter  was  contained,  upon  the  trusts  therein- 
after declared  concerning  the  same.  And  reciting  that  BayUg, 
JackMOfij  and  Bidge^  having  taken  the  said  request  into  con- 
sicteration,  had  agreed  to  cotaiply  with  the  same,  and  that 
JaehoH,  at  the  request  of  the  said  Z'.fT.  Vatj^han^  had  agreed 
to  postpone  the  payment  of  all  the  interest  which  might  be- 
come due  on  his  aforesaid  debt  of  11532.  1  Is.  until  the  ex- 
piration of  the  said  term  of  twelve  calendar  months  next  after 
the  decease  of  the  said  jT.  Vaughan : — It  was  witnessed,  that 
in  pursuance  and  part  performance  of  the  said  proposal  of 
the  said   T.  W.  Faugkan,   he  covenanted  with    the  said 
G.  Palmer  and  fV.  Loadenf  that  he  the  said  T.  IV.  Faughan^ 
his  heirs,  executors,  or  administrators,  would,  at  or  before  the 
expiration  of  twelve  calendar  months  next,  after  the  decease 
of  the  said  T.  Faughan,  pay  to  Baylis  and  Ridge  respectively, 
or  their  respective  executors,  &c.  the  said  sums  of  1587/* 
and  779/-  1 5s.  and  would  in  the  mean  time  pay  them  in* 
terest  after  the  rate  of  5l.  per  cent,  per  annum,  computed 
from  the  day  of  the  date  of  the  indenture,  by  equal  half- 
yearly  payments  ;  and  would,  at  or  before  the  expiration  of 
tweli«  calendar  months  next  after  the  decease  of  the  said 
T.  Faughan,  pay  to  the  said  G.  Jackson,  bis  ^ecutors,  &c. 
the  said  sum  of  1 153/.  1  li.  with  interest  for  the  same,  after 
the  rate  aforesaid,  from  the  day  of  the  date  of  the  indenture. 
And  k  was  by  that  indenture  fiirdier  witnessed,  that  in  pur* 
saaoce  aad  further  perfomumee  of  the  said  proposal  on  the 


so  CASES  IN  TRIM  ITT  TBRM» 

1821.        part  of  the  said  jf  *.  W.  Faughan ;  and  in  consideration  of  ten 
Palmier      ^U'np>  ^  the  said  T.  W.  Faughan,  at  the  request  and  by 
••  direction  of  the  several  persons  parties  thereto  of  the  second 

part,  and  so  fiir  as  be  lawfully  could  or  might,  did  bargain, 
sell,  assign,  transfer,  and  set  over  unto  the  said  G.  Pahner 
and  W,  Loaikm,  their  executors*  adntimstraftors,  and  assigns, 
aU  and  singular  the  income,  emolumeDts,  produce,  and  pro^ 
fits  whatsoever,  which  during  the    life    of   him   the  said 
T.  W.  Faughany  and  his  continuing  to  hold  the  said  place 
or  office  of  clerk  of  die  peace  for  Westminster,  should  accrue 
or  become  due  or  payable  to  him  the  said  T.  W,  Faughan 
as  clerk  of  the  peace  for  Wmtnumter^  or  otherwise,  by  reason 
or  in  respect  of  hb  said  place  or  officei  and  alt  arrears  thereof, 
then  due,  after  deducting  Ae  salary  or  allowance  of  the 
deputy  for  the  time  being,  of  hnn  ttie  said  T.  W.  Faughan^  in 
the  said  office,  and  all  other  expences  attending  the  execu^ 
lion  of  the  said  office : — ^To  hold,  receive  and  take  the  said 
income,  emoluments,  produce,  and  profits,  and  all  and  sin* 
gular  other  the  premises  thereby  assigned,  thenceforth  unto 
the  said  G.  Palmer  and  W.  Loaden,  their  executors,   ad- 
ministrators and  assigns,  upon  trust,  that  the    said  G.  Pal- 
mer,  and  fV.  Loaden^  and  the  survivor  of  them,  his  executors; 
administrators'  and  assigns,  should  in  the  first  place,  by  and 
out  of  the  same,  retain,  deduct,  and  reimburse  themselves  and 
himself,  certain  costs  and  expences  therein  particularly  men- 
tioned,  and  all  such  costs,  charges,  and  expences  as  they  or 
any  of  them  should  have  incurred,  or  become  liable  to  pay, 
in  or  about  the  execution  of  the  aforesaid   trusts.    And 
/  should  and  would,  in  the  next  place,  pay  and  apply  the  same 

in  or  towards  payment  and  discharge  of  the  interest  which 
from  time  to  time  should  become  due  or  owing  to  the^taid 
T.  BayKs  and  <S.  Ridge  respectively,  on  their  said  several  and 
respective  debts  accorditig  io  the  intent  and  meaning  of 
the  covenant  thereinbefore  in  that  behalf  contained.  And 
shoold  from  time  to  time  render  and  pay  all  the  surplus 
and  remdue  of  the  said  income,  emoluments,  produce,  and 
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profits  which  should  from  time  to  time  remain,  after  answer-       1B21* 
ing  and  satisfying  the  trusts  and  pm'poaes  aforesaid,  unto  the      palmir 
said  T.  IV.  Vaughan^  his  eaecutors,  administrators,  or  assigns, 
for  his  or  their  proper  use  and  benefit     And  for  the  consi- 
derations afi>resaid,-  and  for  the   better  enabling   the  said 
C.  Pidmer  and  W.  Loadem,  their  executom,  &G.  to  recover 
snd  receive  the  said    income,    emoluments,  produce   and 
prafits  ^herein  before  thereby  assigned  or  intended  so  to  be^ 
the  said  T.  W,  Vaughan  did  make,  npOMiuite,  and  appoint 
the  said  G.  Palmer  and  W,  Loaden,  and  the  survivor  of 
them,  his  executors,  &c.  his  attomies  and  attorney,  in  the 
name  of  him  the  said  T.  fV.  Vaughan,  to  ask,  recover,  and 
receive  the  said  income,  emoluments,  produce,  and  profits 
thereinbefore  assigned,  or  intended  so  to  be,  and  every  or 
ai^  parts  thereof,  of  and  from  the  persons  liable  to  pay  the 
same,  and  in  default  of  payment  thereof  to  sue  forth  and 
prosecute  any  action  or  suit,  or  to  use  such  other  ways  or 
means  for  enforcing  payments  of  the  same,  which  to  the  saici 
G*.  Palmer  and  fV.  Louden  should  seem  meet,  and  to  give 
receipts  and  discharges  for  the  same.    And  the  said  T.  W. 
Vaughan  did  thereby  covenant  that  his  executors,  8cc.  should 
not,  nor  would,  at  any  time  thereafter,  by  himself  or  them- 
selves, or  by  any  agent  or  agents,  receive  or  take  into  his  or 
their  possession,  the  said  income,,  emoluments,  produce,  and 
profits,  or  any  part  thereof,  or  revoke  or  make  void   the 
powers  and  authorities  dierein  before  contained,  or  any  of 
them,  or    do  auy  act  whereby  the    said  G.   Palmer  and 
W.  Loaden  should  be  in  anywise  hindered  or  obstructed 
from  receiving  or  recovering  the  same  income,  &c. 
The  questions  for  the  opinion  of  the  Court  were — 
Whether  the  assignment  of  the  income,  emoluments,  pro-, 
dnce  and  profits  of  the  office  or  place  of  clerk  of  the  peace 
for  fVesimhiter,  after  deducting  the  salary  or  allowance  of  the 
deputy  for  the  time  being,  of  the  defendant  TL  fV.  Vaughan^ 
in  the  said  office,  by  the  said  defendant  T,  W.   Vaughan^ 
to  the  plaintiffs,  G.  Palmer  and  FT.  Loadenp  by  the  inden-^ 
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1821.       ture,  dated  the  25th  Januofy,  1806|  is  a  good  and  effectual 
Palmer      assignment,  and  valid  in  the  law  ? 
jj*-^^  And  whether  the  said  G.  Palmer  and  W.  Loaden  could 

legally  and  of  right  receive  and  take  the  income,  profits, 
emoluments  and  pft>dnce  of  the  said  place  or  oflSce,  under, 
and  according  to  the  true  intent,  meaning  and  effect  of 
the  said  deed  of  assignment,  upon  and  subject  to  the  trusts, 
intents  and  purposes  therein  expressed  and  declared,  of  and 
concerning  ihe  same  i 

The  case  came  on  for  argument,  in  the  course  of  the  last 
Term,  when 

Mr.  Serjt.  Lawa,  for  the  plaintiffs,  submitted,  that  the 
assignment  in  question  was  valid.  That  there  was  no  autho- 
rity expressly  in  point,  although  there  have  been  some  de- 
cbions  with  respect  to  the  sale  of  offices  of  different  de- 
scriptions. The  deed  is  legal  on  the  face  of  it,  as  it  is 
founded  on  a  good  consideration,  namely,  an  antecedent  debt, 
and  is  also  grounded  on  policy  and  reason.  It  cannot  be 
contiended  that  the  office  is  not  one  of  trust,  as  well  as  of  a 
public  nature,  and  that  it  touches  and  relates  to  the  execu- 
tion and  administration  of  justice ;  or  that  it  is  saleable,  and 
does  not  fall  within  the  meanmg  of  the  2d  and  3d  sections 
of  the  statute  5  &  6  Edw.  6.  c.  16  (a) :  but  the  assignment 

(«)  By  which  it  ii  enacted,  tliat  **  if  any  penon  baigain  or  seU  any 
oflSce,  or  depotation  of  any  office^  or  any  part  of  them,  or  receiYc  or 
talce  any  money  or  other  profit,  or  take  any  promise,  agreement,  eo« 
veoant,  bond,  or  assarance,  to  receive  or  have  any  money  or  profit  for  any 
office  or  depntation,  or  any  part  of  Uicm,  or  to  the  intent  that  any 
person  shonld  have  any  office  or  deputation,  or  any  part  of  4hem,  which' 
office  shall  in  anywise  tonch  or  concern  the  administration  or  emcntion  of 
jnstice,  or  the  receipt  of  any  of  the  king's  revenoe,  or  wIM  •hali 
concern  any  clerkship  in  any  court  of  record,  wherein  justice  fs  to  be 
ministered ;  every  soCh  person  that  shall  twrgaln  or  sell  any  of  the  said 
oAcet  or  deputations,  or  that  shaU  lake  any  money  or  profit,  Ac,  shall 
not  only  lose  aU  his  right  and  estate  in  the  oflke,  or  the  gift  or  nomi- 
nation of  the  office,  but  also  such  person  that  shall  give  any  money,' 
or  make  any  promise  or  assurance  for  the  offices,  drc,  shall  be  ad- 
Judged  a  disabled  person  to  have  and  enjoy  the  said  office,  Ac."  And 
by  the  third  lection  it  is  further  enacted,  that  **  aU  -  luch  bar^alaiy 
agreements,  and  assurances,  ihaU  be  vofd." 
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in  quattioa  do^s  tiot  eiiikrace.  tbe  whole  of  the  profits  re-  1831. 
•ultiiig  from  the  office^  bat  only  so  much  as  from  time  to  p^i^mbk 
tkne  renuo,  after  fiilly  satisfying  the  salary  of  the  deputy, 
and  all  other  expenees  attending  the  execution  of  the  office. 
It  is  necessary  in  the  first  phMce,  to  consider  the  nature  of 
its  creation,  as  well  as  the  rights  and  duties  attached  to  it. 
It  is  regokted  by  the  statute  37  Hen.  8.  c.  I.  s.  3.  (a),  and 
1  Witt.  Sf  Mfiry,  stat.  1.  c.  21.  f.  5.  (b),  by  the  first  of  wUch, 
the  ctttfos  rotuhrum  is  authorized  to  appoint  clerks  of  the 
peace,  and  by  tbe  latter,  it  is  required  that  they  should  be  re« 
sident  in  the  county  of  which  tfiey  are  appointed,  but  in  both 
these  statutes  it  is  expressly  provided,  that  the  offices  may 
be  exercised  by  dqmty.  [Mr.  Justice  Burroughs  By  the 
37  Htm.  8,  the  deputy  must  be  instructed  in  the  laws,  and 
admitted  or  approved  of  by  the  cuMoi  rotulorum.']  In  the 
case  of  The  Queen  v.  The  Clerk  of  the  Peace  of  Cumber- 
bmd(c),  it  was  decided,  that  the  office  of  the  clerk  of 
tbe  peace  is  a  freehold ;  and  in  The  King  and  Queen  v. 
Eoam${d),  it  was  determined  that  he  could  not  be  re- 
moved bat  for  a  misdemeanor.  So,  in  Hareourt  v.  Fox  (e)^ 
it  was  held,  that  he  ^vas  not  even  removeable  by  a  succeed- 
ing cutiOM  roiulorum ;— on  the  ground  diat  he  bad  a  freehold 
in  his  office.    A  clerk  of  the  peace  may  therefore  assign  or 


(€)  By  whiek  it  is  eaacted,  that  **  every  aut&i  rUuhntm  ihall  appoint 
darki  of  tbe  peae^,  and  ffrant  the  office  to  socli  aUe  penon  iaitnietcd 
la  the  laws  as  sball  be  able  to  exercise  the  same,  to  hold  the  same  dnr* 
Saftbe  time  that  the  oiseMfohilsniM  shall  caerdse  the  oiRce  ofcaslM 
nenfiima,  so  that  the  said  derk  demean  Um  in  the  office  Jostly ;  and 
it  shan  be  faiwfol  to  every  sach  grantee  of  the  said  clerkship  to  occupy 
Ike  office,  by  himself  or  by  his  deputy  instmeted  in  the  laws,  so  that 
the  deputy  be  admitted  by  the  MslM  rvtatsram.'' 

{k)  ^Mrhich  it  is  enacted,  that  <'  the  oittot  rslaOsnun,  or  other  per- 
son to  fmm  it  shall  belong  to  appoint  the  derk  of  the  peace,  shall, 
where  tbe'offiee  of  clerk  of  the  peace  shall  be  void,  nominate  a  snffi- 
c^iil  peiipa  residing  fai  the  connty  or  place,  to  eierdse  the  same  by 
himself  or  his  sofficieat  deputy,  for  so  long  time  as  soch  clerk  of  the 
peace  shall  well  demean  himself  in  his  office.'^  .     , 

(0  11  Mod.  80.,         (4)  It  Mod.  13.  '        (<)  Id.  4S. 
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1821*       dispose  of  the  profits  of  sucb  office,  and  more  particularly 
p^'^'^        so,  if   part  of  them   be  reserved  to  defray  the  expences 
V.  of  it,  and  satisfy  the  salary  of  the  deputy.    The  fulfilment 

of  the  duties  of  the  office  by  deputy,  bebg  expressly  pro- 
vided for,  it  cannot  be  aaid  that  public  justice  will  suffer 
from  the  assignment  of  such  profits*  Here,  it  appears  that 
tbe  deputy  was  approved  of,  and  no  inconveniefice  :Could 
result  from  the  assignment,  if  he  did  not  faithfully  execute 
the  duties  of  his  office.  The  case  of  Godolphinv.  Tudor  fja), 
recognizes  the  right  of  a  principal  to  dispose  of  the  profits 
of  a  public  office ;  for  it  was  there  decided,  that  where  an 
office  is  within  the  statute  5  &  6  Edw.  6,  aqd  the  salary  ui 
certaioi  if  the  principal  make  a  deputation,  reserving  a  lessee 
sum  out  of  the  salary,  it  is  good.  So,  if  the  profits  be  un« 
certain,  arising  from  fees,  if  the  principal  make  a  deputation^ 
reserving  a  sum  certain  out  of  the  fees  and  profits  of  the  of-^ 
fice,  it  is  equally  good.  It  appears  in  this  case,  that  the  salary 
of  the  deputy  was  to  be  deducted  in  the  first  instance.  In  5/tt- 
artv.  Tucker  (6),  it  was  resolved,  that  though  a  military 
officer's  half  pay  is  not  assignable  at  law,  yet  the  use  of  it 
may  be  assigned  in  equity ;  and  that  when  it  is  so  assigned 
tl^d  assignor  cannot  maintain  assumpsit  for  it,  as  money  had 
and  received  to  his  use.  There  are  several  other  cases  where 
'  deputies  have  not  been  appointed,  in  which  it  has  been  de- 
cided, that  either  officers  in  the  army>  or  under  government, 
may  assign  the  use  of  the  pay  resulting  from  their  respective 
situations.  Here,  the  deputy  was  fully  competent  to  fulfil  the 
duties  of  the  office,  and  hit  salary  was  to  be  provided  for 
out  of  the  profits*  The  assignment  of  the  residue,  there- 
fore, is  immaterial,  as  it  can  have  no  tendency  to  interrupt 
the  administration  of  justice.  Ecclesiastical  persons  having 
freeholds,  may  assign  over  the  profits  of  their  benefices,  sub- 
ject only  to  make  a  provision  for  their  curates.    That  bears 

(a)  1  Salk.  468.    3  Sslk.  t5U    S.  C.  6  Mod.  fHm         {b)  t  Sir  Wm. 
Blac.  llSTm 
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1  strong  analogy  to  the  present  case,  as,  by  the  terms  of  the  1821. 
deed,  the  salary  of  die  depaty  ^ras  to  be  provided  for  in  die  p^Tmer 
first  ifistafict. 


r. 
Bats, 


Mr.  Seijt.  LeMSi  contri. — The  provision  in  the  deed  as  to 
die  sriary  of  tbe^  deputy  is  wholly  beside  the  present  ques* 
don,  nor  does  it  torn  on  the  fact,   whether  the  clerk  of 
the  peace  had  such  deputy  or  not.     It  might  be  as  well 
contended,  that  a  person  filling  the  situation  of  recorder^ 
ndgbt  appoint  a  deputy,  as  the  office  of  clerk  of  the  peace 
•qndly  concerns  the  administration  and  execution  of  justice. 
It  lies  been  admitted  in  the  argument  for  the  plaintiffs,  that 
it  is  not  saleable,  and  it  fpllows  as  a  matter  of  course,  that 
k  cannot  be  pledged  indefinitely;  or,  in  other  terms,  that  the 
party  boMing  it  must  be  altogether  restrained  from  assigning  it. 
The  jissignment  in  qjuestion  is  tantamount  to  a  sale,  and  whe- 
ther a  deputy  bad  been  appointed  or  not,  it  is  the  duty  of  the 
principal  to  see  that  the  office  be  properly  eaecuted,  and  not 
barter  or  pledge  it  for  anysmn  that  might  be  offered  him.     If 
be  camot  sitll,  neither  can  be  transfer  the  profits  to  a  trustee 
lor  hie  iise,  bnt  here  he  assigned  all  the  profits  which  might 
arise  to  him  in  respect  of  his  office,  after  deducting  the 
salary  of  his  deputy  for  the  time  being,  for  the  purpose 
of  paying  certain  debts  before  owing  by  him.    The  office, 
ttietefore,  is  sufastantially  no  longer  his,  but  rests  in  those 
persons  to  wliom  its  produce  is  assigned.     If  the  deputy 
were^to  become  insolvent,  there  would  be  no  person  to  per^ 
jfoma  the  duties  of  the  office,  and  consequendy  there  would 
be  a  hittderance  of  public  justice.    So,  if  he  were  to  die, 
the  trustees,  to  vthiQm  the  profits  were  assigned,  could  not 
act,  f either  could  they  sell  them  for  any  price.    The  deed 
therefore  is  void  for  want  of  consideration.     Independently 
of  tbifl,    however,    sales .  of  offices  of  this  description  are 
expressly  prohibited  by  statute,    and  by  the  policy  of   the 
law  it  is  extended  to  assignments  also,  for  in   the  cases  of 

c2 
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1821.        Flarii/  v.  Odium  {a\  Lidderdale  v.  The  Duke  of  Montrose  {b)r 
J^'y^^      «od  Barwick  v.  Reade  (c),  it  was  expressly  determined, 
v^  that  neither  the  full  nor  future  half  pay  of  a  military  officer, 

was  the  subject  of  sale,  or  assignable  at  law ;  but  that  such 
officer  must  retain  the  substance  of  the  situation  fae  fillffy  as 
M-ell  as  the  form.     The  analogy  attempted  io  be  drawn  be- 
tween this  case  and  those  of  ecclesiastical  benefices  does  not 
apply,  as  they  stand  on  wholly  different  grounds.  The  making 
provision  for  the  cure  is  not  applicable  to  a  salary  to  be  paid, 
to  a  deputy  for  executing  an  office     The  writ  of  executioHr 
applicable  only  to  ecclesiastics,  is  given  when  the  sheriff^ 
upon  a  common  writ  of  execution  sued  OHt^  returns  that 
the  defendant  is  a  beneficed  clerks  not  baying  any  lay  fee  ^ 
in  which  case,  a  writ  goes  to  the  bishop  of  the  diocese,  ia 
the  nature  of  a  levari  Jacias,  to  levy  the  debt  and  damages 
de  bonis  ecclesiusticis,  which  are  not  to  be  touched  by  lay 
hands;    and  thereupon  the   bishop  appoints  sequestrators^ 
and  sufficient  being  reserved*  to   serve  the  cure,    the  re- 
mainder is   taken  undev  the   execution  (<{)•      The  case  of 
Godolphin  v.  Tudor  is  not  io  point,  as  it  merely  turned  on 
the  mode  of  paying  the  deputy;   and  the  distinction  wa» 
there  drawn,  that  if  a  deputy  gave  a  bond  to-  pay  a  certain 
sum  out  of  the  profits,  it  was  good ;  but  that  it  was  void 
where  it  was  given  without  relation  to  such  profits.  Here,  the 
principal  remained  as  the  ostensible  possessor  of  the  office  of 
which  he  was-  to  receive  the  profits,  which,  in  point  of  sub- 
stance, he  has  sold,  although  he  has  retained  the  salaiy  of 
his  deputy,  for  the  performance  of  the  duties  of  such  office.. 
Although  the  cases  of  The  Queen  v»  The  Clerk  of  the  Peace 
e/'  Cumberland,  The  King  Sf  Ctueen  v.  Evans,  and  Harcourt 
V.  jPojr,  have  established,  that  the  office  of  clerk  of  the  peace 
is  a  freehold,  still  they  are  inapplicable  to  the  present,  as 
the  statute  1  Will.  Sf  Mary  only  vests  such  freehold  in  him, 
^uamdiu  se  bene  gesserU.     In  Blackford  v.  Preston  (e),.  it 

(a)  STeiTii  Rep.  681. (6)  4  Term  Rep.  248. (c)  1  Hen.  Blac.  6t7. 

(d)  8tt  S  Blac.  Com.  418.    BornV  Z&cl.  Law,  tit  SeqnestratiQii,  vol.  ui« 
Pai:e 517,  4th  edit..      ■  (f)  8  Term  Rep.  89. 
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was  held,  thit  a  sale  by  the  owner  of  the  command  of  a        1821. 
diip  employed  in  the  East  India  Company's  service,  with-       p^^J^,^ 
out  the  knowledge  of  the  Company,  was  illegal ;  and  Mr.  Jus-  «• 

lice  Lawrence  there  said  (a),  that  *^  with  regard  to  offices 
under  government,  it  had  been  decided  that  they  could  not 
be  sold^  though  they  be  not  such  offices  as  were  mentioned 
in  the  aUtute  5Sf6  Edw.d."  In  Oibome  v.  fVilliams  (6), 
where  the  owner  of  a  Post  Office  packet  assigned  her  to  his 
aoD,  and  afterwards  prevailed  on  him  to  let  the  father  take 
the  profits,  ptomising  to  allow  his  son  200/.  per  annum,  by 
way  of  salary,  as  the  commander,  which  agreement  was  en- 
tered into  without  the  privity  of  the  Post-Master-Generaf ; 
and  it  was  agreed  in  writing,  that  the  father,  in  consideration 
of  the  affection  he  bore  his  son,  gave  up  to  him  all  the  privi- 
\egea  in  the  packet,  and  the  son  engaged  to  hire  her  at  a 
certain  rate  per  month,  but  notwithstanding  such  agree- 
ment, the  father  continued  to  receive  the  profits ;  the  Master 
of  the  Rolls  held  it  to  be  illegal,  as  being  a  fraud  upon  the 
Past  Office,  as  well  as  on  the  provisions  of  the  ship  registry 
acts.  So,  in  Parsons  v.  JTu>mpson  (c),  where  the  defendant, 
in  consideration  that  the  plaintiff,  who  was  master  joiner  in  a 
dock*yard,  would  procure  himself  to  be  superannuated,  un- 
dertook,  in  case  he  should  succeed  the  plaintiff  as  master 
joiner  in  such  yard,  to  allow  him  the  extra  pay  from  the  yard 
books ;  the  agreement  having  been  made  without  the  know- 
ledge of  the  Navy  Board,  to  whom  the  appointment  belonged, 
was  holden  void,  on  the  ground  that  it  was  contrary  to  public 
policy.  So  also,  in  Garforth  v.  Fearon  {d),  where  A.,  through 
the  interest  of  £.,  was  appointed  to  the  office  of  customer  of 
Car/tf/e,  having  previously  signed  an  agreement,  declaring  that 
his  name  was  made  use  of  in  trust  for  B.,  and  that  he  would 
appoint  such  deputies  as  B.  should  nominate,  and  would 
empower  fi.  to  receive  the  fees  of  the  office  to  his  own  use ; 
such  agreement  was  held  void.      In  Harrington  v.  Klop^ 

.  («)  8  Tern  Hep.  91.     >     {h)  18  Vearr379.  (<;)  1  Jfen.  Bin.  S2f. 

(4)  Id.  5S7. 
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rogge  (a),  it  was  decided,  that  an  agreement  for  the  assign- 
iqent  of  all  offices  was  good  as  to  all  offices  whidi  might 
legally  be  assigned.  There,  however,  the  profits  arising  from 
the  office  were  only  those  of  a  private  secretary,  which  4fae 
defendant  held,  and  which  he  assigned  Co  the  plainfiff  by 


K.  B. 

Michaelnua 

Term, 
S5  Geo.  3. 


Aa  asstgnmeot 
of  the  profits 
of  all  offices 
which  the  de- 
fendaot  might 
mcquire,  is  good 
as  to  all  those 
which  may  be 
lei;ally  asiigned* 
The  office  of 
private  secre- 
tary does  not 
fall  within  the 
meaning  of  the 
statute  5  &  6 
Jidw,  6. 


(a)  "Sir  Jambs  Hasrinctow,  Bart  «.  Kloprocms,  Esq. 

THE  plsintiff  declared  in  debt  on  a  conmion  money  bond,  dated  the 
t4ih  December^  1771,  fixNn  the  defendant  to  the  plaintiff;  in  the  pemA 
snm  of  ISOOI.    The  defendant  craved  oyer  of  the  bond  and  conditioHy 
^hich  was  as  follows :— >*<  Whereas,  in  and  by  a  certain  bond  or  obli- 
gation in  writing,  bearing  date  the  18th  December  instant,  the  above 
bound  defendant,  together  with  the  above  bound  plaintiff,  did  become 
jointly  and  severally  bound  unto  7.  Newman,  of  the  city  of  LAndom^  in 
tlie  penal  snm  of  1X00/.,  with  a  condition  thereunder  written,  that  if  tlie 
dc'fendant  and  plaintiff,  or  either  of  them,  their  or  either  of  their  bein, 
executors,  or  administrators,  did  and  should  well  and  truly  pay,  or  cause 
to  be  paid    to  Neviman,   his   executors,   administrators,  and  assigns, 
one  annuity  or  yearly  snm  of  100/.,  by  quarterly  parents,  on  the  days 
and  times,  and  in  manner  therein  mentioned,  for  and  during  the  na- 
tural life  of  the  defendant,  then  the  said  bond  was  to  be  void  : — And 
whereas,  for  the  better  securing  the  payment  of  the  said  annuity,  the 
above  bounden  defendant,  together  with  the  plaintiff,  did  enter  into 
and  execute  a  warrant  of  attorney,  bearing  even  date  with  the  said 
-  bond,  empowering  certain  attomies  therein  named,  to  confess  judgment 
against  them,  in  an  action  of  debt  on  the  said  recited  bond,  at  the  suit 
of  Neumum,  in  bis  Majesty's  court  of  King's  Bench,  in  manner  therein 
'mentioned,  for  the  said  sum  of  IsOO/.,  besides  the  costs  of  suit,  as  in  and 
by  the  said  recited  bond  and  warrant  of  attorney,  reference  bdng  tlier^- 
unto  respectively  had,  may  more  fully  appear  :— And  whereas  the  plain- 
tiff entered  Into  and  executed  the  said  recited  bond  and  warrant  of  attor- 
ney, at  the  special  instance  and  request  of  the  defendant ;  and  the  de- 
fendant received  the  whole  consideration-money,  which  was  given  and 
paid  for  granting  the  said  annuity  of  100/.  to  Newman,  bis  executors,  ad- 
ministrators and  assigns,  as  aforesaid,  and  the  plaintiff  received  no  part 
thereof,  except  1.50/.  which  the  defendant  deposited  in  the  hands  of  the 
plaintiff,  for  the  purpose  of  paying  the  said  annuity  so  far  as  the  same 
'wotild  extend  : — And  whereas  the  defendant,  in  Order  to  indemnify  the 
plaintiff,  his  executors,  administrators,  and  assigns,  from  the  payment  of 
the  said  annuity,  had  agreed,  when  and  so  soou  as  tiie  defendant  should 
become  possessed  of  and  entitled  unto  any  commission,  post,  place,  salary, 
pension,  or  pay  whatsoever,  that  then  he  the  defeudtot  should  and  would 
immediately  execute  a  proper  assignment  thereof,  and  fully  and  cffec- 
'tually  authorize  and  empower  the  plaintiff,  his  executors,  administra- 
tors, and  assigns,  to  receive  and  take  the  whole  fees,  profits,  and  emo- 
luments thereof ;  and  in  the  mean  time,  and^until  such  event  should  hap- 
pen, 4hat  he  the  defendant  should  Und  would  from  time  to  time  pay  unto 
the  phiintifff  his  executors,  administrators  or  assigns,  all  such  sum  and 
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way  of  iiidtaiiiiffing  hm  on  aecoant  of  mooej  paid  by  Uii  ten. 
fiir thedefendaot^  tiMl  which  therefore  did  BOt  fail  within  the  J'^^ 
meMuog  of  die  statnte  5  &  6  JScfi^.  6.     Here,  no  di^tinc-  «. 

lion  can  be  drawn  between  a  tale,  mortgagei  or  alignment ; 
betides,  the  office  of  clerk  of  die  peace  is  an  office  touchiiig 
the  ndttintstration  of  justice,  and  by  the  assignment  in  ques- 
tioo,  the  defendant  parted  with  all  the  interest  and  advan- 


of  laooey  u  he  sboold  reeeiTe  by  maaos  or  oa  aceoaot  of  hki  Mag 
priTate  secretary  to  the  Earl  of  HoUcmeMt ."— Now^-tfao  comtttUm  of 
this  ohilgatioo  Is  tech,  that  if  the  above  boaodea  defeadaBt  ttell  and  do, 
iauaediately  apon  his  becomiDg  possessed  of  or  entitled  aato  aay  com* 
mbskm,  post,  place,  salary,  pension,  or  pay  whatsocYor,  execato  a  pie- 
per  assignneRt  thereof  anto  the  plahitiff,  his  exeentors,  administrators, 
or  assigns,  and  iblly  and  effectaally  anthorixe  and  empower  him  and 
them  to  receive  and  take  the  whole  fees,  profits,  and  emoloments  there- 
of, as  the  same  shall  become  doe  and  payable ;  and  in  the  mean  time, 
and  until  such  event  shall  happen,  if  he  the  defendant  shall  and  do, 
from  time  to  time,  pay  into  the  hands  of  the  plaintiff,  his  exeentors,  ad- 
miniatrators,  or  asmgn8,all  snch  sum  and  snms  of  money  whatsoever,  sis 
lie  the  defendant  shall  or  may  receive,  by  means  or  on  aecoant  of  his 
being  tech  secretary  to  the  said  Eari  of  HoUermtUy  as  albresaid ;  and 
also,  If  he  the  defhidaBt,  his  heirs,  exeentors,  or  administrators,  shall 
and  do,  in  and  by  all  tilings,  save,  defnid,  keep  hannless  and  indemniHed, 
the  phuntUr,  and  his  heirs,  exeentors,  and  administrators,  and  every  Of 
them,  and  his,  their,  and  every  of  their  lands  and  tenements,  goods  and 
chattels,  of,  from,  and  against  the  payment  of  the  said  annnity  of  I00i», 
in  the  condition  of  the  said  recited  bond  mentioned  as  aforesaid,  and  all 
arrears  thereof ;  and  also  of,  from,  and  against  all  and  all  manner  of 
actions,  sails,  loss,  costs,  charges,  demands,  and  expences  wbatso«vor, 
which  he  the  phdntiff,  his  heirs,  executors,  or  administrators,  or  any  of 
them,  shall  bear,  pay,  lay  ont,  soffer,  sustain,  or  be  put  onto,  for  or  by 
reason  or  on  aecoant  of  any  non-payment  of  the  said  annnity,  or  any 
part  thereof,  or  for  or  by  reason,  or  on  account  of  tlie  plaintiff's  Iwv- 
ing  entered  into  and  executed  tiie  said  recited  bond  and  warrant  of  at- 
torney as  aforesaid,  or  either  of  them,  or  any  matter  or  thing  in  theov, 
or  either  of  them,  contained,  or  in  any  manner  relating  thereto,  then 
this  obligatioa  to  be  void,  or  else  to  renndn  in  foil  force  and  virtue : — 
Which  being  read  and  heard,  the  defendant  said,  that  the  plaintiff 
onght  not  to  have  or  maintain  his  aforesaid  action  against  him  the  de^ 
fendant,  because  he  said,  that  he  the  defendant,  for  a  certain  space  of 
thne  from  and  after  the  making  of  the  said  bond,  to  wit,  from  thence  nnti 
and  upon  the  e4th  Dectwbery  t77S,  and  no  longer,  continued  private  se- 
cretai^  to  the  Earl  of  Holdemesse,  and  that  he  the  defendant  had  not 
at  any  time  since  the  making  of  the  bond,  become  possessed  of  or  entitled 
unto  any  commission,  post,  place,  salary,  pension,  or  pay  whatsoever ; 
and  that  he  the  defendant,  during  the  whole  tfane  that  he  continued  pri- 
vate secretary  to  the  said  Earl  of  Holdimessef  did,  from  time  to  time,  pay 
into  the  bands  of  the  plaintiff  all  such  lum  aad  soms  of  aieiiey  whatso- 


Bats. 
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W2U  toge  he  wts  to  derive  from  it^  to  bis  trmtees,  and  must  be 
Palmer      tberefore  now  considered  as  a  mere  nominal  possessor.    Both 

^^*  the  principal  and  deputy  must  be  in  existence  at  the  same 

time ;  and  if  the  latter  be  removed^  it  is  the  duty  of  the 
former,  as  principal,  to  supply  another  with  all  the  requi^ 
sites  and  qualifications  of  the  first.     Besides,  it  must  be 

ever,  as  he  tlie  defendant  did  or  might  receive  by  means  or  on  account 
of  his  being  inch  secretary  to  the  mid  Eari  of  HoM«f aefte,  as  aforesaid  ; 
and  also  that  he  the  defendant  had  continaany,  from  the  making  of  the 
.  said  writing  obligatory,  hitherto^  in  and  by  aU  things  saved,  defended, 
kept  hannlesSy  and  indemnified  the  plaintiff,  and  his  lands  and  tene- 
ments, goods  and  chattels,  of,  from,  and  against  the  payment  of  the  said 
annaity  of  lOOI.,  in  the  condition  of  the  said  recited  bond  mentioned  as 
aforesaid,  and  all  arrears  thereof;   and  also  of,  from,  and  against  ally 
and  aU  manner  of  actions,  suits,  loss,  costs,  charges,  damages,  and  ez- 
.  pences  whatsoever,  which  he  the  plaintiff  had  hitherto  borne,  paid,  laid 
ovt,  soffered,  sustained,  or  been  pnt  nnto,  for  or  by  reason  or  on  ac- 
count of  any  non-payment  of  the  said  annnlty,  or  any  part  thereof,  or 
for  or  by  reason  or  on  account  of  the  plaintiff's  having  entered  into  and 
executed  the  said  recited  bond  and  warrant  of  attorney,  as  aforesaid,  0r 
either  of  them,  or  any  matter  or  thing  in  them,  or  either  of  them  contained, 
or  in  any  manner  relating  thereto,  according  to  the  tenor  of  the  said  condi- 
tion of  the  said  hood  or  writing  obligatory,  to  wit,  at,  Ac.  And  this,  &c. 
Replication— That  the  plaintiff  ought  not  to  be  precluded  from  having  and 
■maintaining  his  aforesaid  action  against  the  defendant,  because  he  said, 
that  he  the  defendant,  whilst  he  so  continued  private  secretary  to  the  said 
Eari  of  HoM«nMMff,  as  in  the  said  plea  mentioned,  to  wit,  on  the  23rd  D«- 
€emberf  1772,  at,  drc.  aforesaid,  received  divers  large  sums  of  money,  to 
wit,  the  sum  of  50(M.,  by  means  and  on  account  of  his  being  such  secre- 
tary as  aforesaid,  yet  the  defendant  did  not  pay  the  last-roenttoned  sum 
of  sMmey,  or  any  part  thereof,  into  the  hands  of  the  plaintiff,  but  alto- 
gether neglected  and  refused  so  to  do,  and  still  doth  refuse,  contrary  to 
the  form  and  effect  of  the  condition  of  the  said  writmg  obligatory,  in 
the  dedaratlon  mentioned  {  and  this  the  plaintiff  prayed  might  be  en- 
quired of  by  the  country  $  and  the  defendant  did  the  like,  &c.-*And  the 
plaintiff,  according  to  the  form  of  the  statute  hi  such  case  made  and  pro- 
vided, further  said,  that  he  the  plaintiff,  since  the  making  of  the  said 
-writing  obligatory,  in  the  declaration  mentioned,  and  before  the  exhibit- 
ing the  bill  of  the  plamtiff,  that  is  to^aay,  on,  &c.  at,  &c.  aforesaid,  was 
obliged  to  pay,  and  did  pay,  to  IVswuMa,  in  the  said  plea  oMutioned,  a 
large  sum  of  money,  to  wit,  the  sum  of  lOJXtf.,  in  discharge  of  the  anears 
•f  the  said  annuity,  or  yearly  sum  of  100/.,  In  the  said  plea  men- 
tioned j  then  due  and  payable  ioNewwuHj  whereof  the  defendant  af- 
terwards, to  wit,  on,  dec.  at,  drc.  had  notice ;  yet  the  defendant  (al- 
though often  requested),  had  not  at  any  time  hitherto  re-paid  to  the 
plaintiff  the  last-mentioned  snm  so  paid  by  him,  in  discharge  of  the  ar- 
rears of  tlie  annuity  as  aforesaid,  or  any  part  thereof^  nor  had  be  in  any 
■Mmner  whatioerer  jiA^ed,  defended|  kept  harmless,  and  indemnified  the 
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preatmiedi  that  the  legislature  would  oot  unnecessarily  squan* 
der  the  public  moneys  and  they  therefore  intended  that  th^ 
emoluments  to  be  giv^  to  a  clerk  of  the  peace  should  be 
only  commensurate  with  the  nature  of  his  office,  which  can* 
sot  be  legally  assigned  or  transferred  to  another. 


182U 


Palmba 
Bati. 


Mr.  Serjt  Lawa,  in  reply. — ^The  case  of  Godolphin  y« 
T$idor  is  expressly  in  point  to  shew  that  a  principal  in  an 
office  has  a  r^ht  to  dispose  of  the  profits  of  such  office. 
He  nmj  either  give  them  to  his  deputy,  or  assign  them  to  a 
creififor.  Here^  however,  there  has  not  been  an  ass^ment 
of  all  the  emoluments  and  profits  of  the  office.  If  there 
had  been,  it  would  be  bad  on  account  of  public  policy ; 
but  onlj  such  profits  were  assigned  as  should  arise  after  de- 
ducting the  salary  of  the  deputy  for  the  time  being ;  and  it  is 
foowi  tea  fact,  that  such  deputy  was  duly  nominated  and 
appointed.  The  office  has  never  been  unoccupied,  audit 
does  not  appear  but  that  the  deputy  has  always  properly 
discharged  the  duties  relative  to  it*  In  case  of  his  illness 
or  death,  such  duties  would  devolve  on  the  principal,  but 
during  his  life  he  was  to  be  properly  provided  for.  The 
mttme  of  the  office,  therefore,  remains  as  it  was  before  the 

plaintiff  frMB  and  againft  the  payment  of  the  same,  bnt  had  altogether 
neglected  and  refuted  §o  to  do ;  and  the  plaintiff  stiU  remained  nnde- 
fended,  and  not  in  any  wiae  tared  or  kept  harmlett,  or  indemnified  there- 
from,  or  from  any  part  thereof,  to  wit,  at,  &c.  aforesaid,  contrary  to  the 
form  and  effect  of  the  condition  of  the  taid  writing  obligatory,  In  the  de- 
ehratiott  oMationed,  in  that  behalf  made  at  aforetaid.  And  thit,  &c. 
To  this  the  defendant  demurred ;  and  the  plaintiff  johied  in  demurrer. 

Mr.  MwgmHf  in  rapport  of  the  demvrrer,  made  two  objectiont  at  lo 
the  iralidity  of  the  agreement.  Firtt,  that  it  wat  illegal  and  void  by  the 
ttat  bic6  Edw.  6.  e,  16.,  at  it  wat  made  for  the  purpose  of  assigning 
aU  oiBcet ;  and  that  it  wat  aa  attignment  of  an  office  of  trutt ;  and, 
tecondly,  that  rach  office  conid  not  be  attigned  by  common  law. 

Bni  liord  MmtfUU  obtenred,  that  there  wat  nothing  in  the  objectiont; 
that  the  agreement  wat  for  the  astignment  of  all  offices,  and  that  the 
condition  of  the  bond  wat  good  at  to  all  officet  which  might  legally  be 
astigned ;  that  the  profitt  anting  from  the  office  of  private  secretary 
might  he  assigned  ;  and  at  to  ail  others,  that  they  did  not  fall  within  the 
present  ca»e. 

Judgment  for  the  plaintiff. 
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1821.        assignment^  and  the  duties  of  it  are  still  capable  of  being 
PAutBR      exercised  either  by  the  principal  or  his  deputy. 


Bate. 


Lord  Chief  Justice  Dallas. — ^What  is  the  nature  of  the 
office  of  clerk  of  the  peace  in  the  eye  of  the  law  i  He  is 
to  receive  a  salary  commensurate  with  his  duty.  If  his 
deputy  becomes  ill^  the  principal  must  perform  the  duties 
of  the  office  himself;  but  bow  can  he  do  so^  if  there  be 
nothibg  to  sustain  him  i  So,  if  the  deputy  were  to  die, 
how  couM  the  duties  of  the  office  be  performed  i  At  pre- 
sent, I  have  no  doubt  but  thdt  the  assignment  in  questionf  is 
invalid. 

Mr.  Justice  Park. — If  the  deputy  should  die,  there 
would  be  nothing  left  to  pay  the  principal,  as  he  has  as-^ 
signed  all  the  profits  which  might  arise  to  him  duriug  his 
continuance  in  office ;  and  if  the  custos  r^ulorum  refused 
to  approve  the  nominatipn  of  another  deputy,  how  could  the 
duties  of  the  office  be  executed  ?  The  case  of  Stuart  v. 
Tucker  has  been  shaken  by  subsequent  decisions,  in  which  a 
distinction  has  been  taken  between  the  assignment  of  an 
eqnitable  or  legal  estate.  In  Barrcick  v.  Rtadt  (a),  it 
was  held,  that  the  full  pay  of  a  military  officer  was  not  as- 
signable by  way  of  annuity ;  and  the  Court  there,  when  the 
motion  was  made,  intimated  a  very  clear  opinion,  that  such 
an  assignment  was  illegal,  it  being  contrary  to  the  policy  of 
the  law,  that  a  stipend  given  to  one  man  for  future  services 
should  bo  transferred  to  another  who  could  not  perform 
them.  So,  in  Flarty  v.  Odium  (fi),  it  was  determined,  that 
the  half-pay  of  a  military  officer  was  not  the  subject  of 
sale,  and  that  creditors  under  the  Lords'  Act,  could  not 
compel  liim  to  include  it  in  his  schedule ;  and  in  the  sub- 
sequent case  of  Jrbuckle  v.  Coiclan  (c),  this  Court  held, 
that  the  profits  of  an  ecclesiastical  beneBce  did  not  pass  to 
the  assignees  under  an  insolvent  act,  though  included  in  the 

(a)  1  Hen.  Blac.  627.— —(6)  3  Term  Rep.  681.— (c)  3  Bos.  &  Pul.  3iii. 
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Bcbedole  of  the  insoIveDt ;  and  Lord  Alvanley,  in  delivering 
the  judgment  of  the  Court,  said  (a),  **  it  is  now  dearlj  estab- 
lished^ that  die  half-pay  of  an  officer  is  not  assignable^  and 
unquestionably  any  salary  paid  for  the  performance  of  a  pub- 
lic duty  ought  not  to  be  perverted  to  other  uses  than  those 
for  which  it  is  intended.     Notwithstanding  the  case  of 
Stuart  V.  Tudcer,  in  which  it  was  held  thsd  the  lialf-pay  of 
an  office  was  assignable  in  equity,  it  was  expressly  decided^ 
in  Flartjf  V.  Odium,  that  it  was  not  assignable  at  all,  which 
met  with  general  approbation.'' 

Cur,  adv.  wift. 


1821. 


Palmer 
Eatjs. 


The  following  certificate  was  afterwards  sent  to  the  Vice- 
Cbancellor  :^ — 


This  ci^  has  been  argued  before  us  by  counsel.  We 
considered  it,  and  are  of  opinion,  that  the  assignment 
of  Ae  income,  emoluments,  produce,  and  profits  of  the  of- 
'fice  or  place  of  clerk  of  the  peace  for  Westminster,  after  de- 
ducting the  salary  or  allowance  of  the  deputy  for  the  time 
Ibeing,  of  the  defendant,  Thomas  Wright  Faughan,  in  the 
said  office,  by  the  said  defendant,  Thomas  Wright  FaugJian, 
to  the  plaintiffs,  George  Palmer  and  William  Loaden,  by 
the  indenture  in  the  pleadings  mentioned,  dated  the  25th 
January,  1806,  is  not  a  good  or  effisctual  assignment,  nor 
valid  in  law: — ^And  that  the  bM  George  Palmer  and  fFiV- 
liam  Loadefif  are  not  entitled  legally  and  of  right  to  receive 
and  take  the  income,  profits,  emoluments,  and  produce  of 
the  said  place  or  office,  under  and  according  to  the  true  in- 
tent, meaning,  and  effect  of  the  said  deed  of  assignment, 
upon  and  subject  to  the  trusts,  intents,  and  purposes  therein 
expressed  and  declared  of  and  concerning  the  same. 

R.  Dallas. 

J.  A.  Park. 

J.    BUBROUGH. 

J.  Richardson. 

(d)  3  Bos.  St  Pill.  328. 
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Friday,  Baxter's  Bail. 

Jane  ts* 

Notice  of  bail  Mr-  Seijt.  Vaughan  objected  to  the  jastification  of  one  of 
j^^M^  {g  the  bail  by  affidavit  in  this  cause,  on  the  ground  that  he  was 
22^f*f  "jSl     described  in  the  notice  «s  of  Leeds  generally,  which  he  con- 

baU  had  been  tended  was  an  insufficient  and  indefinite  description, 
foond  to  be  re- 


aldeot  there; 

aUoirad  ^^S^  ^^'  Serjt.  Hullockj  contrd,  insbted,  that  the  objection 

to  •jj*"*'  H**  ^**  '''  founded,  as  the  bail  was  a  Portuguese^  of  the  name 

make  'fhrther  of  Lopes  Joze  de  Grada,  and  it  appeared  by  affidavit,  that  he 

S^toSLs^en^  had  been  found  to  be  residing  in  the  parish  of  Hurskt, 

of  the  bail  within  the  township  of  Leeds. 

Lord  Chief  Justice  Dallas. — In  a  notice  to  justify  bail, 
ibe  description  of  tlie  parties  should  be  accurate,  as  well  as 
the  exact  place  of  their  residence.  If  bail  live  within  a 
laige  town,  a  party  is  not  to  be  put  to  the  bxpence  and  in- 
convenience of  seeking  him  out.  Although  the  descrip- 
tion be  defective,  if  the  bail  be  found,  the  plaintiff  may 
derive  all  the  information  he  sought  to  obtain ;  and  it  ap- 
pears in  this  case,  that  the  bail  was  fotmd  to  reside  within 
the  township  of  Leeds, 

But  the  Court  gave  ten  days  time  to  amend  the  descrip- 
tion in  the  notice,  and  make  further  enquiry  as  to  the  suf- 
ficiency of  the  bail  (a). 

(a)  As  to  the  insufficiency  in  notices  of  bail,  of  the  description  of 
bail  residing  in  large  towns,— see  JacktinC%  Bail,  1  Chit.  Rep.  492 ;  Ttj* 
ioi^s  BaU,  Id.  503 ;  Kuig*B  BaU,  t  Chit.  Rep.  81. 
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Hamilton  v.  Schofield.  Friday, 

Janets. 

This  was  an  action  of  asiumptU  broiigbt  against  the  de»  Tke  defeadiuii 
fendant  as  the  acceptor  of  three  several  bills  of  exchange*  ^cd  jnSgiiiiNir' 
He  suflfered  judgment  by  default,  and  after  a  rule  to  refer  it  ^  ^J^S?»  *• 
to  the  prpthonotary  to  compute  principal  and  interest,  he  b>«>«iht 
served  the  plaintiff  with  the  allowance  of  a  writ  of  error*       oBbSSi  of  cz» 


o«t  a  writ  af 
Mr.  Serjt.  Huttock  now  mo?ed  for  a  rule  niit,  that  the  ^^t  after  a 

plaintiff  might  be  allowed  to  take  out  execution,  notwith-  pota  priad--. 

standing  such  writ,  on  an  affidavit,  stating  that  the  defend*  XS^i!!tmM 

ani's  sole  motive  in  suing  it  out  was  for  the  purpose  of  ^^^^^J^* 

delay,  as,  previously  to   the  commencement  of  the  action^  tolte  oat  eze« 

he  had  written  three  letters  to  the  plaintiff,  acknowledging  ^aie  cxpraT 

the  debt,  and  requesting  time  for  payment  of  the  bills^  as  ^^^^^^^^ 

well  as  another  letter  of  the  same  import,  after  the  action  defbndaot 

was  brought.     The  learned  Seij^eant  submitted^  that  those, ney,  that  the 

letters  raised  a  sufficient  inferance  that  the  writ  of  error  waa  ^^  hlfSS 

hrottsht  for  delay,  and  that  there  could  be  no  error  on  the  ^  ^^^J*  al- 
-  '^  •  <  thoogh  Uie  de- 

record,  as  the  defendant  had  suffered  judgment,  by  default;  ieadant  had 

and  he  cited  the  case  of  Box  v.  Bennett  (a),  where  the  Court  the  debt  to 

laid  it  down  as  a  general  rule,  that  they  would  in  no  case  JSd^iio^th* 

stay  proceedings,  or  set  aside  an  execution,  on  account  of  a  commeiice- 
.        .  \.        .  t*  •   J  .      r  V    m«n«ofUio 

wnt  of  error  being  brought  on  a  judgment  of  nonsuitj^  action, 
which  evidently  must  be  for  the  purpose  of  delay  and  vexa* 
tion.    The  same  principle  is  applicable  to  a  judgment  by 
default. 

But,  Per  Curiam.'^It  is  a  strict  rule  in  the  King*s  Bench^ 
as  well  as  in  this  Court,  that  proceedings  cannot  be  stayed 
pending  a  writ  of  error,  unless  there  be  an  express  declara- 
tion by  the  defendant,  or  his  attorney,  that  it  was  brought  for 

(e)  \  Hea.  mac.  4SS« 
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Hamilton 
schofielp. 


delay.  The  letters  written  by  the  defendant  are  a  mere  ac- 
knowledgment that  he  was  indebted  to  the  plaintiff^  and  no- 
thing more,  and  do  not  deprive  bim  of  his  writ  of  error. 
Besides,  there  may  be  error  on  the  record,  us  the  bills  might 
have  been  made  payable  at  a  particular  place,  and.  the  aver- 
ment of  presentment  tliere  might  have  been  omitted  in  the 
declaration.    ' 

The  learned  Serjeant,  th^efore,  took  nothing  by  his  mo- 
tion. 


Satorday, 
'  Jtttie  S3. 


The  Conrt  win 
not  allow  a  re* 
covery  to  be 
amended,  by 
transposingUie 
names  of  the 
deinandant 
and  tenant, 
nnleit  the  do- 
coments  rela- 
tive to  its  be- 
ing stferedv 
ba  prodaced. 


^LLEN,  Demandant;  Hexley,  Tenant;    Masset, 

Vouchee. 

Mr*  Serjt.  Hulloci,  in  the  last  Term,  applied  to  amend  this 
recovery,  which  tvas  suffered  in  Hilary  Term  40  Geo.  3.,  by 
transposing  the  names  of  the  demandant  and  tenant ; — on  an 
affidavit  which  stated,  that  it  was  the  intention  of  the  par- 
ties that  Hejtley  should  have  been  the  demandant,  and  AUen 
tenant,  and  that  the  mistake  had  only  been  lately  discovered. 
He  relied  on  the  case  of  Roberts,  Demandant ;  Robinson, 
Tenant  (a),  where  a  similar  application  had  been  granted. 


But  the  Court  directed  enquiry  to  be  made  as  to  whether 
the  same  mistake  was  made  in  the  wariUnt  of  attorney,  and 
other  documents. 

'  The  learned  Serjeant  now  renewed  his  application,  on  an 
affidavit  which  stated,  that  those  instruments  could  not  be 
found  ;  and  he  observed,  that  the  Court  would  presume  from 
the  deed  to  make  a  tenant  to  the  precipe,  that  the  names  had 
been  inserted  by  mistake. 

They,  however,  refused  the  amendment. 


(a)  f  Taunt.  »f . 
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Wilson  r.  Peto  and  Hunter.  Tuesday, 

Jane  ti. 

This  was   an   action  on  the   case^   for  obstructing  the  In  aa  action 
plaintiff's  hghts.  for  obstmct- 

At  the  trial  of  the    cause   before  Lord  Chief  Justice  !?|..^"llLhPif';; 
i)allas,    at  Westminster,  at    the    Sittings    after    the    last  «*««"'^.^]»»  * 

\  '  ,  °  ,  snperiDtendecl 

Tenn^  it  appeared  that  the  plaintiff  was  the  occupier   of  the  erection  of 

a  house  adjoining  FutnitaTs  Inn ;    that  the  defendant  Peto  by  which  they 
had  contracted  to  pull  down  the  old  scite  of  buildings  which  ^d^'^and'^wlio 
formed  that  inn,  and  rebuild  others  on  a  more  extensive  scale,  *!<*"«  directed 

J     !_•  1.  1     1         1  •  1  ™®  workmen ; 

and  which  he  had  done  at  a  considerable  expence )  that  the  may  be  joined 
defendant  Hunter  acted  in  the  capacity  of  managiilg  clerk  to  m,t  ^tth  the  * 
Peto,  and  superintended  the  carrying  on  of  the  works. — It  ?!!^**  ^"' 
was  also  proted^    that  the  plaintiff's  son  had  frequently 
stated  to  Hunter,  during  the  progress  of  the  work,  that  his 
father's  windows  would  be  obstrticted  by  the  erection  of  the 
new  building,  and  that  they  had  actually  been  so ;  when  it 
was  objected,  that  Hunter  ought  not  to  have  been  jofned  as 
a' co-defendant  in  the  action,  as  he  merely  acted  in  the  cha- 
racter of  clerk  or  superintendent  of  the  workmen,  and  had 
no  interest  in  the  contract  which  was  entered  into  by  Peto 
alone.      His  Lordship,  however,  was  of  opinion  that  the 
action  was  properly  brought  agahist  both,   and  the  Jury 
accordingly  found  a  verdict  for  the  plaintiff. 

'  Mr.  Serjt.  Lens  now  applied  for  a  rule  nisi,  that  this 
verdict  might  be  set  aside  and  a  new  trial  granted;  and 
in  support  of  the  above  objection,  submitted,  that  thi» 
being  an  action  on  the  case,  for  the  obstruction  of 
li^ts,  it  was  distinguishable  from  trespass  or  trover;'  that 
ttuntet  might  be  considered  as  one  of  the  workmen 
ebiployed  under  Peto  ;  and  that  there  was  no  evidence  to 
affect  him  as  to  the  obstruction  of  the  plaintiff's  windows. 
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1821.        The  mere  erection  of  the  buildings  was  not  the  act  com- 
J^""^^        plained  of,  but  the  consequences  resulting  from  it.    The 
9.  action,  therefore,   if  maintainable  at  all,   should  have  been 

brought  against  Peto  alone.  In  Stone  v.  Cartwright  (a),  it 
was  decided,  that  no  action  lies  against  a  steward,  manager, 
or  agent,  for  damage  done  by  the  negligence  of  those  em- 
ployed by  him  in  the  service  of  his  principal ;  but  that  the 
principal  or  those  actually  employed  are  only  liable ;  and  Lord 
Kenyan  was  of  opinion,  that  the  action  could  not  be  main- 
tained against  the  defendant,  who  was  the  middle  man,  but 
that  it  ought  to  have  been  brought  either  against  the  person 
who  actually  committed  the  trespass,  or  concurred  therein^ 
or  against  the  superior^  for  whose  benefit  the  work  was 
carried  on*  So,  here.  Hunter  was  merely  an  intermediate 
person  to  superintend  the  labourers  who  were  hired  by  Peto. 
The  action,  therefore,*  should  either  have  been  brought 
against  the  workmen  committing  the  injury,  or  Peto,  as  the 
principal,  for  whom  the  act  was  done. 

Lord  Chief  Justice  Dallas. — ^The  pluotiff's  son  told 
Hunter  that  his  father  woiidd  n^ver  assent  to  the  privation 
he  should  suffer  from  the  erection  of  the  buildings  in  ques- 
tion. Hunter  was  the  foreman  of  the  works.  He  attended 
from  day  to  day,  and  alone  gave  all  the  orders  for  the  pur- 
pose of  carrying  on  the  buildings.  The  action  was  therefore 
properly  brought  against  him  as  the  manager ;  and  even  if  it 
had  been  brought  against  him  alone,  I  think  the  plaintiff 
would  have  been  entitled  to  recover.  In  Stone  v.  Cartwrigktp 
Lord  Kenyon  said,  that  (6) ''  in  cases  of  that  description,  the 
action  must  either  be  brought  against  the  hand  committii^ 
the  injury,  or  against  the  owner  for  whom  the  act  was  done." 
Here>  it  was  uoder  the  direction  and  order  of  Hunter  that 
the  buildings  were  erected,  and  by  which  it  was  proved  the 
plaintiff  bad  received  an  injury.     Hunter,  therefore^  is  per- 

(«}  6  Term  Rep.  411.    n    ■  ■  (h)  Id.  ilS. 
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sonaUy  liable,  and  Peto  was  merely  answerable  to  pay  the       19i1« 
laboarers  under  his  control  and  employ.  Wilson 


Mr.  Justice  Park« — In  SUum  v.  Cartwright,  the  defend- 
ant was  an  intermediate  man,  and  no  acts  were  done  under 
his  express  directions^  But  on  the  evidence  adduced  at  the 
trial  hr  this  cause,  tb^  defendant  Hunter  must  be  considered 
as  liable,  as  the  buildbgs  were  carried  on  under  his  sole  su- 
periai^ndence  and  management. 

Mr.  Justice  BtiRRouoH.— -The  distinction  turns  between 
Ae  person  employed  and  the  employer.  If  Hunter  had  not 
been  made  a  co-defendant  with  Peto,  the  latter  might  ha?e 
caHed  him  as  a  witness  to  prove  his  whole  case.  Tlie  Court 
however,  must  act  on  general  rules,  and  if  it  appeared  that 
he  had  been  wantonly  or  improperly  made  a  defendant,  he 
might  have  been  released  at  the  trial,  but  not  otherwise. 
Even  if  the  action  had  been  brought  against  him  alone,  the 
plaintiff  might  have  been  entitled  to  recover,  but  the  Court 
will  not  listen  to  die  objection  now  raised,  for  they  are  not 
bomid  to  do  sO|  dejure,  but  merely  as  a'matter  of  grace. 

Mr.  Justice  Richardson. — ^The  case  of  Stone  v.  Cart- 
Vftgft/  was  far  stronger  in  favor  of  the  defendant  than  the 
present.  There,  the  defendant  employed  a  bailiff  under  him, 
and  Mr.  Justice  Lawrence  said,  that  *^  if  the  plaintiff  had 
given  evidence  that  the  defendant  had  particularly  ordered 
thokf  acts  to  he  done,  irom  whence  the  damage  had  ensued, 
it  would  have  varied  the  case ;"  but  here,  Hunter  was  in 
constant  attendance,  and  alone  gave  instructions  as  to  the 
canying  on  the  works  flrom  day  to  day,  and  they  were  exe- 
cuted under  hU  immediate  superintendence  and  direction. 

Rule  refused. 

VOL.  VI.  D 


V. 

Pbto. 


flO  CASES   IN   TRINITY  TERM, 

1821. 

Tuesday,       Marryatt,  Demandant;  Elmore,  Tenant;  Shard, 
^"°«  ^^'  Vouchee. 

The  Court  Mr.  Serjt.  Blosset  moved  that  this  recovery,  which  was 
mlt  a"rcco!rery  ^^^ered  in  Michaelmas  Term,  1774,  might  be  amended,  by 
to  be  amended  increasing   the  quantity  of  lands,  according  to  tlie  deed  to 

by  uicrcaAing  ^  .  .  . 

the  qoantity  of  make  a  tenant  to  the  praecipe ; — on  an  affidavit  which  stated, 

deed  to  lead    that   Sir  John  Shard  had    conveyed    lands    situate   in  two 

tafns^s^uffic^ent  P^"^'^^^  *"  ^'^^  county  of  Sm$eXj  and  which  he  had  purchased 

terms  to  shew  of  one  Stotie.  in  the  year  1730,  to  his  son  for  life,  remainder 

that  it  was  in-  .         .       . 

tended  to  pass;  to  his  heirs  in  fee  ;  that  the  son  had  conveyed  his  interest  to 

sary  that  Uie '  Elmore  and  his  heir,  in  the  largest  words,  so  as  to  make  him  a 
exact  admea-   tenant  to  the  pracipe,  and  that,  in  1774,  the  recovery  was 

should  be  in-  suffered  accordhigly ;    that  in  the  deed  to  lead  the  uses,  the 

serted  in  such  ,      ,  i         •.     i  r    «/^^  •  • 

deed.  lands  were  described  as  consisting  of  3oO  acres,  comprising 

a  farm,  called  Nunnery  House,  under  which  description  it 
had  passed  ever  since ;  and  that  in  an  admeasurement  lately 
made,  it  was  discovered  to  contain  401  acres  ;  that  by  inden- 
tures of  lease  and  release,  in  1802,  Shard  the  younger  and 
Elmore  conveyed  the  premises  to  oue  Reaston,  and  that  a 
recovery  was  suffered  accordingly ;  but  that  the  heir  of  JE/- 
more,  who  was  tenant  to  the  pracipe  in  the  first  recovery, 
did  not  join  with  Shard  in  such  latter  recovery. 

Tlie  learned  Serjeant  therefore  submitted,  that  the  heir 
of  Elmore  should  have  joined  in  the  last  recovery,  when  it 
was  suffered. 

But,  per  Curiam. — This  appears  to  be  unnecessary.  It  is 
a  more  futile  objection  than  that  made  in  the  case  of  CoUyer 
V.  Mason  (a).  Sufficient  appeared  in  the  recovery  suffered 
in  1'774,  to  siiew  that  the  estate  had  been  conveyed  by  Shard 
to  Elmore  \ — it  was,  therefore,  unnecessary  for  his  heir  to 

(a)  Ante,  vol.  v.  Page  597. 
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join  in  that  suffered  in  1802.     Allhough  conveyancers  may        1821. 
deem  it  to  be  necessary^  still,  the  Court  will  not  interfere,  nor    m  vhrtatt 
will  they  listen  to  astute  objections  made  on  the  behalf  of    l^emandaiu. 
purchasers,  as  to  the  increasing  the  quantity  of  land  ; — it  is 
unnecessary  to  go  into  the  actual  modern  admeasurement,  if 
the  deed  to  lead  the  uses  contains  sufficient  terms  to  bhew 
that  it  was  intended  to  pass ;  neither  is  it  necessary  to  have 
the  exact  admeasurement  in  the  deed,  for  general  words  are 
sufficient.     The  amendment  in  this  case,  therefore,  is  un- 
necessary, although  the  admeasurement  may  exceed  the  quan- 
tity  of  land  comprised  in  the  deed. 

The  learned  Serjeant,  therefore,  took  nothing  by  his  mo- 
tion. 


Griffith  v.  Crockford.  tucs(i.iY 

June  So.      * 

This  was  an  action  of  replevin.    Avowry  for  rent  in  arrear.  where  an 
Plea  in  bar,  concluding  to  the  country.      The  issue  was  replevin  car- 
delivered  to  the  defendant,  who  returned  it  without  adding  f'®**  **^^^"  f''? 

.  '  ,  ^  wsac  to  trial 

the  similiter  to  the  conclusion  of  the  plea,  but  merely  in-  without  adding; 
serted  an  &c.  The  plaintiff's  attorney  afterwards  sent  it  ^q  the  plea  in 
back  to  the  defendant,  who  obtained  a  summons  to  amend  by  ^^^^  *^i*  Court 

'  ,        ,  ,  >et  aside  the 

adding  it,  which  was  refused,    unless  he  would  accede  to  verdict  for 
certain  terms.     These,  however,  the  defendant  refused   to  bnt  without* 
comply  with,  and  carried  down  the  issue,  without  adding  it,  *^^*^' 
although  it  was  done  in  making  up  the  record  ;  and  the  Jury 
found  a  verdict  for  him. 

Mr.  Serjt.  Peake,  in  the  last  Term,  obtained  a  rule 
fiisi,  that  this  verdict  might  be  set  aside  for  irregularity, 
with  costs,  on  the  ground  that  the  defendant  should  have 
amended  the  issue,  and  not  carried  it  down  to  trial  in  an 

D  2 


62  CASES  IN  TRINITT  TERM, 

1821.  informal  and  incomplete  state;  and  that  the  summons  to 
amend  was  not  taken  out  a  week  before  the  cause  was  to  be 
tried« 


<}rifpith 
r. 

CaOCKFOHD. 


Mr.  Serjt.  Taddy  now  shewed  cause,  and  cited  the  case 
of  Sayer  v.  Pocock  (a),  where  the  record  was  amended  after 
verdict,  by  adding  the  words  '^  and  the  defendant  does  so  like- 
wise/' at  the  end  of  the  replication,  on  the  ground  that  the 
omission  was  the  act  of  the  clerk  of  the  papers ;  and  there 
Lord  Mansfield  said,  ''  one  is  ashamed  and  grieved  that  such 
objections  remain  ; — they  have  nothing  to  do  with  the  justice 
of  the  case,  but  only  serve  to  entangle,  without  being  of  the 
least  aid  in  preventing  irregularity/'  Here,  the  learned  Ser- 
jeant contended,  that  the  defendant  was  led  into  error  by  the 
plaintiff  himself. 

Mr.  Serjt.  Peake,  in  support  of  the  rule,  submitted,  that 
a  similiter  could  not  be  implied  in  the  &c.,  added  to  the 
conclusion  of  the  plea  in  bar ;  that  as  the  issue  had  been 
re-dclivered  by  the  plaintiflf  to  the  defendant,  he  should 
have  complied  with  the  terms  required  by  the  former,  and 
not  come  down  to  trial  with  it  in  an  imperfect  state. 

The  Court  made  the  rule  for  setting  aside  the  verdict 

Absolute,  but  without  costs  (&). 


(•)  Cowp.  407. (h)  See  1  Sir.  551.  641.      9  Wms.'s  Saond. 

319  (a).  Tidd's  Practice,  7th  edit.  931.  JVright  v.  Norton,  1  Stark. 
Bep.  400.  S.  C.  2  Cbit.  Kcp.  25,  where  a  record  was  allowed  to  be 
amended  in  a  penal  action,  after  verdict,  by  inserting  a  nmilUer^  althongU 
the  objectioo  wa«  taken  at  the  triaL 
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1821. 


Hallsb,  Demandant;  Woollet,  Tenant;  Palmer,       Ttiaraday, 

.-  Juoe  fQ, 

Vouchee. 

BIr.  Serjt.  Faughan  moved  that  this  recovery  might  be  Arecoverj 
amended  by  substituting  the  word   '*  advowson  *'  for  that,  ed  ^by  talMti.* 

of  **  rectory,"  on  an  affidavit  that  it  was  the  object  of  the  *"*'"»  *"  *^* 
•''  J  vowson  for  a 

parties  that  the  former  should  pass,  and  not  a  rectory.  rectory,  if  it 

appears  by  tlie 
deed  to  lead 

By  the  deed  to  make  a  tenant  to  the  pracipe,  the  premises  the  former  was 

were  described  as    the  manor  of  Carlton  Carlert.  in  the  •n^n***^*  ^^ 

paw. 

county  of  Leicester,  together  with  the  site  of  the  manor- 
house,  and  the  advowson,  presentation,  free  disposition,  and 
right  of  patronage  of  and  in  the  rectory  of  the  parish  church 
of  Carlton  Carlew. 

Fiat. 


Medley  v.  Smith.  Thursday, 

June  S8. 

This  was  an  action  of  replevin,  which  came  on  for  trial  if  a  verdict  be 
before  the  Lord  Chief  Baron  at  the  Spring  Assizes  at  Her/-  piSI,tiff*'Ji^ 

ford,  1820,  and  as  it  embraced  a  question  of  considerable  nominal  da- 
"^  .  .  mages,  snbject 

importance,  relative  to  the  proceedings  under  a  writ  of  ex-  to  tlie  opinion 

tent,  the  learned  Judge  directed  the  Jury  to  find  a  verdict  ^  special  case 

for  the  plaintiff,  with  nominal  damages,  subject  to  the  opi-  ^    bv^S^" 

nion  of  this  Court,  on  a  special  case  to  be  drawn  up  by  the  plaintiff;  if  he 

.  refuses  to  do 

plaintiff,  and  afterwards  settled  between  the  parties.  so,  the  case 

cannot  be  set 
down  for  argn- 

Mr.  Serjt.  Peake,  on  a  former  day  in  this  Term,  moved  "?*"S'  ?®rj^f" 

•^  .       '  ^  '  the  plaintiff  be 

that  the  case  might  be  set  down  for  argument,  on  an  affi-  compelled  to 

davit  which  stated,  that  the  plaintiff  and  his  attorney  had  bm  the  defen- 

refused  to  consent  to  draw  up  or  settle  the  case,  although  dant  may  ap- 

the  Lord  Chief  Baron  had  long  since  granted  his  summons  aside  the  T^r- 

for  that  purpose,  and  that  frequent  applications  had  been  t  new  trial, 
made  tp  the  plaintiff  by  the  defendant  so  to  do. 


Amitii. 
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1R21.  But  the  Court  observed,  that  they  could  not  direct  a  case 

^^^         to  be  set  down  for  argument;  for  instance,  if  the   parties 
r.  could  not  agree  as  to  facts,  and  that  the  defendant  s  proper 

remedy  was  to  apply  to  set  aside  the  verdict,  and  Mr.  Justice 
P^rA*  observed,  that  Lord  Kenyon^  more  than  tucnty  years 
since,  had  said,  that  the  Court  could  not  compel  a  party  to 
draw  up  a  special  case. 

The  learned  Serjeant  therefore  look  nothing  by  his  motion, 
but  now  moved  that  the  verdict  might  be  set  aside,  and  a 
new  trial  had,  which  the  Court  granted,  on  his  producing  an 
atfidavit  of  the  facts  as  above  stated. 


SatJinJny,  JDoE,  on  the  Demise  of  Sampson,  r.  Roe. 

•^""''^"-  (TtMPLEMAN,    Tenant.) 

In  proceeding  Mu.  Serjt.  Hullock,  in  the  last  Term,  obtained  a  rule,  call- 
in  ejectment       .  rti        ,  ,  •  i 
nnder  the  stilt,  mg  on  lem]tiemaif,  the  tenant  m  possession,  to  shew  caubc, 

^.  1**^^6  CourV   ^'''y>  "P^"  '"^   being   admitted   defendant,  besides  entering 

ou  niakinfi;  a  jnto  the  common  consent  rule,  and  giving  the  common  un- 
rulc  absolute  .  >  &        o  •        ,       ,  . 

(nocausebeiuff  dertaking,  he  should  not  undertake,  in  case  a  verdict  should 

iA*Dant'8iiuder^'  P^*'*  fo*"  ^^*^  plaintiff,  to  give  the  plaintiff  judgment,  to  be 
iii^"*fl  ***tff^*  entered  up  agamst  the  real  defendant  of  the  Term  next  pre- 
judgment, to  ceding  the  time  of  trial;  and  also  why  he  should  not  enter 
be  enter«-d  up   .  .      i  •        ir         i  rt»   • 

against  the       into  a  recognizance,  by  hunself,  and   two  suihcient  sureties, 

and  to  «nter'  ^"  ^  reasonable  sum,  conditioned   to  pay  the  costs  and  da- 

into  a  recog-  niages  which  should  be  recovered  by  the  plaintiff  in  the 
niiance  in  a  .  . 

reatonabU  action.     He  founded  his  motion  on  the  first  section  of  the 

tloncd  to  pay  statute    1    Geo.  4.  c.   87,  '*  An  act  for  enabling  landlords 

thc^  co»u  and  j^Q^e  speedily  to  recover  possession   of  lands  and  tenements 

should  be  re-  unlawfully  held  over  by  tenants."     He  produced  an  affidavit 

rovcrcd  by  the 
pUtntiff  in  the    • 

action; — ordered  tlie  tenant  to  appear  in  the  next  succecdiojc;  Term,  to  find  sneh 
bail  as  were  specified  in  the  funner  rule,  and  on  no  cause  being  shewn  to  that 
order,  they  directed  tlie  rule  for  entering  up  judgment  for  the  plaintiff  to  b« 
made  absolute.  The  Court  can  only  give  a  reasonable  sum  for  the  costs  of  the 
action,  and  not  for  the  mesne  piofib ;  the  amount  of  which  must  be  ascertained 
by  the  prothouotaiy. 
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as  required  by  that  statute,  stating  the  service  of  the  declaim-        lB2t. 
tion  in  ejectment,  at  the  foot  of  which,  in  addition  to  the         p^^ 
ordinary  notice,  was  another  addressed  to  the   tenant,  re-         ^- 
quiring  him  to  appear  on  the  first  day  of  the  next  Easter 
Term  (being  the  Term  immediately  succeeding  the  notice), 
in  this  Court,  there  to  be  made  defendant,  and  if  ordered  by 
the  Court  to  find  such  bail,  and  for  such  other  purposes  as    - 
were  mentioned  and  provided  for  by  the  above  statute ;  and 
which  was  signed  by  the  attorney  for  the  landlord,  (the  lessor 
of  the  plaintiff).    It  was  also  sworn,  that  the  tenant  was  in 
possession  under  an  agreement  from  year  to  year,  determin- 
able by  the  landlord  on  his  giving  six  months'  notice  to  quit. 
That  such  notice  had  been  duly  given,  and  that  a  notice  had 
also  been  served  on  the  tenant  by  the  landlord's  attorney, 
demanding  the  possession  of  the  premises  to  be  delivered  up 
to  such  landlord. 

On  no  cause  being  shewn,  the  learned  Serjeant,  on  a  sub- 
sequent day  in  the  last  Term,  moved  to  make  the  above  rule 
absolute,  on  affidavit  of  service  of  the  rule  on  the  tenant,  which 
tlic  Court  directed  to  be  done  in  the  whole,  and  ordered 
that  Templeman  should  peremptorily,  on  the  fifth  day  of  this 
Term,  give  such  undertakings  and  find  such  bail,  with  such 
conditions  and  in  such  manner  as  were  specified  in  the  above 
rule  in  that  behalf ;  and  they  further  ordered  that  the  tenant, 
on  notice  of  this  rule,  should  shew  cause  on  the  sixth  day  of 
this  Term  why,  in  case  he  should  neglect  or  refuse  to  give 
such  undertakings  and  to  find  such  bail  as  above  specified,  an 
absolute  rule  should  not  be  made,  for  entering  up  judgment 
for  the  plaintiff  pursuant  to  the  statute. 

The  Court  observed,  that  they  were  only  empowered  to-  , 
give  a  reasonable  sum    for    the  costs    of  the  action,    and 
not  for   the  mesne  profits,  and  that  what  was  to  be  consi- 
dered  a  reasonable   sum  mu^t    be  ascertained  by  the  Pro- 
thonotary. 


1821.  me  leumed  Seijcwit  on  Ibis  day,  on  an  affidavit  of  the 

^T^^        service  of  tb^  order,  and  on  no  cause  being  sbewn,  tbe  rule 
r.  for  entering  up  judgment  for  the  plaintiff  was  m%de 

Absolute  (a). 

(a)  In  Om,  d.  Phiaips  v.  Ro$,    5  Bam.  Se  Aid.  7d6.  S.  C.  1  Dow. 
&  Ryl.  433,  it  was  determined  that  a  tenancy,  by  virtne  of  a  demise 
in  writing,  of  apartments  for  a  period  of  ikree  tMnth$  certatn,  was  a  te* 
naney  '<  for  a  term"  witliin  the  meanlBa  of  the  statute  1  Geo.  4.  «.  87 ; 
that  on  a  mle  calling  npon  the  tenant  to  enter  into  a  recognizance  nnder 
that  statute,  it  was  unnecessary  to  specify  in  the  rule  niai  the  amount  of 
the  security  required,  as  the  Court  may  mould  the  rule  conformably  to 
itt  requisites,  on  cause  being  shewn.     But  in  Doe,  d.  Bra4ford  ▼.  Roe, 
5  Barn.  Sc  Aid.  770,  it  was  h^ld,  that  where  a  tenant  held  from  year  to 
y^ar,  but  without  a  lease  or  agreement  in  writhig,  it  was  not  a  caso 
within  the  statute.     So,  in  DoCf  d.  Cardigan  v.  Roe,  1  Dow.  it  Ryl. 
5-K),  it  was  determined,  that  the  statute  did  not  extend  to  the  case  of 
a  lessee  holding  over,  after  notice  to  quit  given  by  himself^  where  hit 
tenancy  had  not  expired  by  efflux  of  time.    With  respect  to  the  notice 
to  the  tenant  in  posnession  at  the  foot  of  the  declaration,  it  was  derided 
in  QwtdiUle,  d.  Duke  of  Norfolk  v.  NotUU,  5  iiam.  Sc  Aid.  849,  that  it 
need  not  be  in  the  name  of  the  pistintiif,  but  that  if  in  the  name  of  the 
lessor  of  the  plaintiff,  or  even  any  other  persou,  the  Court  would  per. 
mit  the  rule  for  judgment  against  the  casual  ejector  to  be  drawn  up :-« 
fl[hhongh  in  a  MS.  note  to  Doe,  d.  PhUUpt  v.  JRoe,  1  Dow»  Sc  Ryl«  495^ 
it  is  stated,  that  the  notice  must  be  signed  by  the  landlord  himself,  and 
not  by  Richard  Roe,  in  order  to  give  the  landlord  the  benefit  of  the 
sUtikte. 


Saturday,  SuMMERSETT  V.  Jarvis  and  Another. 

June  SO. 

A  person  who  1  HIS  was  an  action  of  Irover  for  certain  books  of  account 
horses  for  his  ^d  household  furniture.  Tbe  defendants  pleaded,  first.  Not 
thTildSs  Md  ®"''^^ ;— and  secondly,  that  the  plainliflF  had  brought  a  former 

bones,  does  not  action   of   trover  against    the  defiendants  in   the   Court  of 

tliereby  be-       ^.     ,     ^  .  . 

come  a  trader,  Aong  s  Bench,  in  which  thej  had  obtained  a   verdict,  and 

might  sen  such  ^^^  ^^  grievances  and  causes  of  action  in  this  suit  men- 
skins  at  a  pro- 
fit. Where  a  bankrupt  was  required  by  his  assignees  on  his  last  examination, 
to  deliver  to  then  his  books  of  account,  which  he  did :— Held^  that  he  roust 
be  deemed  to  have  delivered  them  on  compulsion;  and  it  being  afterwards 
found,  tiiat  he  was  not  a  trader,  and  that  the  commission  had  improperly  issued, 
that  he  might  siipoort  an  action  of  trover  against  such  assignees,  without  any 
j^revioas  dennnd  ol  the  books. 


IJf  THt  tKOlO  TSAR  OP  «BO.  IT,  ST 


Imtd,  wem  ihg  wie  InmI  not  other  or  difforetit  caiiset.  Tlw        mi. 
pkJnliff  added  a  wmUiier  Co  the  first  pka^  and  took  iaroe  _ 
antbeaecowl. 

At  dM  triai  of  the  caoie  before  Loid  Chief  Jastice 
DaUat,  at  GuUdkmU,  at  the  Sittiiigs  after  the  kit  HiloFy 
Ttnm,  k  appeared  that  the  pbuntiff  was  a  ftniier  residing  ia 
KaU ;  that  a  coBMuission  of  baidapopt  was  issaed  against 
him  OD  the  let  Monk,  1817»  imder  which  he  was  dechied 
a  bankrupt  «n  the  IStb,  and  that  the  defcndants  were  ohosen 
his  iSttgnees ;  thai  the  pbintiff  commenoed  an  action  against 
them  in  die  Conrt  of  King's  Bench,  for  the  purpose  of 
liTiiig  4he  wdiditf  of  the  eommissioDi  which  came  on  for  trial 
hcfere  I^ord  EOeniorongb,  at  Maidtione,  at  the  Sommer 
Assises^  WIJ-,  when  the  Jury  found  a  verdict  for  the  defend* 
ants;  that'die  plaintiff  afkerwards  obtained  a  new  trial, on  the 
ground  of  his  Lordship's  not  having  admitted  evidence  which 
was  offered  for  him  ;  and  that  the  cause  was  tried  a  second 
tiase  nC  MmAficinei  at  the  Snnnner  Assiies,  1^18,  before 
Mr.  Justice  Jtbboit,  when  -the  Jury  again  foand  a  Terdict  for 
iie  defendants. 

The  trading  attempted  to  be  established  in  all  the  actions, 
was  the  buying  of  dead  and  unsenriceable  hones  by  the 
plaintiff,  and  bis  selling  die  skins,  bones,  and  some  of  the 
flesh.  At  the  present  trial,  it  was  proved  for  the  plaintiff, 
that  he  purchased  horses  for  the  sustenance  of  his  hounds,  of 
which  he  kept  eight  or  ten  couple,  and  that  his  saddler  took 
the  skins  to  work  into  harness  for  his  teams ;  that  in  Marchp 
1816,  the  plaintiff  bad  given  notice  to  the  person  of  whom 
he  principally  purchased  horses,  that  he  would  not  have  any 
more,  as  he  Was  about  to  part  with  his*  dogs.  It  was  also 
proved,  that  at  the  last  examination  of  the  plaintiff,  before 
the  Goinmi^iofiers  at  Guiidhall,  the  defendant  Jams,  as 
one  of  his  assignees,  demanded  his  books  of  account  to  be 
delivered  to  htm  and  the  other  defendant,  as  such  assignees; 
on  which  ihe  plaintiff  sent  for  and  delivered  them  to  Jor- 
Itr,  ahhoogh.he  had  previously  refused  to  do  so;  but  the 
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1821.        plaiDtiff  did  not  prove  that  he  Iiad  made  any  demand  of  them 
^     ^^^^         from  the  defendants,  before  the  commencement  of  tliis  ac- 

3lJMMBR»ETT  . 

V.  tion.     For  the  defendants,  it  was  proved,  that  the  bides  and 

bones  of  the  horses  were  sold,  and  that  the  plaintiff  had 
said^  that  '^  his  object  in  buying  them  was  for  the  resale  of 
the.  hides,  and  that  if  be  could  get  a  good  price  for  them,  he 
should  make  a  good  thing  of  it."  His  Lordship  left  it  to 
the  Jury  to  say,  first,  whether  the  plaintiff  ever  was  a  tra-. 
der,  and  whether  he  bought  and  sold  these  horses  with  a 
view  to  profit ;  secondly,  whether  he  committed  an  act  of 
bankruptcy  while  he  was  a  trader;  and  thirdly,  whether  he 
had  left  off  trading  when  the  petitioning  creditor's  debt  was 
incurred,  which  was  \vk  September,  1816.  The  Jury  found 
a  verdict  for  the  plaintiff,  but  liberty  was  given  the  defend- 
ants, to  moye  to  set  it  aside,  in  case  the  Court  should  be  of 
opinion  that  he  was  not  entitled  to  recover. 

Mr,  Serjt.  Taddy,  in  the  last  Term,  had  accordingly  ob- 
tained a  rule  nisi,  that  this  verdict  might  be  set  aside  and  a 
nonsuit  entered  ; — or  that  a  new  trial  might  be  granted,  on 
the  ground  that  the  verdict  was  against  evidence. 

In  support  of  the  nonsuit,  he  submitted,  first^  that  the  se- 
cond plea  of  the  defendants,  operated  as  an  estoppel  to  this 
action,  and  that  although  different  articles  were  stated  to 
haye  been  taken  by  them  in  the  plaintiff's  previous. decla- 
rations, to  those  detained  in  tlie  present,  yet,  that  the  griev- 
ances were  the  $anie  in  both,  as  well  as  the  causes  of  ac- 
tion. The  issuing  of  the  commission  was  the  actual  cause, 
which  was  confirmed   by  the  two  fordier  verdicts  obtained 

for  the  defendants.      1  he    authority  given    by  the  Com- 

» 

missioners  to  the  assignees,  continued  from  the  time  of 
issuing  the  commission  until  it  was  superseded ;  and  the 
defendants  acted  as  such  at  the  time  the  books  were  de- 
manded, and  there  was  no  fresh  taking  by  them,  but  it  must 
be  considered  as  one  continuing  act.  Sccondl^^,  that  as  the 
commission  was  not  superseded  at  the  time  the  books  were 
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demanded^  and  the  plaiotiflF  having  delivered  them  to  the  1821. 
defendants  as  assignees^  they  had  a  legal  right  to  retain  them 
in  their  character  as  such,  and  as  the  plaintiff  did  not  dispute 
that  authority  when  they  were  delivered,  it  was  not  a  deli-  ''^*v"« 
very  by  compulsion,  and  as  he  had  not  demanded  them 
before  the  commencement  of  this  action,  there  was  not  suf- 
ficient proof  of  a  conversion  by  the  defendants.  Thirdly, 
that  the  verdict  ^as  at  all  events  against  evidence,  the  weight 
of  which  was  most  clearly  in  favour  of  the  defendants  ;  for 
his  Lordship  left  it  to  the  Jury  to  say,  whether,  taking  all  the 
circumstances  together,  it  was  not  a  wholesale  dealing  by 
the  plaintiff;  and  he  observed,  that  though  the  flesh  of  the 
horses  might  be  given  away,  still  none  of  the  hides  were  ; 
and  that  the  plaintiff's  saying  that  **  it  was  a  very  good 
thing,"  was  a  strong  circumstance  to  shew  that  he  bought 
and  sold  with  a  view  to  profit. 

[Lord  Chief  Justice  Dallas  observed,  that  it  appeared 
at  the  trial,  that  the  articles  for  which  this  action  was  brought 
were  not  the  same  as  those  which  were  sought  to  be  reco- 
vered in  the  two  former,  and  that  the  books  in  question  formed 
no  subject  of  those  actions,  and  that  it  had  been  referred  to 
the  associate  to  ascertain  what  goods  were  included  in  this 
declaration,  which  were  not  in  the  former,  and  whether  any 
had  been  taken,  since  those  actions  were  brought.] 

Tlie  Court  therefore  granted  the  rule  on  the  second  and 
third  points  only. 

Mr.  Serjt.  Lens  and  Mr.  Serjt.  Vaughan  now  shewed 
cause.  As  the  defendants  represented  the  plaintiff  as  his  as- 
signees, they  must  establish  an  entire  right  in  themselves  as 
such,  and  must  therefore  shew  not  only  that  he  was  a  trader, 
but  that  he  had  become  a  bankrupt.  The  moment  the  Jury 
found  that  the  dealings  by  the  plaintiff  did  not  constitute  a 
trading,  the  authority  of  the  defendants  altogether  ceased;  and ' 
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1B21.       as  he  was  not  liable  to  the  bankrupt  laws^  they  had  no  right 
8  MMJKR  Wt  ^^^^^  ^  demand  or  withhold  his  books  of  account    The 
V.         evidence  given  at  the  trial  was  amply  suffident  to  warrant  the 
verdict  of  the  Jury^  for  it  is  quite  clear  that  if  a  man  buy 
any  thing  for  bis  own  use,  and  happens  to  have  more  than  he 
wants,  and  sdls  the  surplus,  that  will  not  make  him  a  tra- 
der (a).    At  all  events,  it  appeared  that  the  plaintiff  discon- 
tinued purchasing  horses  in  JlfarcAi  1816,  and  consequently, 
he  was  not  a  trader  when  the  petitioning  creditor's  debt  ac- 
crued.    As  the  defendant  Jarvis  demanded  the  books,  as 
being  clothed  with  the  authority  of  an  assignee,  it  must  be 
deemed  a  delivery  on  compulsion,  and  more  particularly  so, 
as  the  plaintiff  had  at  first  withheld  them,  but  was  reluct^ 
antly  obliged  to  give  them  up  on  his  last  examination.    This, 
therefore,  was  a  tortious  taking  by  the  defendants,  and  it  was 
not  necessary  for  the  plaintiff  to  prove  a  demand  and  refusal, 
before  the  commencement  of  this  action ;  for  such  demand 
can  only  be  necessary  in  a  case  of  a  doubtful  nature.    As, 
therefore,  the  defendants  had  no  legal  authority  to  demand 
the  books,  there  being  no  foundation  for  the  commission 
issued  against  the  plaintiff,  they  became  possessed  of  them 
unlawfully,    and  held  them  adversely,  by  which  they   had 
been  clearly  guilty  of  a  conversion. 

Mr.  Serjt.  Taddtf  and  Mr.  Serjt.  Peake,  in  support  of  the 
rule,  submitted,  that  it  was  a  general  rule  of  law,  that  where 
goods  are  delivered  by  one  person  to  another,  who  claims 
them  as  a  matter  of  right,  such  person  must  formally  demand 
them,  before  he  to  whom  they  are  delivered  can  be  said 
to  be  guilty  of  a  conversion.  Here,-  the  books  were  volun- 
tarily delivered  by  the  plaintiff  to  the  defendants,  as  his  as- 
signees. They  were  therefore  delivered  for  a  legal  purpose, 
and  more  particularly  so,  as  the  demand  was  made  before 
the  Commissioners  at  the  time  of  his  examination.     In  Nix- 

(a)  This  was  held  by  Lord  Elkuborwgh.  on  the  former  trial  of  this 
came. 
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in 


on  r»  Jenkhu  (a)f  it  was  hM,  that  where  aasigoees  briqg  itfk 
actbn  of  trover,  for  goods  coHusitely  soM  on  the  e^e  of 
btnkniptcy,  they  must  prove  a  demand  and  reiiisal  of  ikt 
goods,  to  maintain  such  action.     So,  here,  if  the  bankrupt 
wished  to  disaffirm  the  delivery,  he  should  have  givoB  liio 
defendants  notice  to  return  the  books,  as  at  the  thne  they 
were  delivered  to  them,  they  were  not  tort  feasors,  but  weird 
arased  with  the  audiority  of  the  law*    la  Brum  v«  Roe  (&),  it 
was  decided  by  the  Court,  that  if  goods  oraie  to  the  defends 
ant's  hands,  by  delivery^  6nding,  or  bailmenti  an  actual  deoiaad 
and  refusal  ought  to  be  proved.    Here,  the  books  came  to 
the  defendants'  possession  by  debvery,  and  they  •demanded 
them  from  the  plahitiff  as «  matter  of  right,  as  they  stood 
in  the  character  of  his  assignees.    In  order  to  make  them 
guilty  of  a  conversion,  it  must  either  have   been  absolute^ 
or  the  plaintiff  should  have  given  pregnant  evidence  of  it. 
If  he  had  brought  an  action  of  trespass,  and  the  defendants 
had  pleaded  a  licence,  such  plea  would  have  been  supported 
by  the  evidence  given  at  the  trial;  for  when  the  books  were 
demanded  and  delivered,   he  did  not  object  to    the   comr 
mission  under  which  the  defendants  were  appointed  assignees. 
In  Jarreii  v.  Leonard  (c),  which  was  an  action  by  a  bank- 
rupt agninst  the  petitioning  creditor,  to  try  the  validity  of  the 
commission,  proof  Was  given,  that  the  bankrupt  and  peti- 
tioning creditor  attended  a  meeting  of  the  Commissioners, 
and  discussed  the  petitioning  creditor's  debt,  and  produced 
their  accounts,  and  that  the  bankrupt  objected  to  part  of  the 
petitioning  creditor's  acco«ints,  and  the  Commissioners  ticked 
off  such  items  in  it  as  they  allowed,  and  struck  a  balance ; 
it  was  determined  tq  be  evidence  to  be  left  to  the  Jury,  of  an 
implied  admission  by -the  bankrupt,  from  his  conduct  and 
demeanour  before  the  Commissioners,  that  such  a  balance 
was  due.    Here,  no  force  was  used  by  the  defendants,  and  aa 


18^1. 
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(«)  t  ken.  Blac.  135.1  (»)  1  Sid.  f64.   S.  C.  S  Sclw.  Ni.  Pii. 

Sd  edit  UU.  (c)  t  Manl.  6c  Selw.  265. 
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1821.        the  plaintiff  submitted  to  the  claim  made  by  them  as  assignees, 
^^^^^         he  cannot  maintain  this  action  unless  they  had  proceeded  to  a 

SCMMERSETT 

V.  sale,  or  there  had  been  a  demand  and  refusal  of  the  books 

before  its  commencement.  At  all  events,  the  defendants  are 
entitled  to  a  new  trial  on  the  merits,  as  two  Juries  have  pre- 
viously decided  that  the  plaintiff  was  a  trader,  and  as  he 
himself  had  confessed  that  he  had  sold  hides  for  profit* 
On  the  former  trial.  Lord  Ellenborough  asked  what  was  the 
plaintiff's  inducement  to  buy  ?  Was  it  not  a  double  one  ? 
So  far  as  the  horses  were  to  be  eaten  by  his  dogs,  he  was  not 
a  trader,  but  as  far  as  he  intended  to  sell  the  skins  in  a  course 
of  years,  must  it  not  be  inferred  that  he  bought  and  sold 
for  profit  ?  It  is  quite  immaterial  what  that  profit  may  be,  if 
it  was  the  object  of  the  party  to  obtain  it  by  buying  and 
selling. 

Lord  Chief  Justice  Dallas. — A' wrongful  taking  is  of 
itself  a  conversion,  and  therefore  no  actual  demand  need 
in  such  a  case  be  proved.  The  only  question  then  is,  whether 
in  this  case  there  was  a  wrongful  taking  ?  That  will  depend 
on  the  circumstances  as  proved  at  the  trial.  The  books 
were  demanded  by  one  of  the  defendants,  under  the  impres- 
sion that  the  commission  which  had  issued  against  the  plaintiff 
was  valid  at  the  time  of  the  demand.  That  depended  on  whe- 
ther the  plaintiff  was  a  trader  or  not,  and  it  is  quite  clear,  that 
under  the  facts  "given  in  evidence  at  the  trial  before  me,  there 
\ras  no  trading  within  the  meaning  of  the  baukrupt  laws ; 
even  if  there  had  been,  it  ceased  before  the  existence  of  the 
petitioning  creditor's  debt,  and  consequently,  there  was  no 
valid  commission  ever  issued  against  the  plaintiff.  If  he  Jiad 
assented  in  the  first  instance  to  deliver  the  books,  a  demand 
and  refusal  might  have  been  necessary  as  evidence  of  a  con- 
version previous  to  the  commencement  of  the  action ;  but 
can  it  be  said  that  these  books  were  ever  delivered  over 
willingly  to  the  defendants  i  The  plaintiff  even  at  his  last  exa- 
mination contended,  as  he  had  uniformly  done  before,  that  be 
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was  not' a  trader/ and   attempted  to  resist  the  commisNon.        1821. 
He  was  a  farmer,  and  as  such  excepted  from  the  operation  ^    ^'"''^ 

■^  "^  SUMMERSCTT 

of  the  bankrupt  laws.     It  appeared  that  the  horses  were  not  r. 

purchased  by  him  for  profit^  as  he  gave  the  flesh  to  his  dogs, 
and  gave  away  what  he  did  not  want  to  other  persons ;  and 
ahhough  he  occasionally  sold  their  skins  and  bones^  stilly  it 
did  not  appear  that  he  did  so  for  tlie  purpose  of  gaining  a 
pro&t  thereby.  Although  he  resisted  the  commission^  the 
defendants,  as  assignees  under  it,  insisted  upon  the  delivery 
of  the  books,  and  notwithstanding  the  plaintiff  refused  at  first, 
he  afterwards  acquiesced,  believing  that  he  might  have  been 
committed  if  he  did  not  do  so.  It  appears  to  me,  therefore, 
that  the  taking  in  question  was  unlawful,  and  consequently 
that  this  rule  must  be  dbcharged. 

Mr.  Justice  Park. — 1  am  clearly  of  the  same  opinion.*^- 
It  would  be  too  much  to  say  that  a  person  who  buys  dead 
horses  for  the  purpose  of  providing  food  for  his  dogs,  should 
thereby  become  a  trader,  and  subject  to  the  operation  of  the 
bankrupt  laws,  although  he  might  sell  their  skins  for  a  profit. 
At  all  events,  it  appeared  that  the  plaintiff  had  ceased  to 
be  a  trader  before  the  petitioning  creditor's  debt  arose.  If 
the  defendants  had  a  right,-  as  assignees,  to  demand  and 
retain  the  books  in  question,  a  demand  and  refusal  might 
have  been  necessary  before  the  commencement  of  the  action; 
but  the  main  question  is,  whether  under  the  circumstances, 
the  delivery  of  the  property  by  the  plaintiff  to  them  was  vo- 
luntary or  not  i  The  defendants  having  claimed,  as  assignees, 
must  be  considered  at  the  time  to  be  armed  with  an  authority 
as  such,  and  the  demabd  is  equivalent  to  one  made  under  the 
Commissioners  warrant.  The  books  were  clearly  given  up 
'  against  the  will  of  the  plaintiff,  and  the  Commissioners  might 
have  imprisoned  him  had' he  disputed  their  authority,  and 
refused*  the  delivery.  As,  therefore,  such  delivery  was 
compulsory,  the  defendants  \vere  thereby  guilty  of  a  conver- 
sion, and  the  plaintiff  is  consequently  enlilled  to  maintain  tlie 
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1B2U      present  action  without   hating  previously  demanded    the 
restoration  of  such  books. 

Mr.  Justice  BuRROiyoH. — ^Tbe  principal  question  ia^ 
whether  the  plaintiff  was  in  point  of  fact  a  bankrupt  or  not 
at  the  time  the  property  in  question  was  delivered  to  the  dtf** 
fendants?  For  what  purpose  did  they  take  tiia  books? 
They  claimed  diem  under  the  commission^  for  their  benefit^ 
as  well  as  that  of  the  etbw  creditors  of  the  plaintiff,  but 
they  cannot  now  insist  upon  the  assignment  of  any  of  the 
plaintiff's  property,  for  the  Jury  have  found  that  he  was  not 
a  trader,  nor  subject  to  the  bankrupt  laws  at  the  time  the 
comnussioB  issued*  If  therefore  the  conunission,  under 
which  the  defendants  acted,  was  not  well  founded,  the  plaia^ 
tiff's  property  was  wrongfully  taken,  and  the  defendants  were 
thereby  guilty  of  a  converaon^ 

Mr.  Justice  Richabdson.'-^I  had  at  first  aooEie  doubt 
whether,  undei  the  cirenmstances  attending  this  case,  there 
was  sufficient  evidence  of  a  conversion.  I  agree  with  mjr 
Brother  Toddy,  diat  if  the  plaintiff  had  delivered  his  Ifeeoks 
to  the  defendants  voluntarily  on  their  claiming  them  in  the 
character  of  assignees,  that  it  would  not  have  amounted  to 
a  conversion  by  them,  and  that  this  action  could  not  be 
maintained  without  a  previous  demand  of  restoration  by  die 
]daintiff ;  but  it  must  be  observed,  that  the  daim  was  made 
by  them  as  being  armed  with  the  authority  of  the  law.  Such 
daim  was  at  first  refused  by  the  plaintiff,  and  never  fully  ac^ 
quiesced  in  by  him ;  but  he  submitted  to  give  the  books  uj^ 
on  the  supposition  diat  the  defendants  were  clothed  with  legal 
authority.  In  point  of  fact,  however,  they  were  not,  and  aa 
they  have  obtained  possession  of  them  against  the  wM  of 
the  plaintiff,  I  concur  with  the  Court  in  thinking  that  thia 
of  itself  constitutes  a  conversion,  and  consequently  that  tbe 
verdict  found  for  the  plaintiff  ought  not  to  be  disturbed. 

Rule  discharged. 
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Jaly  2. 


Mr.  Serjt.  Vaughan  applied  for  a  rule^  calliug  on  the  de-  In  order  to 

feodant  to  shew  cause  why  the  plaintiff  should  not  be  dis-  pilllinUi^^ 

charged  out  of  custody^  in  execution  for  costs.     He  founded  ^|^°*^^^' 

his  motion  on  an  affidavit^  which  stated,  that  the  plaintiff  was  execation  for 

.  •  .  .  -mm-  m       COStS.     It    Blllft 

taken  in  execution  on  the  ISth  May,  1820^  on  a  capias  ad  appear  that 

soHsfaciendum,  for  the  costs  of  iin  action  for  false  imprison-  ^^^^  ^^  ^^ 

iHent,  brought    by  him   against   the    defendant  (a),  and  in  ^^*  account;  x 

Which  the  hitter  had   obtained  judgment;  that  the  costs  of  fore,  a  plain-^ 

such    action  amounted  to  155/.,  for  which  the  plaintiff  was  ecntion  for 

taken  in  execution,  and  which  sum  had  been  since  paid  to  f  ^***  arising 

'       ^        ^  *^  to  a  magtstrate 

the  defendant  by  the  direction  of  the  Lords  of  the  Treasury,     from  a  verdict 

In  an  action 

for  false  lm« 

The    learned  Serjeant  therefore  submitted,   that  as  the  Jn  ^"avU, 

tbsts  had  been  satisfied  to  the  defendant,  the  plaintiff  was  >fAting  that 

.  ,         tbey  had  been 

^titled  to  his  discharge,   or  odierwise  he   might  he  im-  paid  to  the 
pritoned  for  life.  xJlwn^,*^* 

was  held  in" 
safficient* 
But  the  Court  held,  that  there  was  no  colour  for  the  ap- 
plication—that the  plaintiff  was  no  party  as  between  the 
defendant  and  the  Treasury,  nor  was  he  any-wise  connected 
with  them ;  neither  did  it  appear  that  the  costs  had  been 
pidd  on  his  account.  That  it  would  have  been  quite  a 
different  case  if  they  had  been  paid  for  him  by  a  friend, 
but  that  the  affidavit  was  insufficient,  as  it  merely  stated 
that  they  had  been  paid  to  the  defendant  by  the  order  of  the 
Treasury. 


Rule  refused. 


(«)  See  ante,  voU  It*  page  193- 
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Tuesday,  WaTSON  V.  PiLLINO. 

July  3. 

Where  a  de-  Mr.  Serjt.  HuUocky  on  a  former  day  in  this  Term,  had  ol>- 
dMcribeTTn     ^^'^^d  a  rule  nisi^  that    the  notice    of  declaration,  and  the 

process  gene-    declaration  filed  by  the  plaintiff  against  the  defendant  in  this 
rally,  he  may  -^  "^  ^       .  •  u    u 

be  declared     cause,  and  all  the  subsequent  proceedmgs  thereon,  might  be 

nSiistrator ;*      set  aside  for  irregularity,  with  costs,  on  the  ground  that  the 

Se  wnt^  being  pl^^'^^'ff  ^^^  sued  out  common  process  against  the  defendant 

merely  to         generally,    and  given    notice  of    declaration,   and   declared 
bring  hlip  into  ,         ,  .  .     .   •  ^      rrt.  7  t*     -n         •      /  v     •    • 

Court.  against  mm  as  administrator.    In   lidas  JrracUce  {fl),  it  is 

said,  that  upon  common  process,  the  plaintiff  may  declare 
qui  tarn,  or  as  executor  or  administrator,  but  that  this  rule 
will  not  hold  ^  converso;^  as  where  a  writ  was  sued  out  by  the 
plaintiffs,  as  executors,  and  they  declared  in  their  own  right, 
it  was  deemed  a  sufficient  variance  for  discharging  the  de- 
fendant out  of  custody,  on  filing  common  bail.  Douglas  v. 
Irlam  (Jb),  That,  however,  does  not  apply  to  the  case  of  a 
defendant;  if  it  did,  and  the  proceedings  in  question  are 
held  to  be  regular,  the  plaintiff  might  declare  for  a  new 
cause  of  action,  for  the  situation  of  the  defendant  is  alto- 
gether altered  by  proceeding  against  him  in  his  representa- 
tive character.  At  all  events,  the  plaintiff  having  declared 
in  chief,  the  declaration  should  have  been  in  conformity  to 
the  writ ;  and  as  it  is  not  so,  it  is  a  variance.  Besides,  it  is 
highly  inconvenient  to  sue  a  defendant  generally,  and  declare 
against  hini  as  executor  or  administrator,  as  he  might  know 
that  he  was  not  personally  liable ;  and  if  he  was  aware  that 
the  plaintiff  had  sued  him  in  his  representative  character 
only,  he  might  have  prevented  further  proceedings  and  costs, 
by  settling  the  action,  but  he  could  not  learn  that  he  was 
proceeded  against  in  such  character,  until  he  was  served  with 
the  notice  of  declaration. 

(a)  Vol.  1.  7th  edit.  458.  ip)  8  Term  Rep.  416. 
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Mr.  Serjt.  hens  now  shewed  cause. — ^There  is  no  weight       1821. 
whatever  in  the  objection  that  has   been  taken.      In  The 


Watsok 


PiLLINO. 


Weavei^s  Company  v.  Forrest  (a),  it  was  decided,  that  where  _  v. 
pl^ocess  is  sued  out  generally,  the  plaintiff  may  declare  qtd 
tarn,  or  as  executor,  it  not  being  usual  to  insert  in  the  pro- 
cess on  what  account,  or  in  what  right,  the  party  sues ;  and 
that  principle  must  equally,  if  not  more  strongly ;  apply  to 
the  case  of  declaring  against  an  executor  or  administrator, 
who  is  not  so  described  in  the  process.  The  object  of  the 
process  is  merely  to  bring  the  defendant  into  Court ;  for  in 
Foster  t.  Bonner  (6),  it  is  said,  that  where  a  defendant  is 
brought  into  Court  by  a  bill  of  Middlesex,  upon  a  supposed 
trespass,  in  order  to  give  the  Court  a  jurisdiction,  the  plain- 
tiff' may  declare  in  whatever  action,  or  charge  him  with  what- 
ever injury  he. thinks  proper ;  and  that  the  suing  out  a  latitat 
is  not  considered  as  the  commencement  of  the  suit,  but  a 
process  only  to  bring  the  party  into  Court ;  and  the  writ  of 
capias  in  this  Court  is  precisely  analogous  to  the  bill  of 
Middlesex  or  latitat  in  the  King's  Bench.  No  solid  dis- 
tinction can  be  taken  between  a  plaintiff  and  defendant,  and 
therefore  there  is  no  ground  for  this  application. 

Mr.  Serjt.  Hullock,  in  support  of  the  rule,  admitted, 
that  there  was  no  authority  in  favour  of  the  defendant's  ap- 
plication, and  that  although  it  was  usual  to  proceed  as  the 
plaintiff  had  done,  still,  that  such  a  practice  was  not  founded 
on  reason  or  principle.  In  Lloyd  v.  fVilliams  (c),  the  Court 
discharged  a  rule  to  stay  proceedings  for  irregularity,  because 
the  capias  did  not  express  that  the  plaintiff  sued  qtd  tarn, 
although  the  declaration  did ;  but  Mr.  Justice  Yates,  in 
Canning  v.  Davis,  there  cited,  is  said  to  have  drawn  this 
distinction:  ''Though  the  plaintiff  may  stile  himself  execu- 
tor, or  give  himself  any  other  superfluous  description  in  the 
process,  and  declare  otherwise,  yet  this  will  not  hurt ;  for 

(«)  «  Str.  Ig3».  (6)  Cowp»  455. (c)  %  Sir  Wm.  Blac.  7«f« 
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1821.        the  demand  is  still  the  same;  but  where  a  plaintiff  has  silled 
himself  qui  tam  in  the  latitat^  and  declared,  omitting  the 


V.  qui  tam,  the  very  nature  of  the  demand  is   altered ;   the 
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process  importing  a  demand  to  the  king  and  the  plaintiff, 
and  the  declaration  a  demand  to  the  plaintiff  only." 

If  a  defendant  may  be  sued  generally,  and  declared  against, 
as  executor  or  administrator^  he  will  not  be  safe  in  the 
payment  of  simple  contract  debts,  or  administering  assets,  in 
the  interval  between  the  suing  out  of  the  process  and  the  filing 
of  the  declaration ;  besides,  the  plaintiff  has  two  Terms  to 
declare,  and  in  this  Court  the  defendant  cannot  apply  foi 
a  bill  of  particulars  until  after  appearance.  As,  therefore, 
he  has  in  this  case  been  sued  in  his  personal  charactefj 
he  must  be  declared  against  in  the  same  right;  and  aU 
though  the  practice  may  be  otherwise,  it  is  productive  oC 
inconvenience  and  injustice. 

Lord  Chief  Justice  Dallas. — By  the  pracdce  of  thi» 
Court,  the  common  capias  requires  the  defendant  to  answer 
the  plaintiff  in  trespass,  and  if  the  argument  adduced  for 
the  defendant  be  just,  and  were  to  prevail,  a  plaintiff  cao 
only  declare  in  that  form  of  action ;  but  it  has  long  since 
been  decided,  that  he  may  declare  in  whatever  action  be 
thinks  proper.  No  authority  has  been  cited  in  favour  o( 
the  defendant's  application  ;  but  it  has  been  said,  that  there 
is  a  difference  to  be  made  between  the  case  of  a  plaintiff 
and  defendant,  but  there  appears  to  be  no  ground  for  such  a 
distinction,  either  in  practice  or  in  principle.  The  only  ob- 
ject of  the  process  is  to  compel  the  party  against  whom  it  is 
issued  to  appear ;  and  when  he  is  in  Court,  the  plaintiff  iki 
his  declaration  discloses  the  form  and  cause  of  action  for 
which  he  sues.  On  this  ground,  therefore,  it  appears  to  me 
that  there  is  no  foundation  for  the  present  application. 

Mr.  Justice  Burrough. — It  is  quite  clear  that  the  ob- 
ject of  the  process  is  merely  to  bring  the  defendant  into 
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Court,  and  if  we  were  to  adopt  the  argument  adduced  for 
the  defendant,  we  must  hold,  that  accordiug  to  the  present 
form  of  the  process,  a  plaintiff  can  only  declare  iu  an  action 
of  trespass. 
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Mr.  Justice  Richardson. — It  has  long  since  been  es- 
tablished, that  on  common  process,  the  plaintiff  may  declare 
as  an  executor  or  administrator ;  and  it  appears  to  me,  that 
tbb  principle  applies  more  strongly  to  the  case  of  a  de- 
fendant who  is  declared  against  in  his  representative  cha- 
racter. Although  it  maybe  inconvenient  to  him  to  be  at 
first  unacquainted  with  the  precise  nature  of  the  plaintiff's 
daim,  still  tlie  Court  ought  not  either  to  alter  or  extend  the 
practice  in  this  respect. 

Rule  discharged,  with  costs. 


IVatts,  Demandant;   Milne,  Tenant;  Pickford 

and  Wife,  Vouchees. 


JttlyS. 


•Mr.  Seijt.  Peake  moved  that  this  recovery  might  pass,  on  in  arecoYcry, 
jm  affidavit  which  stated,  that  the  vouchees  were  resident  in  voaclLea^re- 

Gnernsey ;  that  the  necessary  documents  for  taking  the  ac-  ^^^^^  ^  j^?!?*" 

9tyy  aod  toe 

knowledgment  had  been  sent  to  the   Commissioners  there,  acknowledg- 
and  that  they  had  returned  the  usual  affidavit,  stating,  that  taken  before 
sack    acknowledgment  had  been   taken,  but  that  tliey  had  J|)fn^®"^^J^ 

not  indorsed  their  names  on  the  dedimus,  although  they  had  who  neglected 

^      1     I    •       •  ■  /•  !_•  I    ^*^  indorse 

affixed  their  signatures  to  the  warrant  of  attorney,  wbicn  their  names  on 

appeared  to  have  been  duly  executed*  The^'court '"" 

vronld  not  per* 
But  the  Court  held,  that  it  was  absolutely  necessary  that  "^^ly^  ^' 

the  dedimus  should  have  been  signed  by  them :  and  ordered  \"t  ordered 

^  "^  the  documents 

the  documents  to  be  returned  to  Guernsey  for  that  purpose,  to  be  returned 

to  them  for 
such  indorse- 

The  learned  Serjeant  therefore  took  nothing  by  bis  motion.  "^'*'' 
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Toesday,  MaTTHEWS   V,    ROYLB. 

Jnly  3. 

"Where  a  per-  <M.R.  Seijt.  Vaughan  moved  for  an  attachment  against  a 
Ls'been  ad-"    Person  by  the  name  of  Parker ^  to  whom  the  plaintiff  had 

mitted  an  at-  been  recommended  to  bring  an  action  against  the  defendant. 

tomey  of  this  ,      •  ,  ,  t. 

Court,  had       on  three  several  bills  of  exchange  of  10/.  each.     He  stated, 

by  suing  out  ^^^  Parker  had  represented  himself  to  be  an  attorney  of  this 

^"o^w *  *  ^^^  Court,  and  required  2/.  in  advance,  which  had  been  paid  to 

grant  an  at-  him  by  the  plaintiff,  on  which  he  accordingly  sued  out  pro- 

against  him,  cess  on  the  bills  against  the  defendant ;  and  an  affidavit  was 

party^U)  ^ue  "°^  produced,  which    stated,  that  Parker  had  never  been 

for  the  penalty  admitted  an  attorney  of  this  Court, 
given  him  by 
tiie  statute 

J.  ji*   '  *     *       But,  per  Curiam. — We  cannot  interfere  in  this  summary 

way ;  a  specific  remedy  is^  pointed  out  by  £  Geo.  2.   c.  23. 

5.  24,  by  which  it  is  enacted,  that  if  any  person,  shall  in 

his  own  name,  or  in  the  name  of  any  other,  sue  out  any 

process,  or  commence,  prosecute,  or  defend  any  action   or 

proceeding,  in  any  of  the  courts  of  law,  as  an  attorney,  for 

or  in  expectation  gf  any  gain,  fee,  or  reward,  without  being 

admitted  and  enrolled ;  every  such  person,  for  every  such 

offence,  shall  forfeit  and  pay  50/.  to  the  use  of  the  person  who 

shall  prosecute  him  for  the  said  offence.     As,  therefore^  the 

plaintiff  may  sue  Parker  and  convict  him  of  the  penalty,  the 

Court  will  not  interfere  by  granting  an  attachment  against 

him. 

The  learned  Serjeant  therefore  took  nothing  by  his  motion. 
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Campion  v.  Benyon  and  Another.  Tuesday, 

July  5. 

This  was  an  action  on  the  case  for  the  infringement  of  a  Where  a  pa- 
patent  granted  to  the  plaintiff  on  the  13th  Aprilf  1813,  tained,  for  «*  A 
for  "  A  new  and  improved  method  of  making  and  manu-  p^edmethod 

facturine  double  canvass  and  sail-cloth  with  hemp  and  flai,  o^  making  and 

manafactonng 

or  either  of  them,  without  any  starch  whatever/'    The  de-  double  caoYass 
claration  contained  several  counts,  charging  the  defendants  with  hemp  and 
with  making  and  selling  divers  large  quantities  of  canvass  J^',^^*^"* 
and  sail-cloth,  in  imitation  of  the  plaintiff's,  and  using  his  whateTer," 
mvention  as  well  as  putting  it  in  practice,  and  counterfeit-  ficatton  de- 
ing  and  imitating  the  same,  in  whole  and  in  part.      The  ^"^n  ^  co^ 
defendants  pleaded  Not  Guilty.  ■"* '"  •"  i"- 

*^  ''  proved  textare 

or  mode  of 

At  the  trial  of  the  cause  before   Lord  Chief   Justice  threadf,  to^be 
Dallas,  at  Guildhall,  at  the  Sittings  after  the  last  Hilary  ^^^^^f  ^"^ 
Term,  the  plaintiff  gave  in  evidence  the  following  specifica-  unstarched 
tion  of  his  invention  :  viz. — ^'  I,  the  said  Robert  Campion,  being  proved 
do  hereby  describe  and  ascertain  the  nature  of  my  said  in-  ^^^'exclusion^ 
vention,  and  the  manner  in  which  the  same  is  to  be  per-  of  starch  had 

-  ,  ^  „  ,        .  ,    .  ,   been   before 

formed^  as  follows ;  that  is  to  say,  my  new  and  improved  adopted  :— 

method  of  making  and  inanufacturing  double  canvass  and  g;,^h  Ltent 

sail-cloth  with  hemp  and  flax,  or  either  of  them,  without  wa»  ▼o»<J;  »» 

.       .  .     .  bemg  taken 

any  starch  whatever,  consists  m  first  spinning  the  warp  yarn,  out  for  more 

either  by  hand  or  with  the  sort  of  machinery  generally  used  tentee  had  * 
for  such  purposes,  without  wet  or  dampness  of  any  kind  ^^^^^y  .*''*'* 

tr     r         f  r  J  covered. 

whatever;  afterwards  properly  cleansing  and  bleaching  the 
same  in  the  best  manner  ;  and  having  made  it  perfectly  dry 
from  that  process,  placing  and  working  it  on  a  machine 
similar  to  those  commonly  used  in  cotton  manufactories, 
round  the  upper  bobbins  of  which  machine  the  same  is 
roiled  in  single  threads,  so  as  that  when  the  said  machine  is 
put  in  motion  in  the  usual  manner,  the  effect  thereof  is  to 
untwist  those  threads,  and  take  out  of  them  all  the  twist 
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%  1821*  tbat  was  made  thereiu  by  the  operation  of  spinnings  and  to 
/>*^C^  «  twist  or  interweave  two  of  them  into  one  thready  or  to  half 
V,  the  number  of  bobbins  in  the  lower  part  of  the  said  ma- 

chine, the  reverse  or  contrary  way  to  that  in  which  the  single 
threads  or  warp  had  been  before  twisted :  by  this  procets. 
the  yarn  is  not  so  hard  twisted  as  at  first,  and  in  the  operation 
of  thus  reversing  the  twist,    the  fibres  of  the  flax  are   so 
closely  united,  and  are   laid  or  arranged    so  perfectly  level 
and  even  in  every  respect,  as  to  render  the  warp  yarn  or 
threads  much  stronger  than  any  double  threads  are  by  th^ 
usual    mode   of  manufacture  with    starched    chains.     The 
double  threads,   or  warp  yarn,   being    thus    prepared  and 
iwisted  together  into  one  chain  or  warp,  the  same  is  thereby 
preserved  from  injury  whilst  passing  through  the  slay-ws^lk,  in 
the  subsequent  operation  of  weaving ;  and  thus,  the  necessity 
of  using  any  starch,  or  substitute  for  starch  whatever,  which, 
in  the  ordinary  mode  of  manufacture,  is  used  only  for  the 
purpose  of  uniting  the  two  threads  or  warp,  and  maling 
them  smooth,  so  as  to  pass  througli  the  slay-walk  with  faci* 
lity    and  without  injury,    is    altogether  i  superseded.    ,  .I'be 
canvass  thus  manufactured  is  much  more  pliant  than  what  i» 
made  with  starch,  or  in  any  other  manner,  and  is  stronger, 
not  only  because  its  being  so  very  regular  and  even,  necessa- 
rily makes  the  stress  equal    in  every  part,  but  because,  in 
consequence  of  there  being  no  starch  used  in  the  manufac- 
ture, the  weight  of  that  material,  which  is  considerable  in 
every  web  or  piece,  must  be  supplied  by  an  additional  quan- 
tity  of  warp  and  woof,  and  being  soft  and  pliant,  it  will 
thicken  when  used,  and  become  of  a  closer  texture,  without 
breaking  or  running  up,  or  being  liable  to  mildew  or  turn 
black.     Where  hemp  is  used  in  the  manufacture,  I  hackle 
the  same  with  soft  soap,  and  a  very  small  proportion  of  oil, 
in  preference  to  the  entire  use  of  oil,  as  generally  practised ; 
for  this  preparation  lays  the  fibres  as  even  as  oil  does,  and  at 
the  same  time  coi^teracts  the  viscous  qualities  of  tlic  hemp, 
and,  with  a  proper  quantity  ^f  pearl  or  pot-ash,  assists  iu 


IN    THB    SECOND    TEAR    OF    OBO.    IV.  73 

Uciiching  the  jani,  and  obtaining  a  good  colour  in  that  pro-  1621. 
ce«3.  The  advanti^es  of  my  inventioD,  of  course  extend  to  CAjfpT' 
canvass  made  of  unbleached  yam ;  and  the  only  difference  «• 

in  the  manufacture  thereof,  is  the  process  of  bleaching  being 
then  dispensed  with."  > 

On  the  part  of  the  plaintiff  it  was  proved^  that  the  old 
plan  of  manufacturing  double  canvass  and  sail-cloth,  was  by 
spinning  yam,  and  putting  two  threads  together,  uniting 
them  by  starch,  then  drying  them,  and  weaving  them  iu  the 
common  way ;  and  that  the  principal  inconvenience  com* 
plained  of  was  damp  and  mildew^  as  the  starch  corroded 
and  spoilt  the  thread ;  that  the  object  of  the  present  patent 
was  to  bring  the  yarn  as  close  together  without  starch  as 
m'ub  it ;  and  that  the  plaintiff's  process  had  that  effect,  and 
differed  from  that  of  the  defendants  by  reversing  the  twist, 
which  was  entirely  a  new  invention,  and  rendered  the  can- 
vass much  better  and  more  durable  than  it  was  by  the  former 
method. 

The  defendants  gave  in  evidence  a  patent  obtained  by  Mr* 
Dempsier  on  the  30th  August,  1803,  for  ''  The  invention  of 
certain  improvements  in  the  manufacture  of  canvass  or  strong 
cloths  of  vegetable  materials,  for  sails,  tents,  packages,  and 
other  useful  purposes ;"  the  specification  of  which  was  as 
follows,  riz.^— "I,  Caihcart  Dempster,  do  hereby  declare, 
that  the  nature  of  my  said  invention,  and  the  manner  in 
which  the  same  is  to  be  performed,  are  described  as  fol- 
lows;  that  is  to  say,  instead  of  using  single  yarns  not  twisted, 
but  glued  together  with  starch,  or  other  mucilage,  in  order 
to  form  the  warp  of  the  canvass,  as  is  now  conmioiily  done, 
to  the  great  injury  of  the  article,  by  rendering  it  liable  to 
spontaneous  destruction  by  mildew,  I  use  twine,  composed 
of  two  or  more  yarns  of  prime  materials,  of  equal  size  and 
strength,  both  for  the  warp  and  woof,  and  I  am  by  that 
-  means  enabled  to  weave,  and  I  do  weave  my  canvass  with- 
out starch,  or  any  other  mucilage  whatever,  and  do  thereby 
produce  au  article  nearly  twice  a9  strong  ^s  pommon  canvay^ 
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1821.       of  the  same  weight  and  fineness,  and  with  the  advantage  that 

_  ^^'^^        its  threads  have  an  equal  bearinsr  on  one  another  in  all  di- 
Campion  ^  ^  ^  ^ 

V.  rections ;  not  liable  like  the  common  canvass,  to  split  longi- 

tudinally,  being  much  stronger  in  the  cross  direction,  not 
capable  of  rot  or  mildew,  from  the  presence  of  mucilage, 
and  extremely  durable,  because  it  is  subject  to  no  irregular 
action  of  sharp  cutting  threads  on  its  woof,  but  is  only  ex* 
posed  to  the  fair,  slow,  and  gradual  wear  of  its  well  com- 
bined and  duly  proportioned  component  parts,  which  main- 
tain their  relative  strength  to  the  last." 

Witnesses  were  then  called  to  prove  that  double  canvass 
and  sail-cloth  had  been  continually  made  witliout  starch  since 
Dempstet^s  patent  was  taken  out ;  that  the  plaintiff's  was  not 
a  new  mode  of  twisting  the  threads,  but  that  there  was  in 
fact  no  other  method ;  that  the  reversing  the  original  twist 
was  not  new,  as  it  had  been  before  universally  adopted  and 
known  in  the  earliest  times,  as  on  the  examination  of  a 
wrapper  enclosing  an  Egyptian  mummy,  the  thread  of  which 
it  was  composed,  was  twisted  in  the  same  manner,  and  that 
80  far  from  the  plaintiff's  process  differing  from  that  pursued 
by  the  defendants,  they  were  identically  one  and  the  same ; 
and  that  if  the  twist  was  not  reversed,  it  would  not  work 
at  all. 

His  Lordship  left  it  to  the  Jury  to  say,  first,  whether  the 
plaintiff's  patent  was  an  original  discovery  for  making  double 
canvass  and  sail-cloth  without  starch ;  and  secondly,  whe- 
ther it  was  a  new  or  improved  method  of  doing  that  which 
had  been  discovered  before ;  and  they  found,  first,  that  the 
invention  was  not  new,  but  that  it  was  an  improved  method 
of  making  those  articles,  and  accordingly  found  a  verdict  for 
the  plaintiff. 

Mr.  Serjt.  Lens^  in  the  last  Term,  had  obtained  a  rule  msi, 
that  this  verdict  might  be  set  aside  and  a  nonsuit  entered,  or 
a  new  trial  granted,  on  the  grounds,  first,  that  so  far  from 
the  plaintiff's  invention  being  new,  it  was  proved  that  sail- 
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cloth  had  been  manufactured  without  starch  since  the  pa-  1B21« 
tent  had  been  obtained  by  Dempster,  and  diat  the  exclu-  r^^T^^ 
sion  of  that  article  was  highly  beneficial^  and  of  the  greatest  _  v. 
importance;  secondly,  that  the  specification  introduced  a 
different  itivention  from  that  sought  to  be  produced  by  the 
patent ;  thirdly,  that  the  patent  was  too  large,  as  the  plain- 
tiff claimed  the  discovery  of  making  canvass  and  sail-cloth 
without  starch,  which  had  been  known  before.  All  the 
plaintiff's  witnesses  were  ignorant  of  JDemp^^er's  having  ob- 
tained a  patent,  and  therefore  gave  to  the  former  the  merit 
of  manufacturing  those  articles  without  starch.  A  patent 
cannot  be  taken  out  for  the  mere  working  an  article  with 
more  skill  than  another,  but  there  must  be  a  novelty  and 
improvement  in  the  mode  of  manufacture.  It  was  also 
proved,  that  the  process  used  by  the  plaintiff  in  twisting  and 
reversing  the  yaim,  was  similar  to  that  adopted  by  Dempsief. 
At  all  events,  the  specification  is  ambiguous  and  equivocal 
in  terms,  and  renders  the  patent  totally  void ;  and  as  the 
weight  of  evidence  was  clearly  in  favour  of  the  defendants, 
they  are  at  least  entitled  to  a  new  trial  on  the  merits. 

Mr.  Serjt.  Faughan  and  Mr.  Seijt.  Pell  now  shewed  cause. 
The  Jury  have  found  that  the  plaintiff's  invention  was  an  useful 
discovery,  and  on  taking  the  general  merits  of  the  case  into  con- 
sideration, there  is  no  ground  for  saying  that  the  verdict  was 
against  evidence.  With  respect  to  the  patent's  having  been 
taken  out  in  larger  terms  dian  the  invention  warrants,  the  plain- 
tiff does  not  claim  to  have  made  the  first  discovery  of  making 
sail-cloth  without  starch ;  if  he  had,  there  might  have  been 
some  weight  in  the  objection;  but  he  has  merely  obtained  his 
patent  for  a  a  new  and  improved  method  of  manufacturing  it, 
without  the  use  of  that  article,  llie  specification,  as  well 
as  the  patent,  merely  import,  that  he  was  the  discoverer  of  a 
new  and  improved  method  in  the  making  of  unstarched  cloths, 
and  not  that  he  was  the  original  inventor.  The  mode  as  to 
twisting,  untwisting,  and  reversing  the  threads,  id  at  all  events, 
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ia21.  a  new*lnvention,  and  in  which  the  chief  merit  of  the  patent 
Campioh  consists ;  and  Dempster's  speciBcationr  is  wholly  silent  on  this 
pointy  nor  is  there  any  mention  there  made  of  his  mode  of 
disposing  of  tlie  original  twist.  In  Huddart  v.  Grimshaw  (a), 
a  patent  was  taken  out  for  a  new  mode  of  making  great 
cables  and  other  cordage^  so  as  to  attain  a  greater  degree  of 
strength  therein,  by  a  more  equal  distribution  of  the  strain 
upon  the  yams ;  and  it  was  determined,  that  even  where  the 
objects  of  two  grants  are  substantially  the  same,  they  may  both 
be  valid,  if  the  modes  of  attaining  the  desired  effect  be  es- 
sentially different  (&);  and  Lord  Ellenborough  there  8aid(c). 
'^  There  are  common  elementary  materials  to  work  with  in 
machinery,  but  it  is  the  adoption  of  those  materials,  to  the 
execution  of  any  particular  purpose,  that  constitutes  the  in- 
vention, and  if  the  application  of  them  be  new,  if  the  com* 
bination  in  its  nature  be  essentially  new,  if  it  be  productive 
of  a  new  end,  and  beneficial  to  the  public,  it  is  that  species 
of  invention,  which,  protected  by  the  king's  patent,  ought  to 
continue  to  the  person  the  sole  right  of  vending  it."  Apply 
that  principle  to  the  present  case,  and  the  plaintiff  will  be 
found  to  have  discovered  a  new  combination  of  old  mate- 
rials,  productive  of  a  new  end,  and  beneficial  to  the  public  ; 
for  he  has  specifically  pointed  out  the  new  mode  of  texture 
of  the  threads,  while^  in  Dempster's  specification,  he  has 
merely  stated,  that  he  uses  twine  composed  of  two  or  more 
yarns  of  equal  size  and  strength,  both  for  the  warp  and  woof, 
[Lord  Chief  Justice  Dallas. — In  Huddart  v.  Grimshaw 
Lord  Ellenborough  observed  (d),  that  "  if  prior  to  the  time 
of  a  person's  obtaining  a  patent,  any  part  of  that  which  is 
of  the  substance  of  the  invention  has  been  communicated  to 
the  public  in  the  shape  of  a  specification  of  any  other  patent, 
or  is  a  part  of  the  service  of  the  country,  so  as  to  be  a 
known  thing,  in  that  case  he  cannot  cla'un  the  benefit  of  bis 
.  patent."  Here,  however,  the  question  paramount  is,  whe- 
ther the  plaintiff  has  not  taken  out  a  patent  for  more  than  he 

(a)  Davie«  on  Patents,   265. (6)  Id.  S90. (c)  Id.  «78. 

(d;Id.  879. 
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cmn  legally  claim  as  his  own  discovery.]    Although  sail-cloth         1821. 
might  have  been  made    without  starch   beforci    stilli    the 


manufacturing  it^  provided  it  be  an  improvement  on  that 
obtained  by  Dempster.  The  specification  is  not  ambigu^ 
oos  in  terinsi  but  points  out  with  clearness  and  perspicuity 
the  improved  method  of  manufacturing  unstarched  canvass. 
The  plaintiff's  invention  need  not  consist  in  the  using  new  ar- 
ticles, but  in  the  manufacturing  of  articles  in  a  different  man- 
ner than  was  before  known,  as  the  specification  imports  hia 
discovery  to  be  a  new  and  improved  method.  The  gram- 
matical and  legal  construction  of  the  whole  of  the  instrument 
must  be  the  same,  and  ^though  the  patent  itself  may  be 
ambiguous  in  its  terms,  it  must  be  taken  together  with  the 
specification;  on  reference  to  which,  it  is  perfectly  clear,  that 
the  plaintiff  claims  only  a  new  method  of  manufacture.  By 
the  word  ''  improvement,"  the  plaintiff  admitted  that  starch 
had  been  used  before,  and  as  the  Jury  have  found  that  the 
method  was  new,  there  is  no  reason  to  disturb  their  verdict. 

Mr.  Serjt.  Lens  and  Mr.  Serjt.  HuUock,  in  support  of 
die  rule. — ^The  msin  point  in  this  case  is  reduced  to  a  ques- 
tion of  law,  rtz.  whether  the  patent  be  too  large  in  its  terms 
or  not.  Although  the  plaintiff  claims  only  for  an  improve- 
ment, still,  it  must  he  inferred  that  he  intended  to  claim  the 
discovery  of  the  rejection  of  starch,  as  well  as  an  improve- 
ment in  the  texture  of  the  cloth ;  for  he  has  stated  it  to  be 
an  improvement  of  making  canvass  and  sail-cloth  without 
any  starch  whatever.  If  he  had  merely  used  the  word 
''starch,'' it  might  have  been  doubtful,  as  there  might  have 
been  only  a  small  quantity  of  that  article  used ;  and  had  he 
intended  to  confine  his  claim  to  the  discovery  of  an  improved 
method  of  weaving  the'  cloth,  he  should  have  called  his  in- 
vention *^  an  improvement  in  the  method  of  making  double 
canvass  and  sail-cloth  without  starch."  By  the  word  '^  what- 
ever/  it  would  seem  that  a    small  proportion  of  starch 


plaintiff  has  a  right   to  his  patent   for  hb  new  method  of  «. 
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1821«  i^  i>^^  previously  usedy  bat  tbat  die  plaintiff  had  dispensed 
with  the  necessity  of  the  use  of  that  article  altogether  in  his 
improvement ;  but  it  was  proved  as  a  fact,  diat  the  ezdosion 
of  it  was  known  and  adopted  ever  since  1803. 

A  patent  most  be  construed  strictly  by  the  Conrt,  and  in 
favour  of  the  public ;  and  if  it  be  ambiguous  on  the  fiice  of 
it,  and  the  specification  is  not  clear  and  precise,  the  effiect  of 
the  patent  will  be  altogether  destroyed.  In  Turner  v.  IVm^ 
ter,  Mr.  Justice  A$hhurst  said  (a),  that  "  As  every  patent  is 
calculated  to  give  a  monopoly  to  the  patentee,  it  is  so  £w 
against  the  principles  of  law,  and  would  be  a  reason  against 
it,  were  it  not  for  the  advantages  which  the  public  derive 
from  the  communication  of  the  invention  after  the  expiration 
of  the  time  for  which  the  patent  is  granted.  It  is  therefore 
incumbent  on  the  patentee  to  give  a  specification  of  the  in- 
vention, in  the  clearest  and  most  unequivocal  terms  of  which 
the  subject  is  capable;  and  if  it  appear  that  there  is  any 
unnecessary  ambiguity  affectedly  introduced  into  the  spedfi* 
cation,  or  any  thing  which  tends  to  mblead  the  public,  in 
that  case  the  patent  is  void."  The  universal  principle  in 
cases  of  this  description  is,  that  an  ambiguitas  patens  can- 
not be  esplained  or  cured ;  whilst,  on  the  other  hand,  an 
ambiguitas  latens  may.  It  has  been  said,  that  though  the 
patent  itself  be  ambiguous,  it  may  be  explained  by  the  speci«> 
fication ;  but  there  also  the  plaintiff's  principal  object  seems 
to  have  been  the  exclusion  of  starch,  as  he  states  that  the 
canvass  thus  manufactured,  is  more  pliant  than  that  made 
with  that  article,  or  in  any  other  manner ;  that,  therefore, 
leaves  the  patent  equivocal  and  ambiguous.  [Mr.  Justice 
Richardson.  In  some  specifications,  a  party  expressly  points 
out  that  he  does  not  claim  for  certain  articles  or  pur- 
poses.] Here,  the  plaintiff  has  claimed  the  discovery  of  the 
whole  of  the  invention,  when  he  should  have  confined  his 
right  to  the  improvement  or  discovery  produced  by  him  alone. 

(a)  1  Term  Rep.  605.    S.  C.  Davles  on  Patents,  151* 
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Jo  The  King  ▼•  Ebe  (a),  it  was  held,  that  if  an  invention       1821. 
consists  in  an  addition  or  improvement  only,  and  the  patent 


is  for  the  whole  machine  or  manufiicture,   it  is  void;  as  «. 


where  a  patentee  claimed  the  exclusive  liberty  of  making 
Ipoe  composed  of  silk  and  cotton  thread  mixed,  and  not  of 
any  particular  mode  of  mixing  them ;  upon  its  being  clearly 
proved  and  admitted,  that  silk  and  cotton  thread  had  been 
l^fore  that  time  mixed  on  the  same  frame  for  lace,  in  some 
ijiode  or  othco*,  the  patent  was  declared  void.    In  The  King 
V,  ArkwrigU  (jb),  Mr.  Justice  Bvdler  laid  down  the  follow- 
ing, among  other  rules,  that  ^'  as  to  the  invention,  the  rule 
of  law  was  very  different  from  what  it  was  on  the  specifica- 
tion ;  for  as  on  tlie  specification,  if  any  one  part  of  the  in- 
vention were  not  sufficiently  described,  the  patent  was. void; 
So,  on  the  invention,  if  any  one  part  of  it  be  new  and  useful, 
diat  is  sufficient  to  sustain  a  patent  for  the  particular  object 
of  the  invention ;   but  if  the   invention  consists  of  an  ad- 
dition  or  improvement  only,  and  the  patent  goes  to  the  whole 
machine,  it  would  be  a  very  different  question,  whether  such 
patent  could  be  supported.''     In  Hill  v.  Thompson,  where 
t]he  Lord  Chancellor  ordered  a  trial  at  law  to  try  the  validity 
of  a  patent^  his  Lordship,  after  the  cause  had  been  tried, 
said  (c),  that  ''  in  his  direction  to  the  Jury,  the  Judge  had 
stated  it  as  the  law  on  the  subject  of  patents,  first,  that 
die  inventjipn   must,  be  novel;    secondly,    that  it  nwst  be 
useful ;  and  .  thirdly,  that  the  specification    must  be  intel- 
ligible.     I  will  go    further   (observed  his  Lordship),   and 
say,   that  not  only  must  the  invention  be  novel  and  useful, 
and  the  specification   intelligible,   but  also  that  the  spe- 
cification must  not  attempt  to  cover  more  than  that  which 
being  both  matter  of  actual  discovery,  and  of  useful  dis- 
covery, is  the  only  proper  subject  for  the   protection  of  a 
patent.    And  I  am  compelled  to  add,  that  if  a    patentee 
seeks  by  his  specification  any  more  than  he  is  strictly  entitled 

(a)  Bull.  Ni.  Pri.  Tth  edit  76  (d).   S.  C.  Daviea  on  Patents,  144. 

11  East,  109,  n. (6)  Bull.  Ni.  Pri.  76  (c>  S.  C.  Davie*  on  PateoU, 

61. -(c)  3  Meiiv.  6«9. 
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1821.         tent,   I  thought  the    object  of  the  patentee  was  to  make 
Campion      '"^'^   canvass  or  clolh   without  starch,   and  that   the    ex- 

^   ^'  elusion   of  that  article  was   a  new  discovery,  and  adopted 

Bbnyon* 

by  him  for  the  first  time,  nor  do  I  now  see  any  reason 

to  think  otherwise. — With  respect  ta  the  specification,  it 
must  contain  a  full  and  accurate  explanation  how  the  means 
of  the  patent  are  to  be  carried  into  effect.  If  there  be  a 
departure  in  terms  firom  the  patent,  the  whole  is  void ;  it 
must  be  commensurate  with  the  patent  itself,  and  if  it  co« 
incides  with  it  in  terms,  it  is  open  to  the  same  objectioii# 
as  the  patent.  The  specification,  after  describing  die 
different  processes  of  spinning  and  twisting  the  Hbhk  and 
yarn,  proceeds  in  the  following  words,  ^  and  thns,  the  ne- 
cessity of  using  any  starch,  or  substitute  for  starch  whatever, 
which  in  the  ordinary  mode  of  manufacture  it  used  only 
for  the  purpose  of  uniting  the  tv^o  tbreadv  or  warp,  and 
making  them  smooth,  so  as  to  pass  through  the  slay-walk  witb 
facility,  and  without  injury,  is  altogether  superseded,  and* 
the  canvass  thus  manufactured,  is  much  more  pliant  than* 
what  is^  made  with  starch,  or  in  any  other  manner.''  It 
appears,  therefore,  that  the  patentee  had  the  omission  of  the 
use  of  starch  always  in  view.  The  specification  then  pro- 
ceeds to  allege  the  other  advantages  sought  to  be  derived, 
from  Uie  not  using  starch,  viz.  that  **  the  canvass  is  stronger, 
not  only  because  its  being  so  very  regnlar  and  even,  neces- 
sarily makes  the  stress  equal  in  every  part,  but  because,  in . 
consequence  of  there  being  no  starch  used  in  the  manufacture, 
the  weight  of  that  material,  which  is  considerable  in  every 
web  or  piece,  must  be  supplied  by  an  additional  quantity  of 
warp  and  woof,  and  being  soft  and  pliant,  it  will  thicken 
when  used,  and  become  of  a  closer  texture,  without  break-^ 
ing  or  running  tip,  or  being  liable  to  mikiew  or  turn 
black.''  As  well,  therefore,  on  the  terms  of  the  specification, 
as  of  the  patent  itself,  I  have  no  doubt  but  that  the  claim 
of  the  plaintiff  is  of  too  extensive  a  nature;  it  is  not  con- 
fined to*  a  new  and  improved  method  of.  making  and  manu-. 
facturing  the  canvass  and  sailcloth  either    in  the  weaving 
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or  twisting  the  threads,  but  of  manufacturing,  them  without 
any  starch  whatever,  which  it  appears  had  been  done  before, 
and  was  therefore  not  a  new  or  original  discovery.  On  this 
ground,  therefore,  I  am  clearly  of  opinion  that  the  patent  in 
question  is  void. 


leiil- 


Campioi^ 

V, 
B£l<tCtf« 


Mr.  Justice  Pa  It  K. — I  aih  extremely  happy  that  this  case 
i9  narrowed  to  a  mere  question  of  law,  but  I  entertain  no 
doubt  that  the  weight  of  evidence  was  in  favour  of  the  de* 
fendants,  so  that  at  all  events  they  would  have  been  entitled 
to  a  new  trial.  Questions  of  this  description  involve  points 
of  the.  greatest  importance,  and  it  is  clear,  that  ingenious 
men  who  produce  inventions  for  the  exercise  of  trade,  which 
may  be  bene6cial  to  the  public,  have  a  claim  on  them  for 
such  inventions,  and  the  ex  pence  and  labour  which  they  may 
have  incurred  in  the  production  of  such  discoveries ;  but  on 
the  other  hand,  it  is  equally  important  that  the  inventor 
should  not  enjoy  a  monopoly,  but  that  his  invention  should  be 
turned  to  the  public  account  after  he  has  beeP'Sati86ed  for  the 
trouble  and  expence  he  may  have  had  in  its  production.  It  is 
therefore  required  in  all  cases  of  this  description,  that  in  the 
specification  of  a  patent,  the  nature  of  the  invention  must  be 
accurately  and  particularly  described,  and  the  statement  of  the 
claims  of  the  patentee  must  be  set  forth  in  the  most  minute 
detail.  My  Lord  Chief  Justice  thought  at  the  trial,  on  the 
6rst  view  of  this  case,  as  all  other  persons  who  might  have 
read  this  patent  certainly  would,  that  the  principal  part  of  the 
plaintiff's  invention  consisted  in  manufacturing  double  can- 
vass and  sail-cloth  without  any  starch.  In  order  to  ascertain 
precisely,  however,  what  the  patentee  meant  to  claim,  it  is 
necessary  to  look  at  the  specification.  Taking  it  either 
altogether,  or  in.  part,  it  is  impossible  to  read  it  without 
supposing  that  the  omission  of  starch  was  the  principal  ob^ 
ject  which  the  plaintiff  had  in  view,  and  the  main  part  of 
the  improvement  he  intended  to  claim  as  his  discovery.  He 
might .  have  modified  his  claim  by  stating  that  the  exclusion 
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I82>.  jof  starch  formed  only  part  of  his  invendony  and  that  hii 
Campion  iniprovement  did  not  sobly  consist  in  the  rejection  of  that 
^    ^'  article;  but  in  the  specification  he  says,  that  *'  thenecessiQr 

of  using  any  starch,  pr  substitute  whatever,  is  altogether 
superseded ;  and  that  the  canvass  thus  manufactured  was 
much  more  pliant  than  what  is  made  with  starch,  or  in  any 
ether  manner,  and  stronger,  and  not  liable  to  mildew  or  turn 
black."  The  patent,  too,  was  taken  out  for  ''  a  new  and  im« 
proved  method  of  making  canvass  and  sail-cloth  without  any 
starch  whatever ;''  that,  therefore,  is  stronger  in  terms  than 
the  specification.  Some  of  the  plaintiff's  witnesses  were 
not  aware  that  starch  had  been  before  disused  ;  but  those  for 
the  defendants  proved  that  double  sail-cloth  had  been  made 
without  it  by  Mr.  Dempster  in  1803,  and  for  which  he  had* 
obtained  a  pateut.  He  stated  in  his  specification  that  he 
weaved  canvass  without  starch,  or  any  other  mucilage  what^ 
ever,  and  that  among  other  advantages,  it  was  not  capable 
ef  rot  or  mildew  from  the  presence  of  mucilage,  and  that  it 
wps  extremely  durable,  becatise  it  was  subject  to  no  irregular 
action  .  of  sharp  cutting  threads  on  its  woof.  Here,  if  the 
plaintiff  had  intended  to  claim  an  improved  method  in 
spinning  and  tvyistii^  the  threads  composing  the  cloth^  he- 
might  have  confined  his  patent  to  that  alone,  and  disclaimed 
Ihe  exclusion  of  starch,  as  being  his  own  discovery.  Comr- 
paring  the  specification,  therefore,  with  the  substance  of  the 
patent  to  which  it  refers,  it  is  impossible  that  it  can  her  sup- 
ported, for  the  patentee  has  claimed  more  than  the  merit  of 
an  improvement,  as  he  has  stated  that  he  had  discovered  a  new 
method  to  make  canvass  and  sail-cloth  without  starch.  lo 
Hill  V.  Thompson  (a),  it  was  decided,  that  if  a  patent  is 
•taken  out  for  more  than  is  strictly  the  inventov^s  addition' 
or  improvement,  or  for  discovery,  when  it  is  merely  add^ 
tion  or  improvement — it  is  bad.  Although  a  person  may 
have  a  patent  for  an  improvement  on  an  old  discovery, 
•till,  if  he  claims  the  merit  of  such  discovery  for  the  whole 

(a)  Ante,  vol.  it.  pag«  4U.  ' 
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of  the  manufacture,  such  patent  most  be  wboUy  vdid.    As,       -IMl. 

therrforep  it  was  shewn  that  canvass  of  this  description  had      ^^''^^^  . 
.         ,    _  ,  *^  ,  ,      €ampio« 

Men  before  manufactured  without  the  use  of  starch,  and 
diat  the  ezclusicm  of  that  article  was  known  before;  I  am 
of  opinion  that  the  patent  is  void,  and  consequently  that  the 
plaintiff  is  not  entitled  to  recover. 

Mr.  Justice  Burrouoh. — 1  am  clearly  of  o{Nnion  that 
the  verdict  found  for  the  plaintiff  is  against  evidence,  but 
the  Court  are  only  to  look  at  the  law  of  the  case  for  their 
decision.  All  the  previous  cases,  as  well  as  the  reason  of  the 
thingy  shew  that  a  patent  can  only  be  taken  out  for  a  new 
discovery  or  improvement;  and  it  is  equally  clear,  that  the 
specification  roust  cover  and  support  the  patent.  For  what 
purpose  does  the  patent  in  question  appear  to  have  been  ob- 
tained ?  It  is  stated  to  be  for  **  a  new  and  improved  method 
of  making  canvass  and  sail-cloth  with  hemp  and  flax,  or  either 
of  them,  without  any  starch  whatever."  If  there  be  any 
discovery,  it  appears  from  the  evidence  at  the  trial,  as  well  as 
from  the  specification  itself,  to  consist  in  a  new  mode  of  pre^ 
paring  and  twisting  the  hemp  or  flax  for  making  the  canvass 
and  sail-cloth,  and  in  point  of  fact  the  patent  should  have 
been  taken  out  for  that  invention  alone.  It  might  then  have 
been  good,  but  instead  thereof,  the  plaintiff  has  described  his 
discovery  to  consist  in  an  improved  method  of  manufacturing 
those  articles  without  any  starch  whatever.  The  title  of  the 
patent,  therefore,  appears  to  me  to  be  clearly  wrong,  and  iif  the 
specification,  the  exclusion  of  starch  is  treated  by  the  plaintiff 
as  the  most  essential  part  of  his  improvement.  The  King 
lias,  in  fact,  been  deceived,  in  granting  the  patent  to  the  plain- 
tiff, as  he  has  claimed  what  was  known  *before,  and  is,  con- 
sequently, not  entitled  to  the  discovery  or  invention  he 
thereby  sought  to  establish. 

Mr.  Justice  Richardson. — If  it  were  necessary  to  give 
any  opinion  as  to  the  weight  of  evidence'  produced  at  the 
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trial,  1  should  feel  myself  bound  to  state  that  the  Jury  had  come 
to  a  wrong  conclusion.  But  1  fully  concur  with  the  Court 
in  thinking,  that  the  plaintiff  must  be  nonsuited,  as  he  has 
taken  out  his  patent  for  more  than  he  has  invented  or  dis- 
covered. The  law  is  perfectly  clear  as  to  this  point.  If  the 
speci6cation  had  stated,  that  the  plaintiff  claimed  no  merit 
as  to  the  exclusion  of  starch,  it  miglit,  perhaps,  have  cured 
the  general  terms  contained  in  the  title  of  the  patent,  and  ren- 
dered it  valid.  The  true  and  sound  principle  is,  that  although 
on  the  one  hand,  ingenious  persons  ought  to  be  protected 
and  rewarded  for  their  discoveries,  still,  on  the  other,  care  must 
be  taken,  that  others,  as  well  as  the  public  at  large,  must 
not  be  restricted  from  making  improvements  on  that  which 
is  still  open  to  their  ingenuity,  viz.  of  doing  any  thing  which, 
is  not  peculiar  to  the  immediate  process  employed  by  the 
patentee.  Here  the  patent  itself  appears  to  consist  of  an 
improvement  in  making  double  canvass  and  sail-cloth  without 
starch.  The  specitication  confirms  it,  by  referring  to  the  ad- 
vantages to  be  derived  from  the  omission  of  that  article  in 
the  manufacture  of  those  cloths.  '1  hat  discovery  appears 
to  have  been  made  long  since,  and  therefore  the  patent 
cannot  be  sustained. 

Judgment  of  nonsuit. 


Wednesday, 
July  4. 


Jenkins  and  Another  v.  Reynolds, 


The  defendant  This  was  an  action  of  assumpsit,     llie  first  count  of  the 
addressed  the  .  ^ 

following  declaration  stated,  that  on  the  27th  Jpril,  1815,  in  con- 

plaintiffs,  sideration  that  the  plaintiffs,  at  the  request  of  the  defendant^ 

rnd*2ffned**—   would  sell  and  deliver  on  credit,  to  one  James  Cotving,  car- 

"To&e  rying  on  trade  and  commerce,  under  the  style  and  firm  of 

amount  of 

100/.  consider  me  as  security  on  J.  C.'s  account :"— Held,  that  it  was  not  a  suffi- 
cient memorand'tmi  to  bind  the  defendant  nnder  the  statute  t29  Car.  it,  c.  3.  s,  4, 
the  consideration  or  promise  for  the  undertaking  not  having  been  expressed  in 
such  letter. 
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James  Cowing  and  Co.  certain  goods,  wares,  and  niercban-       .1821. 
dizes  ;  the  defendant  undertook  and  promised  the  plaintiffs       i|^J^[^, 
to   be  security  to  them,  on  the  account  of  the  said  James  «. 

B.BVMOUM 

Cawingf  by  the  style,  &c.  of  James  Cowing  and  Co.  to 
the  amount  of  100/.  That  the  plaintiffs,  confiding  in  the 
promise,  did  afterwards,  on  divers  days  and  times,  sell  and 
deliver  to  Cowing,  on  certain  credit  agreed  upon  be- 
tween the  plaintiffs  and  Cowing,  divers  goods,  wares,  and 
merchandizes,  amounting  in  the  whole  to  a  large  sum  of 
money,  to  wit,  300/.,  and  that  although  the  said  credit  and 
time  of  payment  had  long  since  elapsed,  Cowing  had  not 
paid ; — whereof  the  defendant  had  notice.  Yet,  that  he  had 
not  paid  the  plaintiffs  the  said  sum  of  100/.,  or  any  part 
thereof,  but  the  whole  remained  due.  The  second  count 
stated,  that  in  consideration  that  the  plaintiffs,  at  the  like 
request  of  the  defendant,  would  sell  and  deliver  on  credit  to 
Cowing,  certain  other  goods.  Sec,  the  defendapt  undertook 
and  promised  the  plaintiffs  to  be  accountable  to  them  for 
tlie  payment,  by  Cowing,  of  the  price  of  such  last*mentioned 
goods,  to'  the  amount  of  100/.  The  count  then  proceeded 
with  similar  averments,  as  in  the  first  count,  and  assigned  a 
breach  accordingly.  The  declaration  also  contained  counts 
for  goods  sold  and  delivered,  money  paid,  laid  out,  and  ex- 
pended  by  the  plaintiffs  to  die  defendant's  use,  and  on  an 
account  stated.    ^ 

llie  defendant  having  pleaded  the  general  issue,  the  cause 
came  on  to  be  tried  before  Lord  Chief  Justice  Dallas, 
slX  Westminster,  at  the  Sittings  after  Hilary  Term,  1820, 
when  a  verdict  was  found  for  the  plaintiffs,  damages  100/. 
subject  to  the  opinion  of  the  Court,  with  liberty  to  the  de. 
fendant  to  move  to  enter  a  nonsuit.  A  moUon  was  accord- 
ingly made,  and  a  rule  to  shew  cause  granted,  which  rule  . 
coming  on  in  the  last  Hilary  Term,  the  Court  ordered  the 
question  to  be  brought  before  them  on  the  following  case  > — 

The  plaintiffs  are  ilfancAes/er  warehousemen,  and  bad  had 
dealings  widi  James  Cowing,  who  had  carried  on  busineips 
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•1821.       iiT  tlie  Style  and  firm  mentioned  in  the  declaration,  and  had 
<**^-^        Jbecome  bankrupt  shortly  before -4»ri/,  1815.     On  Or  about 
V.  die  27th  Aprils  1815,  Cowing  delivered  the  followiag  letter, 

Atbich  wasHTitteu  and«igued  by  the  defendant,  to  the  plain- 
tiffs, viz. 

"  To  Messrs.  Jenkins  and  Jones. 

*'  Gentlemen, 

"  To  the  amount  of  100/.,  be  pleased  to  con- 
sider me  as  security  on  Mr.  James  Cowing  and  Co.'s  account. 

^'  I  am.  Gentlemen,  your  obedient  servant, 

"  Samuel  W,  Reynolds, 
*'  27th  April,  1815."  "  47,  Poland  Street;' 

Subseque^itly  to  the  delivery  of  this  letter  to  the  plain- 
tiffs, they  supplied  Cowing  with  several  parcels  of  goods 
on  credit,  at  several  times  between  the  said  27th  April,  1815» 
9X\A  September,  1819;  to  a  large  amount,  and  in  tlie  said 
xskooAk  of  September,  1819,  Coae^Ag  again  stopped  payment, 
and  there  being  upwards  of  200/.  due  from  him  to  them, 
on  account  of  goods  supplied,  this  action  was  brought,  for 
the  purpose  of  recovering  100/.  from  the  defendant,  by  vi^- 
tue  of  and  under  his  letter  of  the  27th  April,  1815,  and 
the  question  for  the  opinion  of  the  Court  Was, 

WbeUier  tlie  plainliffs  were  entitled  to  recover  that  sum 
from  the  defendant  ?  If  the  Court  should  be  .of  opiuion  thdt 
the  plaint ifts  were  entitled  to  recover  in  this  action,  the  ver- 
dict was  to  stand,  but  if  they  should  be  of  a  contrary  opinion^ 
then  a  nonsuit  was  to  be  entered. 

m 

Th^  case  now  came  on  for  argument,  when 

^Ir.  Serjt.  Peake,  for  the  pl4iutiffs,  admitted,  that  he  felt 
a  considerable  degree  of  difficulty  after  the  very  recent  deci- 
sion of  the  Court  of  King's  Bench,  in  Saunders  y.  JVaker 
field  (a),  which  was  confirmatory  of  the  doctrine  laid  d9wu 
IB  Wain  v.  fVarlters  (b),  alUiough  the  authority  of  that  latt<.r 

(a)  4  Bam.  Sc  Aid.  595>      »    jb)  5  East,  10. 
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has  been  impeAcbed/  both  at  law  and  in^^ty.  Befgra 
the  statute  of  Frauds  was  passed,  any  prooiise  by  oae  person 
to  pay  the  debt  of  another,  or  by  ao  executor  to  pay  a  sum 
<iue  from  bis  testator,  and  be  answerable  out  ct  his  own 
estate,  or  to  charge  any  person  upon  any  agreement,  made  in 
consideration  of  marriage,  would  have  been  bindiiig,  although 
there  was  no  written  contract  or  evidence  of  such  promise ; 
for  it  might  have  been  proved  wholly  by  oral  testimony* 
The  object  of  the  passing  of  that  statute  was  not  to  vary  the 
liability  of  the  party,  but  merely  to  introduce  a  new  rule  as 
to  the  evidence  to  establish  a  promise,  viz.  that  no  person 
should  be  bound,  by  a  special  promise,  to  answer  the  debt  of 
another,  unless  such  promise  were  in  writing,  and  signed  by 
the  party  to  be  charged  therewith.  How  can  a  party  be  de- 
frauded, when  he  has  given  a  written  promise,  or  why  should 
it  be  necessary  that  the  whole  subject-matter  of  the  agree- 
ment or  undertaking  should  be  particularly  expressed  on  th^ 
iace  of  the  instrument  i  Any  memorandum,  if  signed  by 
&e  party,  is  a  sufficient  compliance  with  the  terms  of  the 
statute.  It  is  true  that  a  plaintiff  must  state  a  consideration 
in  his  declaration,  but  it  does  not  follow  that  the  whole  of 
the  promise  must  be  set  out  in  form,  as  it  is  sufficient  for 
him  to  produce  a  written  instrument*  or  memorandum  of  the 
promise  in  evidence  at  the  trial.  The  object  of  the  statute  is 
answered  by  a  bare  memorandum  of  the  agreement  in  writ- 
ing, that  is,  so  much  of  it  as  is  obligatory  on  the  party  to  be 
charged  therewidi .  It  is  therefore  nugatory  to  suppose  that 
the  legislature  intended  that  the  whole  of  the  contract  shoufd 
be  stated,  as  they  have  expressed  themselves  ui  the  alterna- 
tive, viz.  or  that  some  memorandum  thereof,  in  writing,  shall 
be  sufficient. 

The  4th  and  17th  sections  of  the  statute  are  synonimous 
as  to  the  terms  of  a  memorandum  to  be  signed  by  the  party 
to  be  charged,  and  although  the  word  *'  agreement"  is  not 
used  in  the  latter  section,  still,  it  requires  a  memorandum 
of  the  bai|;ajn  to  be  made  and  signed  by  the  party  to  be 
chargeable.    £ven  supposing  that  fVain  v.  Warlieii  may  ba 
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1821.        supported  on  legal  principle,  still,  it  maybe  distinguished 
from  this  case,  as  there,  there  was  not  an  absolute  promise 


Beymolds. 


Jenkins 

V.  by  the  defendant  to  pay,  whether  Hall  paid  or  not,  allhough 

such  promise  seemed  to  imply  a  request  of  forbearance  to  a 
certain  period.  Here,  there  is  no  ambiguity  whatever  on 
the  face  of  the  defendant's  letter,  for  Cowing  and  Co.  were 
to  be  considered  as  the  principal  debtors  to  the  plaintiffs,  and 
in  case  they  failed  in  their  payment,  the  defendant  was  to  be 
considered  liable  to  a  certain  amount.  The  case  of  Stadt  v. 
Lill  (a),  is  in  favour  of  the  plaintiffs,  and  the  memorandum 
there  was  nearly  similar  in  terms  to  that  in  fVain  v.  JVarUersp 
viz.  ^'  I  guarantee  the  payment  of  any  goods  which  J.  Stadt 
delivers  to  J.  Nicholh ;"  and  it  was  considered  that  there  was 
an  implied  request  from  the  defendant  to  the  plaintiff,  to 
furnish  goods ;  and  although  it  was  objected  that  the  agree- 
ment was  not  sufficiently  set  out,  inasmuch  as  there  was  no 
mutuality,  and  the  defendant  could  not  have  sup()orted  an 
action  against  the  plaintiff  for  not  furnishing  the  goods  for 
which,  when  delivered,  the  defendant  was  bound  to  guaran- 
tee, yet  the  objection  was  over-ruled.  So,  in  Egerton  v. 
Mathews  {b),  which  is  a  leading  case  as  to  the  construction 
of  the  17th  section  of  the  statute,  it  was  expressly  decided, 
that  a  memorandum  signed  by  the  defendant^  on  the  sale  of 
goods,  was  sufficient,  without  expressing  any  consideration 
for  the  purchaser's  promise.  That  decision,  therefore,  and 
IVain  V.  Warlten,  cannot  stand  together;  for  the  cases 
arising  on  the  17th  section  must  either  require  the  same 
strictness  of  construction  with  those  of  the  4lh,  or  these  latter 
must  be  construed  with  the  same  liberality  as  the  others ;  and 
no  sound  distinction  can  be  drawn  between  ^'  contract"  or 
*^  agreement,"  as  adopted  in  those  sections.  [Mr.  Justice 
Richardson, — ^The  decision  in  Egerton  v.  Mathews,  turned 
expressly  on  the  17th  section;  and  the  Court  there  drew 
a  distinction  between  tlie  words  **  bargain"  and  ''  memo- 
randum" :  and  Lord  Ellenborough  observed  (c),  that  ''  the 

(tf)  9  East,  318.     S.  C.  1  Camp.  24S,  nomine  Slopp  v.  JJU. 
(6)  6  East,  307. (e)  Id.  308.      * 


IN  THt   SBCOKD   TBAR   OP  OBO.    IV.  0j 

writing  wss  a  memorandum  of  the  bargain,  or  at  least  of  so  1821. 
SBudh  of  it  as  was  sufficient  to  bind  the  parties  to  be  charged  j^^^^ 
therewith,  and  whose  signatures  to  it  is  all  that  the  statute  re-  v. 

quires.'^     In  Er  parte  Minet  (a),  the  Lord  Chancellor  ob- 
served, that  ^'  there  was  a  variety  of  auUiorities  directly  con- 
tradicting the  case  of  IVain  v.  fVarlters;  whidi  ia  mJDoat 
important  case  with  refereaoe  to  the  ctwseqiiences  ;  for  the 
wmiataiaBg  tif  rmt  man  for  the  debt  of  another,  does  not 
require  a  consideration  moving  between  them.^     His  Lord- 
ship there  could  not  mean  what  he  is  reported  to  have  said, 
but   probably  intended  that  it  was  unnecessary  that   there 
should  be  a  beneficial  consideration  moving  to  a  defendant, 
who  promises  to  pay  the  debt  of  another,  and  a  plaintiff,  as  a 
sufficient  injury  might  be  sustained  by  such   plaintiff  from 
affording  a  benefit  to  such  third  person  at  the  request  of  the 
defendant.      So,  in  Ex  parte  Gardom  (b),  where  bankrupts 
agreed  to  guarantee  the  petitioners  for  whatever  twist  T.  T. 
might  purchase   from  them,    and    they  might  dispose  of  to 
him ;    Lord  Eldon  said  (c),    "  Until  the  case  of  JVain  v. 
Warlters,  he  had  always  taken  the  law  to  be  clear,  that,  if  a 
man   agreed  in  writing  to  pay  the  debt  of  another,  it  was 
not  necessary  that  the  consideration  should  appear  upon  the 
farce  of  the  writing,  and  that  it  was  excessively  difficult  to 
distinguish  those  cases ;"  but  added,  •*  My  opinion  is,  that 
Uiis  is  an  agreement  within  the  meaning  of  the  statute  to  pay 
for  the  debt  of  another  person."     It   must  therefore  be  im- 
plied, that  his  Lordship  thought  it  immaterial  whether  the 
consideration   for  the  promise  appeared  on  the  face  of  the 
writing  or  not.     In  Morris  v.  Stacey  (d).  Lord  Chief  Justice 
Gibbs  seemed  to  have  doubted  the  propriety  of  the  decision 
in  fVain  v.  ff  arlters,  but  drew   a    distinction  between  the 
two  cases,  as  it  appeared   on  the  face  of  the  letter  before 
him,  that  in  consideration  that  the  plaintiff  M'ould  take  the 
notes,  the  defendant  would  indemnify  him,  and  that  the  con- 
sideration,   therefore,    was   apparent.      From    these   recent 


(a)  14  Vcs.  190.  (6)  15  Vc8,  «86. (c)  lU,  t88.. 

{d)  1  H  olt  Ni.  Pri.  Cas.  153. 


^  CASES  IN  TRimrr  term, 

JB2U        mthorkks  it  is  perfectly  clear,  that  the  doctrine  adopted  in 


Wain  V.  Warlters.  must  be  restricted  rather  than  extended. 
»,  Ju  Goodman  ▼.  Chase  (a),  the  word  "agreement''  in  the  star 

K»VM«iAs«  ji^jg^  appears  to  have  been  considered  by  Mr.  Justice  Abbott 
in  its  popular  sense,  where  he  puts  the  case  of  a  promissory 
note  in  these  words : — **  I  hereby  agree  to  pay  the  bearer  20//' 
Would  not  that  be  a  good  negotiable  security,  and  available 
in  law?  There,  that  learned  Judge  considered  the  word 
**  agreement''  as  synonimous  with  that  of  "  promise."  So,  in 
Egerton  v.  Mathevcs,  a  mere  memorandum  of  the  bargam  was 
deemed  sufficient.  If  the  word  "agreement,"  in  the  fourth 
section,  be  taken  in  its  strict  and  technical  sense,  as  embrac* 
ing  the  whole  of  the  consideration,  then  all  the  decisions  in 
equiiy  enforcing  agreements  signed  by  one  party  Only,  are  uor- 
founded,  and  improper.  In  Bird  v.  Blosse  (i)»  which  was  de«- 
iDided  a  few  years  after  tlie  statute  ^as  passed,  where  A. 
wrote  a  letter,  signifying  his  assent  to  the  marriage  of  his 
daughter  with  /.  S*  and  that  he  would  give  her  1500/.,  and 
afterwards,  by  another  letter  upon  a  further  treaty,  he  went 
back  from  the  proposals  of  his  tirst,  and  at  some  time  after 
declared  he  would  agree  to  what  was  proposed  in  such  former 
letter;  it  was  held  to  be  a  sufficient  promise  in  writing 
within  the  fourth  section  of  the  statute,  and  that  the  last  de<- 
claration  had  set  the  terms  in  the  first  letter  up  again.  So,  in 
Moore  v.  Hart  {c\  where  a  letter  was  written  by  the  de- 
fendant to  a  friend  of  the  plaintiff's,  in  answer  to  one  from 
him,  written  at  the  plaintiff's  request ;  it  was  held  a  sufficient 
memorandum  within  the  provision  of  that  part  of  the  statute 
respecting  promises  made  by  one  man  for  another.  That  is 
a  much  stronger  case  than  Wain  v.  Warlters.  In  Seton  v. 
Slade  (d),  where  the  defendant  signed  a  memorandum  for 
the  purchase  of  an  estate,  it  was  held  good  to  charge  him 
ivithin  the  statute,  although  it  was  not  signed  by  the  plaintiff 
or  anyone  on  his  behalf.  So,  in  Fowle  s, Freeman (t),  it 
was  decided  by  the  Master  of  the  Rolls,  that  an  agreement 

(a)  1  Bam.  &  Aid.  300. {b)  t  Vent.  561. (c)  1  Vcm.  110. 

^01 .  S.  C.  t  Chjin.  Rep.  147.  ^d)  7  Yea.  1^9*  [e)  9  VeA.  351. 
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in  writing  for  die  sale  of  an  eatatCi  was  binding ;  tbooglr        ld21« 

signed  only  by  the  vendor;  and  followed  by  a  direction  to  bi»     jbrkim* 

attorney  to  prepare  a  proper  agreement  for  both  parties  to  ^* 

sign,      independently  of  all  the  authorities  dted^  the  case 

of  Baieman  v.  PhHlips  (a),  appeara  to  be  decisive  of  the  pre* 

sent.    There,  the  plaintiff  gave  instructions  to  an  attorn^ 

to  sue  one  Williami  for  a  debt  of  80/.  upon  which  the  de-^ 

feodant  wrote  to  the  plaintiff,  as  foUows : — **  Sir,  the  bearery 

William^^  has  a  sum  of  money  to  receive  from  a  cUent'o6 

mine  some  day  next  week,  and  I  trust  you  will  give  him  in-* 

dulgence  till  that  day,  when  I  undertake  to  see  you  paid.'^ 

Tliis  was  «iigned  by  the  defendant^  and  the  Court  determined 

that  such  undertaking  was  evidence  within  the  statute  to  charge 

him  with  the  debt  due  from  WUUanu  to  the  plaintiffs    That 

is  precisely  the  converse  of  the  decision  in  Wain  v.  Warlten^ 

and  the  undlertaking  is  in  termb,  undistinguishable  from  the 

presept ;  for  here^  the  defendant  begs  the  plaintiffs  to   con** 

sider  him  as  security  on  account  of  Cooing  and  Co.  to  the 

amount  of  100/.  .  and   the  consideration  is  sufficiently  e»^ 

pressed,  as  it  appears  to  be  their  giving  such  credit  to  tbem« 

It  may  be  further  observed,  that  only  one  decision  in  equity 

was  referred  to  in  Wain  v.  Warliers,  either  in  the  -  argument 

Off  judgment  of  the  Court. 

■  Mr..Serjt.  HuIIock,  for  the  defendant.. — The  cases  of  Er 
parte  Minei  and  Ex  parte  Gardmn,  merely  contain  dicta  of 
the  Lord  Chancellor,  as^  impugning  the  doctrine  laid  down  in 
that  of  7 Fafiv  V.  WarlterSf  and  are  irrelevant  to  the  present 
question.  The  basis  of  the  argument  for  the  plaintiffs  seems 
to  be  founded  on  the  assumption,  that  before  the  passing  tft 
the  statttter  a  parol  promise  by  one  person  to  pay  the  debt 
of  another,,  without  consideration! — would  be  good ;  but  it  is 
quite  clear,  that  it  would  not  have  made  the  party  promising 
liable^  unless,  such  promise  bad  been  founded  or  a  suflik 
cient  consideration;  and  the  same  rule  prevails  since  the 

<a)f5Eart,t7S. 
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statute^  with  this  addition,  that  such  promise^  and  the  toti^ 
sideration  on  vihich  it  is  founded,  must  be  in  writing,  and 
signed   by  the   party  to    be  charged,   or  his  agent.    The 
merely  reducii^  such  a    promise    into  writing,  will   not, 
of  itself  render  it  valid,  under  the  statute.     No    agreement 
can  be  available  in  law^  unless  there  be  some  consideration, 
which   necessarily  constitutes  part  of  the  agreement   itself; 
and  as  a  mere  promise  to  pay  the  debt  of  another  without  any 
consideration,  would,  before  the  statute,  have  been  void  at 
common  law,  so  it  is  not  made  good  by  the  statute,  without 
a  consideration  in  law  for  entering  into  such  an  agreement, 
and  which   must  appear    on  the   facei  of  the  instrument. 
If  the  defendant*s   letter  had  been  declared  on  in  the  terms 
in  which  it  was  written,  it  would  be  bad  in  arrest  of  judg^ 
ment;  and  the  plaintiff  has  superadded  a  consideration  oa 
the  face  of  the  declaration,  which  should  have  appeared  on 
the  contract  itself.     So,  the  mere  production  of  the  letter 
would  not  have  proved  the  consideration  as  laid  in  the  de- 
claration ;  and  such  consideration  could  not  have  been  sup- 
plied by  parol  evidence ;  for  the  effect  of  such  evidence,  if 
admitted,  would  be,  to  render  valid  that  which  appears  to  be 
by  the  writing  itself  void  in  law,  for  want  of  considera- 
tion ;  and  this  would  be  letting  in  all  the  dangers  of  fraud 
and  perjury,  which  it  was  the  object  of  the  statute  to  guard 
s^ainst.     Here,  as  there  is  no  apparent  consideration  what- 
ever for  the  defendant's  promise,  it  might  have  been .  given 
for  a  gambling  or  other  illegal  debt,  or  for  money  lent  or  lost 
at  play,  or  for  goods  furnished  by  the  plaintiffs  to  Cowing  and 
Co.     If  parol  evidence  were  admitted,  either  of  those  causes 
of  action  might  be  supported ;  but  the  express  consideration 
on  which  such  cause  was  founded,  is  required  by  the  statute  to 
be  reduced  into  writing.     In  Forth  v.  Stanton  (a),  which  was 
decided  before  the  statute  was  passed,  the  plaintiff  declared' 
in  assumpsit,  that  the  defendant's  testator  was  indebted  to  l,Sm 


(a)  1  Wmf.SanQd.tl0. 
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Mihoj  after  the  testator's  death,   assigned  the  debt  to  the        1821* 
plaintiff,  and  appointed  him  to  receive  it  to  his  own  use ;  and      j^^J^g 
the  defendant,  in  consideration  that  the  plaintiff  would  accept  «. 

him  for  his  debtor,  promised  to  pay  it  to  the  plaintiff;  and 
it  was  held  to  be  an  insufficient  consideration  to  support  the 
promise  to  charge  the  defendant  de  bonis  propriis ;  and  tlie 
learned  Editor  observed  (a),  that  ^*  before  the  statute,  a  pro- 
mise by  an  executor  would  not  make  him  personally  liable, 
unless  a  sufficient  consideration  were    stated.      So  it  was 
since  the  statute,  though  such  promise  be  in  writing ;  for  the 
statute  has  made  no  alteration  in  the  mode  of  pleading,  and 
consequently,  it  does  not  appear  on  the  face  of  the  declaration 
ivhether  there  was  a  promise  in  writing  or  not ;  and  it  is  there- 
fore as  necessary  that  a  sufficient  consideration  should   be 
alleged  in  the  declaration,  since  the  statute,  as  it  was  before." 
So,  in  Rann  v.  Hughes  {b),  it  was  decided,   that  the  statute 
had  not  taken  away  the  necessity  of  a  consideration ;  for  that 
although  an  executor  was  not  liable  personally  without  a 
written  promise,  yet,  that  such  written  promise  did  not  render 
him  liable  at  all  events,  as  the  statute  was  made  for  the 
relief  of  personal  representatives,  and  did  not  intend  to  charge 
them  further  than  by  common  law  they  were  chargeable. 
By  the  words  of  the  statute,  a  defendant  cannot  be  charged 
upon  any  special  promise  to  answer  for  the  debt  of  another. 
Bv  tliose  words,  therefore,  it  must  necessarily  be  taken,  that 
the  consideration  on  which  such  promise  is  founded,  must 
be  stated  in  the  agreement ;  and  the  case  of  IVain  v.  JVarl^ 
ters  is  expressly  in  point,  to  shew  that  the  word  "  agree- 
ment" must  be  used  in  a  different  sense  to  that  of  **  pro- 
mise," and  that  the  former  must  include  the  consideration  for 
the  latter,  as  well  as  the  promise  itself.    The  case  of  Eger* 
ton  ▼.  Mathews  is  inapplicable  to  the  present,  as  it  turned 
entirely  on  the  17th  section  of  the  statute,  and  a  memoraiv- 


(€)  I  Wms.  Saiind.  31J,  u.  2. (6)  7  Bro.  Pari.  Cas.  55«.   S.  Cr 

7  Term  Rep.  360,  n. 
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1821  •        Jloin  tyf  a  bargain  under  that  section  refen  to  th&  subject  of 


«  ^e' contract  under  which  the  goods  are  to  be  sold,   and 

Jenkins  ,  f        .  »*      t      • 

V.  consequently  include  the  consideration;  and  Mr.  Justice 

Lawrence  there  drew  a  distinction  between  that  and  the  4th 

section,  and  observed  (a),  that  **  the  case  of  Wain  ▼.  Warlters 

proceeded  on  this,  that  in  order  to  charge  one  itian  with  the 

debt  of  another,  the  agreement  must  be  in  writing ;  which 

word  "  agreement"  we  considered  as  properly  including  the 

consideration  moving  to,  as  well  as  the  promise  by  the  party 

to  be  so  charged ;  and  that  the  statute  meant  to  require  that 

the  whole  agreement,  including  both,  should  be  in  writing/' 

He  therefore  adhered  to  his  former    opinion,  in  Wain  ▼« 

Warlters.       In  Tjyon  v.  Lamb  (A),   the  same  doctrine   is 

laid  down  as  in  that  case,  where  it  was  expressly  decided^ 

that  the  promise  alone  being  in  writing  is  not  sufficient,  and 

jhat  it  is  therefore  necessary  that  the  consideration  should 

appear  On  the  face  of  the  written  instrument.     Morris  ▼: 

Stacetf  bears  a  strong  resemblance  to  Stadt  v.  Lill,  as  the 

^Consideration  in  the  former  was  expressed  on  the  face  of  the 

letter,  viz.  that  in  consideration  that  the  plaintiff  would  take 

certain  bills  of  exchange,  the  defendant  would  indemnify  him. 

So,  in  Stadt  v.  Lill,  the  consideration  is  to  be  implied,  viz.  the 

burnishing  goods  to  Nicholls,    The  observations  reported  to 

have  been  made  by  Lord  Eldon,  in  Ex  parte  Minet,  in  his 

reasoning  on  the  case  of  Wain  V.  Warlters,  "are  not  intelli- 

* 

gible ;  for  he  says,  that  the  undertaking  of  one  man  for  the 
debt  of  another,  does  not  require  a  consideration  moving 
Between  them.  His  Lordship  does  not  state  whether  the 
consideration  need  proceed  from  the  party  promising  or  thef 
party  benefited ;  but  it  must  be  taken  secundum  suhjectani 
materiam.  The  general  doctrine  there  adopted  is  directly 
contrary  to  common  law;  for  the  distinction  is  laid  down  in 
Sadler  v.  Hawkes  (c),  as  if  A.  has  sold  and  delivered  goodv 


(o)  6  East,  308.— —(6)  FeU  od  Ouanmtic,  f  nd  edit.  App.  teo.- 
(«)  1  Roll.  Abr.  27,  pi.  49. 
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to  jEL,  and  afterwards  C  promises  ji.,  io  writing,  to  pay        im. 
for  iheoi,  without  any  consideratioiit  ibis  promise  is  a  mere     j ^|^^g 
nudum  pactum,  and  void ;  but  if  C.  bad  requested  Ji.  to  for-  «• 

bear  ta  sue  jB.  for  tbe  debt,  aud  A.  had  forborne  accordingly, 
that  is  a  good  consideration  at  common  law  to  support  such  a 
promise*  Besides,  in  Ex  parte  Mintt  there  was  an  implied 
coasideratipn  from  the  words  of  the  instrument,  vix.  the  lend* 
ing.of  money  in  future  Io  fVillianiM  by  Gurkey  and  Co*  So, 
kk  Ex  parte  Gardam,  the  furnishing  twist  to  Tapp  is  an  im- 
plied consideration ;  as  was  the  frimishing  goods  by  the  plain* 
tiff  to  Nicholi,  in  Stadi  v.  UlL  Goodman  v.  Chase  is  uh 
.applicaUe  to  this  case,  as  it  was  determined  on  a  different 
ipottod ;  but  tbe  principle  of  the  recent  decision  of  the  Const 
of  King's  Bench  in  that  of  Saunders  v.  Wakefield  must  govern 
4he  present,  and  which  not  only  recognised,  but  confirmed  the 
authority  laid  down  by  the  former  Judges  of  that  Court  in 
fFain  v.  Warliers ;  aad  in  Saunders  v.  Wakefield,  it  was  held, 
ibat  by  the  fourth  section  of  the  statute,  an  agreement  to  pay 
another  man's  debt,  must  not  only  be  in  writing,  but  contain 
tbe  consideration  for  the  promise  as  well  as  the  promise  itself; 
and  that  parol  evidence  of  die  consideration  is  inadmissible. 
Xa  Bird  v.  Blosse,  and  Moore  v.  Hart,  the  letters  containing 
tbe  promises,  stated  the  terms  of  the  agreements.  So,  in 
SeaUm  v.  Slade,  and  Fowle  v.  Freeman,  the  terms  of  the 
contiacts  were  set  out  in  the  agreements  for  the  purchase  of 
the  estates ;  on  which  grounds,  a  specific  performance  was 
decreed*  Although  in  Bateman  v.  Philips  no  consideration 
was  expressed  on  the  face  of  the  letter,  still  the  defendant 
stquested  indulgence  to  be  given,  which  must  be  taken  to 
ipnean  forbearance ;  and  as  the  terms  of  that  letter  were,^  too 
general,  the  Court  held,  that  the  amount  of  the  debt  and 
the  penon  to  whom  it  was  due,  might  be  explained  by  parol 
testimony,  as  auch  evidence  could  not  go  to  extend  the  terms 
of  the  agreement.  On  principle,  therefore,  as  well  as  autho* 
si|)f ^  this  ^aiMtiffa  cannot  be  entided  to  recover. 
▼Oil.  w.  o 
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1821.  Mr.  Scrjt.  Peake,  in  reply.— It  is  true,  that  at  common 

Jemkivb  ^^^*  as  well  before  as  since  the  statute  of  frauds  was  passed^ 
KsYNOLDs  ^^^^^  '""'^  ^  ^  ^^^  ^"^  stifficiefit  consideratton  to  support 
>  an  action  of  assumpsit ;  but  previously  to  that  statute,  the 
whole  of  the  promise  and  consideratiod  might  have  been  given 
in  evidence  by  parol,  and  as  such  proof  was  productive  of 
fraud  and  perjury,  the  object  of  the  statute  was,  that  a 
promise  made  by  one  person  to  answer  for  the  debt  or  de- 
fault of  another,  should  be  in  writing.  Although  the  words 
^'  special  promise'^are  adopted,  still  the  law  will  only  imply  a 
general  one ;  and  if  a  tradesman  sell  and  deliver  goods  to  an- 
.  other,  by  his  order,  no  direct  promise  for  payment  is  necessary, 
as  it  must  be  implied  that  they  are  to  be  paid  for.  All  the 
iwords  used  in  the  fourth  section  of  the  statute  are  synonimous 
*lo  that  of  *'  promise."  in  the  case  of  Lyon  v.  Lamb,  the 
undertaking  was  bad  in  itself,  as  it  was  founded  on  a  past 
consideration,  and  altogether  negatived  the  presumption  of 
a  future  one.  So,  in  Saunders  v.  Wakefield,  the  promise 
was  founded  on  a  consideration  which  had  passed,  for  the 
defendant  engaged  to  pay  a  bill  drawn  by  Pitman,  m  fa- 
vor of  the  plaintiff.  Here,  however,  the  letter  written 
by  the  defendant  was  addressed  to  the  plaintiffs,  and  con- 
tained the  name  of  tlie  party  for  whom  the  defendant  was  to 
become  responsible,  as  well  as  the  amount  of  the  sum  for 
which  he  was  to  be  considered  as  security,  and  it  also  had 
a  prospective  operation.  If  the  defendant  had  added  that 
the  plaintiffs  were  to  consider  him  as  security  to  the  amount  of 
100/.  for  goods  to  be  furnished  to  Cowing  and  Co.,  it  would 
fall  expressly  within  the  case  of  Sladt  v.  LilL  Although  it 
has  been  said,  that  the  expression  used  by  Ix)rd  Eldon  in 
Ex. parte  Minet  is  indefinite  and  improper,  still,  it  is  quite 
clear  that  his  Lordship  intended  that  there  need  be  no  be- 
neficial consideration  as  between  a  defendant  and  plain- 
tiff, to  make  the  promise  of  the  former  binding.  As  the 
object  of  the  statute  was  only  to  guard  a  person,  from  being 
chalked    by  false  evidence,  with  a  contract  to  which  he 
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might  be  a  Btraoger,  it  does  not  foDow  that  the  considerationr  1821. 
for  the  promise  must  be  stated. in  the  written  memorandum^  j^^^^^ 
by  which  he  makes  himself  liable ;  and  if  the  instrument  in  «• 

this  case  is  to  recei?e  the  same  construction  as  that  in  fVaim 
V.  WarUerSf  it  must  extend  to  all  contracts  whatever,  and  no 
promise  to  pay  the  debt  of  another  can  be  considered  as  valid 
or  binding,  unless  the  whole  of  the  terms  for  which  such 
promise  is  made,  be  fully  set  out  and  signed,  not  only  by 
the  party  making  it,  but  also  by  him  to  whom  it  is  given. 

• 

Lord  Chief  Justice  Dallas. — The  question  in  this  case 
■rises  on  the  construction  of  the  4th  section  of  the  statute 
£9  Car.  2.  c.  3,  and  has  been  considered  on  two  grounds^  firsts 
as  if  it  were  an  original  question  on  the  construction  of  that 
•tatute,  and  now  arising  for  the  first  time ;  and  secondly,  as 
•  question  affected  by  a  variety  of  decisions,  as  explaining  the 
nature  and  intent  of  that  statute.  1  shall,  therefore,  in  the 
outset,  consider  this  case  on  the  first  ground,  and  treat  it 
as  if  the  point  bad  never  before  arose  since  the  statute  was 
passed.    If  it  turns  on  the  construction  of  the  statute  alone, 
we  must  have  recourse  to  those  rules,  by  which  the  intention 
of  the  legislature,  when  doubtfully  expressed,  has  been  uni* 
▼ersally expounded: — It  is  therefore  necessary  to  consider  how 
the  law  stood  before  the  statute  was  passed,  and  what  mischiefs 
it  was  intended  to  remedy.    It  is  agreed,  that  previously  to  its 
being  passed,  no  instrument  or  memorandum  in  writing  was 
neoessary  to  prove  the  validity  or  consideration  of  a  contract 
similar  to  the  present,  whereby  one  person  undertook  to  pay 
the  debt  of  another ;  and  it  has  been  further  admitted,  that 
both  before  and  since  the  statute,  a  consideration  for  the 
promise  was  necessary,   otherwise  it  would  be  altogether 
void.    That  being  the  case,  and  considering  the  object  of  the 
statute^  let  us  next  see  whether  it  has  introduced  any  mate- 
rial distinction  between  a  promise  and  a  consideration,  so  as 
aldiottgh  it  requires  the  agreement  to  be  in  writing,  of  which 
the  consideration  is  th^  most  essential  part,  such  considera* 
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iMIi        tioD  may  be  established  by.  mere  oral  testimoay.     1  moat 
/J2|^        coofesa  it  appears  to  me,   that  this  would  be    a    strange 
V*  construction  of  the  statute,    because  if  the  object  of    it 

was  to  prevent  the  mischiefs  of  fraud  and  peijury,  it  would 
W  completely  suppressed^  if  the  consideration  for  which  a 
promise  is  given,  might  be  proved  by  parol  evidence,  and 
need  not  be  reduced  into  writing  as.  well  as  the  promise 
HjMlf.    This,  however,  will  turn  on  the  express  enactment  of 
the  statute,  the  fourth  section  of  which  provides,,  that  ''no 
action  shall  be  brought,  whereby  to  charge  the  defendant 
upon  any  special  promise  to  answer  for  the  debt,  default^  or 
niacarriage  of  another  person,  unless  the  agreement  uppn 
which  such  actioo  shall  be  brought,  or  some  memorandum 
or  note  thereof,  shall  be  in  writing,  and  signed  by  the  party 
to  be  charged  therewith,  or  some  other  person  thereunto  by 
him  lawfully  authorised.*^   On  the  one  hand,  it  has  been  con* 
tended,  that ''  promise"  and  ''  agreement/'  in  this  section,  are 
iynooimous  in  terms ;  and  that  a  mere  promise  or  undertaking 
ID  writing,  executed  by  one  person  to  pay.  the  debt  of  anodier, 
isy  in  point  of  fact,  the  agreement  or  undertaking  to  satisfy 
sudi  debt.    Whether,  however,  those  words  can  be  so  coqt 
aidered,  will  depend  upon  the  construction  of  the  word  **  pror 
Biise/^  which  is  to  be  void,  unless  the  agreement  on  which  aa 
action  is  brought  to  charge  the  person  making  such  promise^ 
or  some  memorandum  or  note  thereof,  shall  be  inwriting*  Oa 
the  reason  of  the  tiling,  it  seems  to  me,  that  independently  of 
tbos^  \vords,  '*  agreement"  or  '^  memorandum,"  in  the  latter 
part  of  the  clause,  the  same  reason  exists  for  having  the  con- 
mderation  reduced  into  writing,  as  the  promise  itself;  for  th^ 
consideration  is  the  essential  part  of  the  agreement  between  th^ 
parties,  and  unless  such  agreement  be  in  writing,  a  promise  by 
one,  to  answer  for  the  debt  of  another,  is  totally  avoided  by 
the  statute.     Mr.  Justice  JLawrence^  in  delivering  his  opinion 
io  Wain  v.  WarUen^  said  (a),  *^\i  the. question  had  arisen 
4BMire)y  on  the.  first  part  of  the.  clausci  1  conceive  thait  it 

(a)6£ut,  10. 
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wotdd  oilj  bl^Fe  been  oeceisary  that  the  pr&mise  should  fatY«  IMl* 
been  stated  in  writing;  but  it  goes  on  to  direct,  that  no  j^'*^'^ 
person  shall  be  charged  on  such  promiie,  unless  the  ^__J»« 
agreemcHtf  or  some  noie  or  memoraiuiMtn  thereof,  that  ii^ 
£f  the  agreement,  be  in  writing;  which  shews,  that  the 
urord  '  agreement'  was  meant  to  be  used  in  a  sense  differeoC 
from  *  promise,'  and  that  something  besides  the  mere  pro»* 
mise  was  required  to  be  stated.  And  as  the  consideration  for 
the  promise  is  part  of  the  agreement,  that  ought  also  to  be 
stated  in  writing.**  To  that  distinction  I  fully  accede ;  but 
independently  of  it,  the  statute  itself  appears  to  me  to  have 
made  a  difference  between  the  words  **  promise'^and  **  agree- 
Inent ;''  for  in  the  subsequent  part  of  the  clause,  the  Icigi^ 
lature  has  introduced  a  word  with  a  meaning  entirely  dif- 
ferent to  ^'  promise,''  viz.  that  of  ''agreement" 

It  is  impossible  to  say,  that  promise  and  ogttemeM  are 
the  same  m  their  popular  signification,  dnee  a  promise  mofep 
Toluntarily  from  one  person  to  another,  and  an  agreement 
Testflts  from  the  concurrence  of  the  minds  of  both ; — the 
word  promise  is  omitted  in  the  last  part  of  the  clause,  and 
duLt  of  agreement  substiioted  in  lieu  thereof,  and  the  terms 
to  be  particularly  attended  to  in  the  construction  of  the  whbU 
of  the  section  2Lre,  promise,  agreemefU,  and  note  or  memoran^ 
ydum  in  writing.  I  have  before  observed,  that  there  ap* 
pears  to  me  to  be  an  essential  distinction  between  the 
isrords  ''agreement"  and  "promise."  The  agreemeni 
tben,  which  consists  of  the  consent  or  union  of  two  or 
more  parties  to  perform  one  and  the  same  thing,  is  required 
to  be  in  writing ;  and  in  order  to  constitute  such  agre^ 
-ment,  there  must  be  a  good  and  valid  consideration,  which 
is  at  all  events  necessary  to  support  it.  So,  a  note  or  me- 
morandum of  an  agreement,  must  shew  the  general  nature 
of  tlie  agreement  itself.  By  the  memorandum,  it  is  not  ne^ 
cessery  to  set  out  all  the  circumstances  in  detail  that  may 
have  been  agreed  on  between  the  parties,  bat  it  mual 
amooni  to  each  a  note  in  writing,  as  to  charge  ike  par^ 
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1821.       tnaking  it^  without  explaining  the  consideration  for  which 
Jbmkims      i^^*'  pven  by  oral  testimony.     Without,  therefore,  going 
«•  into  the  authorities  on  this  point,  I  am  of  opinion  that  the 

consideration  for  the  defendant's  promise  does  not  appear 
upon  the  instrument  under  which  the  plaintiffs  seek  to  charge 
him,  and  consequently^  that  the  terms  of  the  statute  have  not 
been  complied  with.  Even  if  I  were  to  refer  to  decisions, 
the  weight  of  authority  is  in  favor  of  the  defendant,  on  the 
principle  laid  down  in  the  case  of  fVain  v.  Warlters^  which 
•was  recognized  in  Lofon  v.  Lamb,  and  so  recently  adopted 
and  established  by  all  the  Judges  of  the  Court  of  King's 
Bench,  in  Saunders  v.  Wakefield.  On  these  grounds,  there- 
fore, I  am  clearly  of  opinion,  that  the  agreement,  on  which 
'«  promise  by  one  person  to  pay  the  debt  of  another  is  found* 
ed,  in  order  to  give  the  cause  of  action  here  sought  to  be 
established,  must  contain  the  consideration  for  the  promise^ 
as  well  as  the  promise  itself. 

Mr.  Justice  Park. — As  I  entirely  concur  with  my  Lord 
Chief  Justice,  in  the  doctrine  he  has  just  laid  down,  it  will 
be  unnecessary  for  me  to  enter  into  thb  question  at  any  con- 
aiderable  length ;  but  it  is  a  duty  the  Court  owes  to  the 
public,  to  state  its  reasons  for  assenting  to  such  doctrine. 
On  looking  at  the  statute,  it  is  impossible  to  suppose  thlit 
there  could  be  a  special  promise  without  a  consideration. 
Before  it  was  passed,  a  consideration  was  necessary  to  render 
an  agreement  valid  at  common  law,  and  the  only  object  of 
the  statute  was  to  prevent  perjury,  by  providing  that  the 
promise  should  be  expressed  in  writing.  It  therefore  ap- 
pears to  me,  that  the  consideration  should  be  reduced  to 
-writing  as  well  as  the  promise  itself.  Generally  speaking, 
this  seems  to  be  the  reason  of  the  thing ;  for  althpugh  the 
-rule  of  law  was  so  far  altered  by  the  statute,  as  to  refader  a 
memorandum  in  writing  necessary,  where  parol  proof  would 
have  been  sufficient  before,  yet,  all  that  was  necessary  to  be 
proved  by  parol  before,  must  now  appear  on  the  face  of  the 
written  agreement  or  memorandum ;  and  it  has  been  admitted. 
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^Mt  (here  must  be  a  consideration  for  an  agreement,  as  well       1B21. 
previously  as  subsequently  to    the    passing  of  the  statute.      Jbmkimb 
Still,  however,  it  has  been  contended,  that  there  is  no  solid    ^^pg^^^j^^ 
distinction  to  be  drawn  between  the  fourth  and  seventeenth 
sections.     But  it  seems    to   me    that  they  are  essentially 
different ;    for  the  latter  only  relates  to  contracts  for  the 
Bale  of  property  between  vendor  and  vendee,  as  it  enacts, 
that  ''  no  contract  for  the  sale  of  any  goods,  shall  be  good, 
unless  some  note  or  memorandum  of  the  bargain  be  made, 
and  signed  by  the  parties  to  be  charged  by  such  contract.'' 
The  memorandum  under  that  section  must  therefore  shew 
the  consideration,  viz,  the  sale  of  goods ;  but  in  the  fourth 
section,  which  relates  to  contracts  made  for  the  benefit  of  t^ 
third  person,  the  particular  consideration  must  be  shewn,  for 
it  xrannot  be  known  unless  it  be  distinctly  expressed ;  and 
this  appears  to  be  necessary,  on  attending  to  all  the  branches 
contained  in  that  section.     This  distinction  was  taken  in 
JEgerton  v.  Matthews,    which  was  decided    about  a  year 
after  Wain  v.  Warlten,     Tliat  latter  case  was  determined 
by  Lord  Elknborough,  and   three  other  eminent  Judges; 
and  although  it  came  before   the  Court  on  a  motion  for 
a  new  trial,  still,  it  was  maturely  considered,  and  they  all 
delivered  their  opinions  at  length,  and  concluded  by  stat- 
ing, that  the  word   *'  agreement''  must  be  understood   to. 
mean  the  consideration  for   the   promise,   as  well  as  the 
promise  itself,   and  that  such  consideration   must   appear; 
but  it  is  not  stated  how  much  of  it  is  necessary  to  be  set 
out.     I  do  not  intend  to  go  into  the  question,  whether  the 
decision  in  that  particular  case  was  right  or  not,  as  to  whe- 
ther there  was  a  sufficient  consideration,  but  the  principle 
there  adopted  appears  to  me  to  be  perfectly  correct,  viz.  that, 
the  consideration  must  appear.    That  was  confirmed  in  terms 
in  Egerton  v.  Matthews,  and  particularly  by  Mr.  Justice  Lauh 
reiice,  who  adhered  to  his  former  opinion.    After  those  cases, 
came  that  of  Lt/on  v.  Lamb,  which  was  tried   before  Mr, 
Baron  ^00 J,  at  Lancaster,  in  1807,  and  afterwards  turned 
into  a  special  case,  and  argued  at  considerable  length  before 


T82l«       font  Tery  learned  Judges,   viz.  Chief  Bafon  Macdo9kXi, 
j^*^^        Mr.  Baron  Thompson,  Mr.  Baron  Graham,  and  Mr,  Banm 
«.  Wood,  who  were  '  unanimously  of  opinion,  that  the  consider^ 

£YMou)8.    ^^j^^  ^y^^  appear  on  the  face  of  the  instrument,  as  well  as  the 
promise  itself.    There,  the  defendant  guaranteed  all  gooda 
Anderton  had  bought  from  the  plaintiff  before  a  certain  day, 
but  he  stated,  that  he  would  guarantee  no  further ;  and  the 
Lord  Chief  Baron,  in  delivering  the  judgment  of  the  Covrt^ 
said  (a),  "  A  promise  may  be  voluntary,  but  an  agreemenr,  to 
ibe  binding,  must  contain  a  mutual  engagement,  upon  ail  ade* 
quate  consideration ;  and^  to  prevent  frauds  and  perjuries, 
withm  the  meaning  and  scope  of  the  statute,  such  engage** 
ment  and  consideration  should  be  in  writing ;  othern  ise  a 
door  is  opened  to  all  the  evils  which  the  statute  was  meant, 
to  remedy ;  and  as  the  memorandum,  in  this  case,  does  not 
contain,  sufficiently,  the  agreement,  we  feel  obliged  to  deddd 
against  the  plaintiff,  however  reluctantly,  because  the  honesty 
of  the  case  seems  with  him  ;  and  the  probability  of  there  hav* 
ing  been  a  previous  request,  inducing  to  the  other  transactions, 
as  well  as  the  first,  is  strongly  in  his  favor.''     In  the  case  of 
Saunderi  v.  Wakefield,  which  was  decided  in  the  Court  of 
King's  Bench,  in  the  course  of  the  last  week,  and  in  which^ 
those  of  Ex  parte  Minet,  Ex  parte  Gardom,  and  Fowle  v.  Free^ 
man,  were  adverted  t6,  four  new  Judges  of  that  Court,  unani^ 
mously  determined,  that,  by  the  fourth  section  of  the  statute,  an 
agreement  to  pay  the  debt  of  another,  must,  in  order  to  give  a 
cause  of  action,  be  in  writing,  and  contain  the  consideration  for 
die  promise,  as  well  as  the  promise  itself.    They  have  there- 
by recognized  and  adopted  the  principle  laid  down  in  Wain 
T.  War  Iters ;  so  that  it  now  appears,  that  twelve  Judges  have 
concurred  in  the  same  opinion.     It  has  been  said,  however, 
that  the  Lord  Chancellor  has  doubted  the  propriety  of  the 
decision  in  the  latter  case ;  but  it  must  be  observed,  that  the 
cases  before  his  Lordship  did  not  necessarily  affect  it,  as  in 
all  of  them,  there  were  considerations  apparent  on  die  face 
of  the  instnunents,  as  in  those  of  Stadt  v.  hill,  Baiemam  v. 

(«)  Fall  OB  Gnaraatlet,  2d  edit.  S60. 
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'PhUKps,  and  Morm  ▼.  S^cciy.    We  bate  also  becii  pressed       -Ifel. 
%ith  the  opinion  expressed  by  tfic  late  Lord  Chief  Justice      j^^^^^ 
GUfbs,  in  the  latter  case ;  but  his  Lordship  there  observed,  v. 

fliat  he  did  not  think  it  necessary  to  over-rule  the  decision  in 
Wain  V.  fVarllm,  and  that  he  considered  the  undertaking 
binding,  notwithstanding  that  case.  But  as  the  considera- 
.  tion  was  apparent  in  Morris  ?.  Stacei/,  he  might  have  ab^ 
Matned  from  mentioning  that  authority.  Here,  however,  nO 
CDOsideration  whatever  is  expressed,  and  it  is  impossible  to 
say  whether  the  defendant's  promise  was  made  for  money  to 
be  lent,  or  goods  to  be  delivered,  or  whether  it  was  intended 
to  cover  a  gamblii^  debt,  or  any  other  transaction  of  an  iUe> 
gal  nature.  For  these  reasons,  therefore,  I  think  the  plain^ 
tifi  are  not  entitled  to  recover. 

Mr.  Justice  Burrouoh. — ^The  decision  of  the  Court  in 
Wain  ▼•  Warlttrt  has  given  rise  to  various  discussions  since 
it  was  given ;   but   Mr.  Justice  Lawrence,  in  Egerton  v. 
Maithewif  continued  of  the  same  opinion,  and  the  principle  of 
die  former  case  has  since  been  confirmed  by  die  Court  of 
Exchequer,  as  well  as  by  four  new  Judges  of  the  King's 
Bench.    Here,  however,  it  is  not  necessaij  to  advert  to  the 
facts  of  that  case,  but  we  may  act  on  the  principle  there 
kdd  dovm,  which  is,  that  the  substance  of  the  agreement 
Mist  be  stated  in  the  memorandum  for  a  promise,  to  render  a 
peraon  liable  for  the  debt  of  another.    The  words  of  the  sta- 
tttfe  are,  that  '*  a  defendant  cannot  be  charged  upon  any 
'  special  promise,^  to  answer  for  the  debt  of  another,  unless 
tile  agreement  upon  which  the  action  is  brought  to  charge 
hiiB,  or  some  memorandum  thereof,  be  in  writhig/'    The 
agreement  must  disclose  the  ground  of  such  special  promise, 
otherwise  a  mere  general  promise  would  suffice.    The  con- 
sideration is  the  proof  of  the  promise,  and  prevents  its  be* 
ing  a  mere  nudum  pactum,  and  such  consideration  is  the 
moitt  material  part  of  the  substance  of  the  agreement,  which 
bpcittt of  fiM:t  amounts  to  nothmg  without  it.     It  there^ 
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1821*        fore  seems  to  roe,  that  od  the  construction  of  the  statute 
Jbiijkiiis      ^^^>  ^^  consideration  ought  to  appear  on  the  face  of  the 
«•  instrument.     Here^  there  is  nothing  to  shew  for  what  consi> 

deration  the  promise  was  made.  It  might  have  been  for 
goods  sold,  money  lent^  or  on  an  account  stated ;  and  if 
either  of  those  had  been  the  consideration  for  the  promise 
and  given  in  evidence  at  the  trial,  it  would  have  been  a  vari- 
ance from  the  substance  of  the  declaration.  The  terms  of 
,the  agreement  should  have  appeared  at  all  events ;  and  as 
the  principle  adopted  in  Wain  v.  JVarlter$  has  been  sanc- 
tioned and  approved  of  by  twelve  Judges,  it  would  be  too 
much  for  us  now  to  say,  that  they  were  all  mistaken  in  the  law 
.on  the  subject.  For  myself,  I  must  confess  that,  although  the 
Lord  Chancellor  might  have  entertained  a  diflferent  opinion, 
I  should  be  disposed  to  adopt  that  which  has  been  acted 
upon  in  the  courts  of  law.  This  case,  however,  may  be 
decided  independently  of  that  of  JVain  v.  fVarlters,  as 
the  declaration  cannot  be  supported  by  the  written  under* 
taking  of  the  defendant^  the  terms  of  which  do  not  render 
him  liable  on  his  promise  to  the  plaintiffs. 

"Mr.  Justice  Rich  abdson.— The  object  of  the  statute  of 
Charles  was  to  prevent  frauds,  by  perjury,  or  subornation  of 
perjury,  by  causing  that  to  be  reduced  into  writing,  which  be- 
fore might  have  been  proved  by  parol  testimony.  The  fourth 
section  enacts,  that  ''  no  action  shall  be  brought,  whereby  to 
charge  a  defendant  upon  any  special  promise  to  answer 
for  the  debt  of  another  person,  unless  tlie  agreement  upon 
which  such  action  shall  be  brought,  or  some  memorandum  or 
note  thereof,  shall  be  in  writing,  and  signed  by  the  party  to 
be  charged  therewith."  The  Court  ought  to  put  such  a 
construction  on  this  clause,  as  will  best  effectuate  the  pur- 
pose and  intention  of  the  legislature.  The  question  then  is^ 
whether  the  letter  written  by  the  defendant  in  this  case,  is 
such  a  note  or  memorandum  as  will  satisfy  the  terms  of 
tliat  enactment?    On  the  face  of  it,  it  is  ambiguous  and 
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doiAtfiil^  and  it  does  not  appear  whetlier  the  defendant  .1821. 
meant  to  be  security  for  Cowing  and  Co.,  for  a  past  or  a  jbhkimi 
future  consideration,  or  in  point  of  fact,  whether  there  was  ^  •*• 
any  consideration  whatever.  It  might  have  applied  to  either, 
for  if  they  were  indebted  to  the  plaintiffs,  it  might  have  been 
worded  in  the  same  terms,  and  it  is  equally  applicable  to  a 
debt  about  to  be  created.  So,  it  might  apply  to  money  lent— « 
or  to  be  advanced ; — to  goods  sold— or  to  be  delivered,— -or 
even  to  an  illegal  debt.  As,  therefore,  it  is  wholly  silent  as  to  the 
consideration  for  the  promise,  whatever  is  necessary  to  render 
h  available,  must  be  supplied  by  parol  evidence.  The  decla- 
ration states,  that  the  promise  was  given^  in  consideration  that 
the  plaintiffs  would  sell  and  deliver  goods  on  credit  to  Cowing 
and  Co.  for  which  the  defendant  undertook  to  be  liable  to  the 
amount  of  100/.  If  the  memorandum  was  given  in  evi- 
dence, and  the  consideration  appeared  on  the  face  of  it  to 
be  for  goods  to  be  sold  to  Cowing  and  Co.,  and  the  plaintiffs^ 
instead  of  supplying  goods,  had  advanced  money  to  them^ 
that  would  not  have  fallen  within  the  intention  of  the  gua- 
rantie,  which  was  in  its  terms  confined  to  goods  alone.  But 
if  the  memorandum  can  be  deemed  sufficient  in  its  present 
terms,  parol  evidence  might  be  admitted  to  shew  whether  it 
applied  to  goods  or  money,  and  the  effect  of  such  evidence 
would  be  to  open  a  door  to  that  subornation  of  perjury 
which  it  was  the  object  of  the  statute  to  prevent.  The 
section  requires,  that  the  agreement,  or  some  memoran- 
dum thereof,  should  be  in  writing ;  that  is,  that  the  sub- 
stance of  the  cause  of  action  should  be  reduced  into  writ- 
ing ;  and  that  cannot  be  done,  unless  the  consideration  is  ex- 
pressed, for  the  consideration  is  the  essence  of  the  agreement. 
The  legislatqre  did  not  require  the  whole  of  the  agreement 
to  be  in  writing ;  they  thought  it  unnecessary  to  be  set  out 
in  detail,  as  it  might  be  productive  of  difficulty,  and  therefore 
allowed  a  memorandum  or  note  thereof  to  be  deemed  suf- 
ficient, which,  although  it  might  be  loosely  worded,  should 
itill  disclose  the  real  substance  of  the  cause  of  action.    This 
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mA  Ibe  opinion  of  the  Court  in  fVain  ▼.  fVaf Iters.  So,  h 
Stadi  V.  Lill,  and  Bateman  ▼•  Phillips,  it  was  deteriaincd  tbtH 
Ihe  agreement  need  not  appear  in  detail,  but  that  there  must 
be  a  memorandum  in  writing,  which  must  in  some  measure  or 
other,  point  out  the  consideration  for  which  the  action  is  <conir 
menced.  I  agree  with  my  Brother  Park,  that  it  is.  not  neces- 
sary for  us  to  give  any  opinion  as  to  whether  a  constderatioa 
appeared  on  the  face  of  tlie  instruihent  in  Wain  v.  IVarlterp^ 
but  that  we  may  decide  on  the  principle  there  contained,  viz. 
not  only  that  the  proroisie  must  be  in  writing,  but  further,  that 
the  consideration  for  the  promise  must  be  shewn.  Wbak 
may  be  a  sufficient  disclosure  of  the  cause  of  action,  is  a 
mere  matter  of  fact.  In  Stadt  ▼.  Li7/,  the  Court  conndered 
diat  there  was  an  implied  request  from  the  defendant  to  tb« 
plaintiff  to  fiimish  goods  to  a  third  person,  as  die  defendant 
guaranteed  the  payment  of  any  goods  which  the  plaintiff 
should  deliver  to  such  person.  So,  in  Bateman  ▼•  Phillip§p 
the  consideration  was  apparent  on  the  face  of  the  letter,  and 
the  Court  thought  that  the  parol  evidence  there  offered  did  not 
go  to  extend  the  terms  of  the  agreement,  but  only  explain 
them,  and  that  it  imported,  that  if  die  plaintiff  would  grant 
indulgence  to  a  third  person  until  a  Certain  day,  the  de* 
fendant  undertook  to  see  him  paid.  It  has  been  urged,  how* 
ever,  by  my  Brother  Peake,  that  in  Egerton  v.  Mattkeics,  a 
different  construction  was  put  on  the  seventeenth  section 
of  the  statute  than  on  the  fourth ;  but  I  think  not ;  nor 
is  it  necessary  for  me  to  express  any  opinion  as  to  this 
point,  for  in  that  case,  the  cause  of  action  appeared  on 
the  instrument  itself,  by  which  the  defendants  agreed  to  give 
the  plaintiff  \9d.  per  pound  for  thirty  bales  of  Smyrna  cot* 
ton,  customary  allowance,  cash  three  per  cent.,  as  soon  as 
their  certificate,  was  complete.  That  was  a  memorandum  of 
the  bargain,  and  had  a  prospective  view  to  give  that  sum  for 
the  cotton  to  be  sold  to  them,  after  they  had  oblsiined  their 
certificate.  The  words  of  the  seventeenth  section  are,  that 
^«a  contract  for  the  sals  of  any  goods,  for  the  price  of  lOtm 
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or  apwanb,  sball  be  good,  except  the  buyer  give  iocDethiog        IBSK 
in  earnest  to  bind  the  bargain,  or  that  some  note  or  m&-      jsMKiiit 
Boraoduni  in  Mrritbg,  of   the  said  bargain^  be  made  and    j^^^^p^^ 
signed  by  the  parties  to  be  charged  by  such  contract." 

If  a  person  in  a  warehouse  were  to  make  a  bargain  for 
'Ae  pnrcbase  of  goods  of  above  10/.  value,  and  give  as  a 
BKOioranckim,  «'  I  will  pay  A.  B.  50/./'  I  do  not  think  that 
it  would  be  a  suflBcient  memorandum  of  the  bargain  under 
diat  clause, -as  it  would  be  necessary  to  bring  forward  parol 
evidence  to  shew,  that  such  sum  was  to  be  paid  for  goods 
aoU  ;  but,  in  Egerton  v.  Matihev$,  the  consideration  for  the 
promise  was  sufficiently  pointed  out ;. and  it  must  .be  inferred 
from  the  opinions  tbero  expressed  by  Lord  Elleuborough  and 
Mr.  Justice  Lawrence,  in  which  the  other  Judges  of  the  Court 
concurred,  that  they  did  not  intend  to  impugn  or  cast  a  doubt 
on  their  former  decision  in  JVain  v.  fVarlters,  but  that  that  case 
was  distinguishable  from  it.    So,  in  Lyon  v.  Lamb,  the  Court 
of  Exchequer  thought  that  the  principle  laid  down  in  fVain 
V*  Warlien  was  perfectly  right ;  and  in  the  very  recent  deter- 
mination of  the  Court  of  King's  Bench  in  Saundeny*  lVak0h 
fidd,  and  which  bears  the  nearest  resemblance  to  the  present, 
the  former  doctrine  was  most  fully  adopted*    There,  the 
memorandum  was  much  more  expresnve  of  the  considenir 
lion  than  in  the  present  case,  as  the  defendant  engaged  to 
pay  a  particular  bill,  drawn  by  a  person  in  favor  of   the 
plaintiff.      With  respect  to  the  dicta  of  Lord  EldcM^  it 
does  not  seem  to  me  that  there  has  been  any  direct  decision 
by  his  Lordship,  contradicting  the  principle  of  the  doctrine 
adopted  in  Wain  v.  fFurfterSy  although  he  unquestionably  used 
very  strong  expressions,    and  seemed  to  entertain  a  doubt 
as  to  its  authority.    The  cases  of  Bird  y.  BloiUy  and  Moore 
«.  Hart,  are  inconsistent  with  it,   as   the    promises  were 
made  in  consideration  of  marriage..    So,  in  Seaion  v.  Slade^ 
and  Fowk  v.  Freeman,  where  specific  performances  were 
dtcioed  for  tbe  completion  of  the  sale  of  an  estate*  the 
jgsfMMiits  had  reference  t9  the  estate  sold^  as  wsU  m  ll^ 
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price  to  be  given  for  it.  It  was  not  decided  in  IVain  t. 
Warlten,  nor  ha:)  it  been  since  held,  that  it  was  neces« 
sary  that  the  memorandum  of  the  agreement  should  be 
signed  by  both  parties ;  for  the  fourth  section  of  the  sta- 
tute only  requires  the  signature  of  the  party  charged.  Here, 
as  the  letter  written  by  the  defendant  does  not  disclose  whe- 
ther the  promise  was  made  by  him  for  a  past  or  future  con- 
sideratioUy  nor  the  cause  for  which  it  was  given, — if  parol 
testimony  were  allowed  to  explain  either  of  those  circum- 
stances, it  would  let  in  the  mischief  which  it  was  the  eipress 
object  of  the  legislature  to  obviate  and  prevent,  when  the 
statute  in  question  was  passed. 

Judgment  of  nonsuiL 


Thnrtday, 
Julys. 


In  a  joint  ac- 
tion for  a 
libel  by  tbree 

Slalntiffi,  the 
efcndantft 
nay  call  on 
the  attorney 
o^  one  of 
them  for  an 
account  of 
the  residence 
or  occupation 
af  the  others. 


Wo R TON  and    two  Others  Vn  Smith  and  Another. 

This  was  an  action  on  the  case  for  a  libel,  to  which  the 
defendants  pleaded  Not  Guilty. 

* 

Mr.  Serjt.  Huilock,  on  a  former  day  in  this  Term,  obtained 
a  rule,  calling  on  the  attorney  for  the  plaintiff  JVorton  to 
shew  cause  why  he  should  not  disclose  the  particulars  in 
writing  of  the  places  of  residence  and  occupations  of  the 
other  two  plaintiffs  to  the  defendants,  or  their  attorney,  and 
that  in  the  mean  time  all  further  proceedings  in  the  action 
might  be  stayed.  He  founded  his  motion  on  an  affidavit^ 
which  stated,  that  the  defendants  had  made  several  en- 
quiries to  discover  those  plaintiffs,  but  without  success ; 
that  they  were  wholly  ignorant  of  their,  places  of  abode, 
or  their  avocations;  and  that  the  attorney  of  fVortoH,  on 
being  applied  to,  had  refused  to  give  them  any  informa- 
tion on  the  subject. 

The  learned  Serjeant  submitted,  that  if  the    defendants 
knew   the    residences   or  occupations   of  those  plaintiffs^ 
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they  might  plead  a  justification,  or  be  entitled  to -prepare 
their  defence  to  the  action,  iivhich  they  could  not  do,  pro- 
dded they  were  to  remain  in  ignorance. 

And  on  this  day,  no  cause  being  shewn,  the  rule  was  made 

Absolute  (a). 


Ill 


1821. 

IfORTOH 

Smith. 


(c)  See  Tidd'i  PraetUe,  7Ui  edit.  551.  Gtfnn  v.  Kirby,  1  Str.  40f . 
Brmeehy  ▼.  DtdioMf  ibid.  705.  Taylor  ▼.  HarrU,  4  Barn.  Sc  Aid.  93.— 
Jokmrnm  y.  BirUyy  5  Barn.  &  Aid.  540.    S.  C.  1  Dow*  Sc  RyL  174. 


Collins  v.  Snugos. 


Thanday, 
July  5. 


Af  B.  Serjt.  Pell  on    a  former  day  in  this  Term,  had  ob«  where  a  ihe- 
taiaed  a  rule  ftisi  that  the  defendant  might  be  surrendered  in  onwrSdng 

dischai^e  of  his  bail :  on  an  affidavit  of  one  of  the  Serjeants-  the  drfendant, 

.  "^  took  nye  ghil- 

at-Mace  to  the  Sheriffs  o(  London,  which  stated,  that  on  lings  from  him, 

the  16th  May  last,  he  arrested  the  defendant ;    but  as   he  to^y'^lh?^ 

bad  done  on  other  occasions,  took  his  word  for  doing  what  '«n»»l«"d«'  of 

'  •  o  ^Imt  w«g 

was  necessary  in  this  action,  whereupon  the  defendant  gave  ataal  at  a 
him  five  shillings,  and  promised  him  the  remainder  of  what  was  and  allowed 

usual,  at  a  future  day  :  that  the  sheriffs  had  not  returned  the  j*^  ^^  f[^  ^l 

•^  '  .  '   large  without 

writ,  and  that  the  defendant  was  a  prisoner  in  the  King's  taking  a  hail- 
_      ,  .    .  1        .  1       ,  .      I  •         •    '   ^n^t  without 

Hench ;  and  that  unless  he  was  surrendered  m  this  action,  the  plaintiff's 

he  (the  officer)  would  be  obliged  to  pay  the  debt  and  costs.     ^°^  ^ 

mrrendered 

Mr.  Serjt.  0/t3/otS7  afterwards  shewed  cause  on  affidavits,  of  his  bail; 

which  stated,  that  the  defendant  had  given  the  officer  five  menr'ha^g 

shillings,  on  which  he  allowed  him  to  go  at  large,  without  ^'"^  tS^** 

taking  a  bail-bond,  but  that  such  officer  had  nevertheless  notretoming 

the  writ,  it 
cannot  be  set 
aside,  nor  will  the  Court  relieve  him  by  allowing  him  to  put  ia  and  jastify  bail. 
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1821.        stated  to  the  plaintiff,  that  he  had  never  seea  the  defendaofy 
nor  had  be  been  able  to  find  bim« 


CoLLIHt 

SiiuGQj.  Tijg  Court,  on    the    authority  of  the  case  of  Fuller  t. 

Prest  (a), 

'Dischai^ed  the  rule,  with  costs. 

An  attachment  having  afterwards  issued  against  the  sheriffs 
for  not  returning  the  writ ; 

Mr.  Serjt.  Taddy  moved,  that  it  might  be  set  aside,  and 
that  bail  might  be  put  in  and  justified. 

Mr.  Serjt.  Lawes  now  shewed  cause,  and  opposed  the 
justification,  on  the  authority  of  Fuller  v.  Prest,  where  a 
similar  application  was  refused ;  and  he  cited  the  case  of  The 
King  v.  The  Sheriffs  of  London  (b),  where  the  Court  re* 
fused  to  set  aside  an  attachment  against  the  Sheriff  for  not 
bringing  in  the  body  on  payment  of  costs,  on  the  application 
of  the  defendant,  who  swore  to  merits,  where  it  appeared 
that  no  bail-bond  had  been  taken  by  the  sheriff;  and  the 
Court  considered  that  it  was  in  reality  an  application  by  the 
Sheriff's  officer,  he  being  the  only  person  interested  in  settii^ 
aside  the  attachment. 

The  Court  being  clearly  of  opinion  that  these  cases  were 
conclusive,  and  that  the  sheriff's  officer  had  acted  contrary 
to  his  duty  as  such,  refused  to  set  aside  the  attachment,  nor 
would  they  allow  the  bail  to  justify  as  prayed  for. 

Rule  discharged* 
(«}  7  Tetm  Rep.  109. (b)  f  Bam.  Se  Aid.  554. 


# 
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Adams.  Gent,  one,  &c.  v.  Luck.  Thnwday, 

July  5. 

iff  R.  Serjt.  Faughan,  on  a  former  day  in  this  Term,  had  Where  an  at- 
obtained  a  rule  calling  on  the  plaintiff  to  shew  cause,  why  privilege  was 
the  writ  of  attachment  of  privilege,  which  had  been  issued  ]J!5e%ffi?'the 

by  him  against  the  defendant  in  this  cause,  might  not  be  set  etMotgndny, 

,  .  .  and  before  the 

aside  for  irregularity,  with  costs,  and  the  bail-bond  which  had  ^ufuia  diepoii^ 

been  given  by  the  defendant,  delivered  up  to  be  cancelled,  ^^*  ctrud^ln 

on  the  ground  of  irregularity  in  the  return  of  the  writ;  it  full  Term; 

being  made  returnable  after  the  essoign  day,  and  before  the  allowed  it  to 

quarto  die  post,  instead  of  being  returnable  on  a  day  cer-  ^^  payment  of 

tain  ia   full  Term.     He  relied  on  the  cases  of  Mills   v.  T*V V  ^a 

plaintiff,  ana 

Bond  (a),  where  it  was  held  that  original   process  return-  those  of  the 
able  out  of  Term,  avoided  a  bail-bond   taken  on  it ;  and  the  defendant 
Kenmrtky  v.  Peppiat  (6),  where  the  Court  decided,  that  a  *®  •^^  *'  *"^*' 
writ  returnable  on  a  die$  non,  was  altogether  void,  and  could 
not  be  amended. 

Mr.  Serjt.  Uullock  now  shewed  cause,  and  submitted 
that  the  writ  should  have  been  returned  and  before  the 
Court,  previously  to  this  motion  being  made,  for  in  Perrot  v. 
Hele  (c),  Mr.  Justice  Yates  said,  that  **  you  cannot  take  any 
advantage  of  the  irregularity  of  process,  without  having  it 
returned^  and  before  the  Court,  which  in  that  oise  it  was 
not ;  and  that  the  Court  would  not,  on  a  motion  to  bave  the 
writ  retarued,  have  made  any  rule  for  that  purpose.''  But, 
at  all  events,  the  Court  would  allow  the  writ  to  be  amended, 
fis  was  done  in  Walker  v.  Hawkey  (d),  where  a  writ  of  ca* 
fias  ad  respondendum^  which  was  made  returnable  on  a  day 
certain,  instead  of  a  general  return  day,  was  permitted  to  be 
ameudedf  ev^n  after  a  rule  nisi  bad  been  obtained  to  quash 
it  for  irregularity. 

(a)  1  Str.  399. (6)  4  Barn.  &,  Aid.  288.  (c)  S  WiU.  58. 

(4)  1  Marsh.  399.  S.  C.  5  Taunt.  853. 
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Mr.  Serjt.  Faughan,  in  support  of  the  rule,  submitted, 
that  it  was  too  late  to  amend  the  writ,  which  was  in  itself  a 
nullity. 

But  the  Court  discharged  the  rule,  and  permitted  the 
plaintiff  to  amend  the  writ  on  payment  of  the  costs  of  such 
amendment,  and  of  this  application. 


Thursday, 
July  5. 


Bragg  and  Another,  Executors,  &c.  v.  Cole. 


Where  the  de-  This  was  an  action  of  assumpsit,  brought  by  the  plaintiffs  as 
fendant  agreed  r    •      o       -rx       >  »  ^  i       « 

to  pnrcbase  a    executors  ot  tbe  nev.  JJr.  Aaney,  to  recover   from  the  de- 

a^certaln^am'^  fendant  the  value  of  certain  ash  trees  sold  to  him  in  the  life- 
time of  the  testator.      The   first  count  of  the  declaration 


stated,  that  on  the  21st  Marchy  1811,  Dr.  Adney  caused 
to  be  put  up  to  sal  e  by  public  auction,  divers  timber  trees, 
in  divers  lots,  subject  to,  among  other  conditions,  that  the 
purchaser  of  each  lot  should  pay  a  deposit  of  10/.  per  cent. 


and  pay  for 
the  same  ac- 
cording to 
conditions  of 
sale,  and 
afterwards 
felled  and 
carried  away 

without  mak-    in  part  of  his  purchase  money,  and  pay  the  remainder  into 
mfnt^and^-  the  Bridport  bank  on  the  7th  September  then  next,  or  that 

fused  to  pay      be   should  pay  a  moiety  to  the  seller  himself  on  that  day, 
nntd  the  re-  \  -^  ■'.  '' 

mainder  had  and  the  remainder  at  Christmas  following ;  and  that  the  pur- 

ed :— Held,  *  chasers  riiould  fell  and  cut  down  all  the  timber  in  a  fair  and 

^**to**f*th  "5"*^  *^y>  before   the  Ist  December   then   next,  and  carry 

vendor  liaving  away  the  same  through  the  usual  paths.     The  plaintiffs  then 

tablish  a  averred, .  that  the  defendant  became    the  purchaser  of  one 

specia^'con-  ^^  ^^^  '^^>  containing  ten  ash  trees,  for  the  sum  of  35l.  and 

tract,  might     afterwards  felled  and  carried  away  divers  of  them,  and  dis- 
reooverthe  ''  '  - 

▼alne  of  the     pos^d  of  the  same  to  his  own  use ; — and  assigned  for  breach 
the  defendant  ^^^^  ^^  would  not  pay  a  deposit  of  10/.  per  cent,  in  part  of 

under  counts 

for  goods  sold 

and  delivered,  as  the  defendant,  by  snch  taking,  had  disaffirmed  the  entirety 

of  the  contract. 


COLl. 
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kb  parchaae-mbney,  nor  did  he  pay  the  residue,  or  any  part  1821. 

thereof,  into  the  Bridport  bank  on  the  day  in  tii^  conditions         ""^"^ 
roentidoed,  or  at  any  other  time,  either  to  the  testator  in  his  «. 

life-tine,  or  to  the  plaintiffs  as  his  executors,  since  his  death. 
The  declaration  also  contained  counts  for  trees  sold  and  de- 
livered by  the  testator  before  his  death ;  and  the  common 
money  counts.  There  was  a  second  set  of  counts,  laying 
the  promises  to  'the  plaintiffs  as  executors.  The  defendant 
ple«ied,  first,  non-assumpsit^  and  secondly,  actio  non  accre* 
vit  infra  sex  ahfios,  on  both  of  \ihich,  issue  \ias  joined. 

At  the  trial  of  the  cause  before  Mr.  Justice  Holroyd^  at 
the  last  Assizes  at  Dorchester ^  it  was  proved,  that  the  de- 
fendant agreed  to  purchase  ten  ash  trees,  being  lot  22,  as  ex- 
pressed in  the  conditions  of  sale,  for  S5L  and  that  he  signed 
such  conditions  accordingly,  but  that  they  were  not  bought 
at  the  sale,  but  sold  to  him  by  the  auctioneer  the  same  even- 
ing, when  it  was  over,  by  private  contract;  that  the' defen- 
dant afterwards  cut  down  seven  of  the  trees,  and  carried 
them  away  in  June  1814,  and  that  he  had  never  paid  for 
them;  tliat  Dr.  Adney  died  in  1815,  and  that  iu  1818  the 
defendant,  on  being  applied  to  by  a  person  who  rented  an 
esitate  under  Dr.  ^.,  for  the  payment  of  the  trees,  the 
former  confessed  that  he  had  never  paid  for  them,  and  said, 
**  he  would  not  pay  for  any  part  of  them,  until  he  had  taken 
away  the  whole  :** — on  which  the  tenant  informed  him,  that 
''  if  he  paid  the  money  into  the  Bridport  bank,  he  mi§^t 
take  the  three  remaining  trees  as  soon  as  he  pleased.''  The 
conditions  of  sale  contained  a  proviso,  that  in  C9se  default 
should  be  made  in  payment  of  the  purchase-money,  or  any 
part  thereof,  by  any  purchaser,  according  to  the  terms  of 
the  conditions,  then  the  seller  of  his  agent  might  retain  the 
whole  of  the  timber  so  unpaid  for,  if  then  on  the  premises ; 
and  if  removed  therefrom,  to  follow  and  take  the  same,  and 
the  same  again  to  re-sell  or  dispose  of  by  auction  or  private 
contract^  as  he  might  think  proper ;  and  with  the  monies  to 
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1821.  arise  therefrdm,  to  pay  and  satisfy  the  seller  the  monies  thed 
^^"^  remaining  due,  and  the  costs  ind  expences  attending  the  re* 
taking  and  re-^selling  of  such  timber ;  and  that  if  any  deficiency 
should  remain,  the  same  should  be  paid  by  the  purchaser  so 
making  default  in  payment.  On  its  being  proved  that  the 
trees  were  not  purchased  at  the  sale,  but  shortly  afterwards 
by  private  contract  I  the  first  count  of  the  declaration  was 
abandoned;  when  it  was  objected  for  the  defendant,  that 
the  plaintiffs  could  not  recover  on  the  other  counts,  as  there 
was  no  delivery  by  the  vendor,  and  that  the  contract  vras 
entire  and  could  not  be  severed ;  and  consequently,  that  the 
defendant  could  not  be  deemed  liable  to  pay  for  any  of  the 
trees  before  he  had  taken  the  whole  of  them  away.  It  was 
also  objected  that  this  case  came  within  the  fourth  section 
of  the  statute  of  Frauds,  as  it  was  an  agreement  for  an 
iiterest  in  land,  and  therefore  that  the  plaintiffs  could  not 
recover  on  counts  for  trees  sold  and  delivered  by  the  testator 
in  his  life-time. 

The  learned  Judge  at  first  thought  that  the  plaintiffs  could 
not  recover  on  those  counts,  but  observed,  that  a  delivery 
might  be  satisfied,  by  the  vendor's  allowing  part  of  the  trees 
to  be  cut  down  and  carried  away  by  the  defendant ;  that  the 
contract  was  not  within  the  statute,  it  being  for  a  chattel  in* 
terest  only ;  and  he  referred  to  the  case  of  Parker  v.  Stam^ 
land  (a).  It  was  also  proved,  that  the  value  of  the  trees 
taken  by  the  defendant  amounted  to  23/.  and  the  Jury  foand 
a  verdict  for  the  plaintiffs  for  that  sum,  but  leave  was  given 
the  defendant  to  move  to  enter  a  nonsuit,  if  the  Court  shoold 
be  of  opinion  that  the  above  objections  were  well  founded. 

Mr.  Serjt.  Lens,  in  the  last  Term,  having  accordingly  ob-^* 
tained  a  rule  tdsi,  " 

r 

Mr.  Serjt.  Pell  and  Mr.  Serjt.  Lawes  now  shewed  causeL 
The  justice  of  the  case  is  most  clearly  in  £svor  of  the  plain* 

(a)  11  East,  set. 
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iSn,  for  the  defendant  took  away  seven  of  the  trees,  which      la^i. 
he  newer  paid  for,  and  the  vendor  or  his  executors  were  war- 
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ranted  in  refusing  the  delivery  of  the  remaining  three^  until  « 
they  had  been  satisfied  for  those  which  had  been  removed. 
As  they  were  not  sold  at  the  auction,  there  was  no  stipulated 
time  when  they  were  to  be  paid  for,  and  a  constructive  de- 
livery b  sufficient  to  satisfy  the  statute  of  frauds.  When  the 
seven  trees  were  cut  down  by  the  defendant^  they  became  his 
properij,  and  if  reference  be  made  to  the  terms  of  the  condi- 
tions, they  do  not  afford  any  evidence  of  an  entire  contract, 
tot  the  payments  were  to  be  made  at  different  times,  And  so 
Bi^ht  the  delivery,  and  the  trees  were  to  be  cut  and  carried 
away  at  the  expence  of  the  purchasers.  The  case  of  Chaplin 
V.  Rogen  (a)  is  expressly  in  point  to  shew  that  there  was  a 
delivery  to  the  defendant,  for  it  was  there  held,  that  after  a 
bargain  and  sale  of  b  stack  of  hay  between  the  parties  on  the 
spot  where  the  stack  stood ;  evidence  that  the  vendee  actually 
sold  |)art  of  it  to  another  person  (by  whom,  though  against  the 
vendee's  approbation,  it  was  taken  away),  is  sufficient  to 
warrant  the  Jury  in  findmg  a  delivery  to,  and  an  acceptance 
by  the  V€odee,  so  as  to  take  the  case  out  of  the  statute. 
So,  in  Groning  v.Mendham  {jb\  where  a  plaintiff  having  re- 
ceived an  order  from  the  defendant  for  goods,  shipped  them, 
tod  transmitted  to  him  the  bill  of  lading,  indorsed,  making 
the  goods  deliverable  to  order  or  assigns,  and  on  their 
irrival  the  captain  withheld  the  goods  in  consequence  of  the 
defendant  having  refused  to  accept  a  bill  drawn  on  him  for  the 
price;  and  thereupon  the  defendant  recovered  in  trover 
againat  the  captain ;  it  was  determined  that  the  plaintiff 
might  have  an  action  for  goods  sold  and  delivered,  for  the 
delivery  of  the  goods  was  complete  as  between  him  and  the 
defendant,  by  the  delivery  on  board  the  ship  ;"  and  Lord  £/- 
lenbaroagh  there  observed (c),  "  Suppose  .this  had  been  a 
delivery  into   the  warehouse  of  the  vendee,  and  the  goods 

(s)  1  East,  i9f.    '       (ft)  5  Maal.  Sc  Selw.  1 89.  (c)  Id.  19a 
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1831..       had  afterwards  been  wrongfully  taken  away  by  the  vendor, 
^^^""^        that  would  not  have  destroyed  the  vendor's  right'  of  action  as 
«•  for  goods  sold,  though  it  might  have  afforded  the  vendee  a 

cause  of  action  of  another  sort,  as  for  the  tortious  taking." 

Mr.  Serjt.  Lens,  in  support  of  the  rule. — ^The  only  ques- 
tion in  the  present  case  turns  on  the  entirety  of  contract. 
The  plaintiffs  having  failed  in  proving  the  special  contract 
as  declared  on,  according  to  the  conditions  of  sale,  they 
cannot  recover  for  goods  sold  and  delivered,  by  apportioning 
the  sum  to  be  paid  for  the  'trees  that  were  taken  away« 
The  trees  were  purchased  as  one  lot,  and  each  of  them 
might  be  of  a  different  value.  The  plaintiffs  therefore,  can- 
not recover  pro  rata,  as  for  goods  sold  and  delivered,  but 
as  the  bargain  or  contract  was  in  i(self  entire,,  they  can  only 
recover  against  the  defendant  for  a  breach  of  that  contract. 

Mr.  Justice  Park  (a), — I  am  of  opinion  that  the  verdict 
found  by  the  Jury  was  right,  and  ought  not  to  be  disturbed. 
If  we  were  to  decide  on  the  terms  comprised  in  the  condi- 
tions of  sale,  it  does  not  appear  to  tne  that  the  contract  must 
of  necessity  be  considered  as  entire ;  for  they  contained  a  pro- 
viso that  it  might  be  opened  under  circumstances,  namely,  "that 
in  case  default  should  be  made  in  payment  of  the  purchase 
money,  or  any  part  thereof,  by  any  purchaser  not  acceding  to 
the  terms  therein  stipulated,  then  the  seller  might  retain  the 
whole  of  the  timber  so  unpaid  for,  if  then  on  the  premises ; 
and  if  removed  therefrom,  might  follow  and  take  the  same^ 
and  re-sell  it  by  auction  or  private  contract,  as  he  might  think 
proper;  and  that  if  any  deficiency  remained,  the  same  should 
be  paid  by  the  purchaser  so  making  default  in  payment.'* 
The  parties,  therefore,  contemplated  what  has  happened  in 
this  case.     Independently,  however,  of  any  default  by  Dr. 

(a)  Lord  Chief  Justice  DaUas  was  absent  at  the  Cockpit,  where  ho 
atteoded  as  Privy  Counsellor,  to  cootider  the  nature  of  the  late 
Queen's  clairan. 
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Adney  in  his  life-time,  it  is  a  strong  argument  to  shew  that  1821. 
the  defendant  did  not  consider  the  contract  as  entire;  for  he  ^^^^^ 
felled  and  took  away  seven  of  the  trees,  and  constantly  re-  «. 

fused  to  pay  for  them.  I  therefore  thinks  that  the  plaintiffs, 
as  his  executors,  were  justified  in  refusing  the  delivery  of  the 
remaining  three  trees,  until  the  others  were  paid  for ;  and  that 
the  Jury  were  warranted  in  finding  a  verdict  for  them  for  the 
amount  of  those  which  were  taken  away. 

Mr.  Justice  Buerough. — As  the  defendant  neglected  to 
pay  for  the  trees  according  to  the  terms  of  the  agreement, 
and  afterwards  took  seven  of  them  away,  I  think  he  thereby 
abandoned  the  entirety  of  the  contract. 

Mr.  Justice  Richardson. — ^Tlie  contract  was  at  first  en- 
tire. If  the  seller  had  withheld  the  delivery  of  the  trees  in 
the  first  instance,  the  plaintiffs  would  not  have  been  entitled 
to  recover.  But  the  fault  rests  entirely  with  the  defendant  as 
purchaser.  He  was  bound  to  pay  for  the  trees  according  to 
|be  terms  of  the  agreement ;  and  after  he  had  taken  away 
seven,  which  he  did  not  pay  for,  he  still  refused  to  pay  until 
the  delivery  of  the  three  others.  It  would  be  too  much  to 
say  that  he  can  keep  those  he  received,  without  making  any 
payment  whatever  for  them.  It  appears  to  me,  that  the  con- 
tract is  complete  as  to  those,  and  tliat  it  was  entirely  owing 
to  the  fault  of  the  defendant  that  the  others  were  not  taken 
away.  On  the  whole,  therefore,  I  concur  with  the  Court  in 
thinking,  that  a  promise  in  law  results  from  the  defendant  to 
the  plaintiffs  as  executors,  of  the  seller,  for  the  payment  of 
those  trees  cut  down  and  carried  away  by  him,  and  conse- 
queotly,  that  they  are  entitled  to  recover. 

llule  discharged.     , 
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^'*/?»y»  Francis  v.  Neave,  Bart. 

July  6. 

In  an  action  ^His  was  an  action  brought  against  the  defendant,  as  latQ 
•SrSVor  ^not  ^^^^^  ^^  ^^^  county  of  Essex,  for  not  arresting  a  person  by 

arresting  a  de-  ^e  name  of  Hurrell,  after  four  warrants  had  been  delivered 

fendant ;  proof 

of  the  indorse,  to  one  of  his  bailiffs  for  that  jHirpose.    The  first  count  of 

officer's  name  ^^  declaration  stated,  that  the  plaintiff  sued  out  a  writ  of 
^^^^ntfby  ygfg  omittas  capias  ad  respondendum  against  HurreU,  di- 
the  under-  rected  to  the  defendant  as  such  sheriff,  under  which  he  waa 
is  sufficient  to  di^^ted ;  but  that  the  defendant  afterwards  voluntarily  per« 
officer^with  th  °^'^'®^  ^'"*  ^^  escape.  The  second  count  was  for  not  arreat- 
sberiff,  and  ing  HurrelL  There  were  two  other  counts,  which  were 
indorsement      fioiilar  in  substance  to  the  first  and  second ;  and  the  defend- 

his  antborTty,    ^^  pleaded  Wot  Guilty. 

T}^^T^  «""  At  the  trial  of  tlie  cause  before  Mr.  Barpn  Wood,  at  the 
ing  the  ofncer 

himself,  or  last  assizes  at  Chelmsford^  in  order  to  connect  tlie  defendant 
warrant  under  with  the  officer  who  ought  to  have  arrested  Hurrelly  an  ex* 
^ted.    ^  amined  9ffice  copy  of  the  writ  was  produced,  with  the  name 

of  such  officer  indorsed  thereon.  It  was  proved  by  a  clerk  to 
the  plaintiff's  agent,  that  he  bad  applied  at  the  sheriff's  office 
for  a  warrant  on  the  writ ;  that  he  directed  the  under  sheriff 
to  insert  the  name  of  the  officer  in  the  warrant ;  and  that  be 
received  the  warrant,  so  directed  to  the  officer,  from  the 
under  sheriff;  and  that  he  sent  it  by  the  same  post  to  such 
officer.  The  sheriff's  return  of  non  est  inventus  was  also 
proved.  The  witness  who  produced  the  writ,  stated  that  he 
belonged  to  the  sheriff 's  office ;  that  the  writ  was  received 
there  from  the  plaintiff's  agent,  indorsed  with  the  name  of 
the  officer ;  and  that  he  directed  the  name  .of  such  officer  tp 
be  written  on  it  a  second  time,  which  was  accordingly  done  ; 
and  it  appeared  that  both  these  indorsements  had  been  made 
,  on  the  writ,  and  that  the  name  of  the  person  so  indorsed  was 
one  of  the  defendant's  officers.  For  the  defendant,  it  was 
insisted,  that  this  evidence  was  not  sufficient  to  connect  him 
with  the  officer,  but  that  the  original  warrants  ought  to  have 
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been  produced ;  or  that  at  all  events,  the  officer  should  have        laii. 

bcseo  called  to  produce  those  warrants,  pursuant  to  a  subpcsna 

duces  tecum,  which  had  been  served  upon  him  by  the  plain* 

tiflF  for  that  purpose ;  and  the  case  of  Hill  v.  The  Sheriff  of       N«ati« 

Middlesex  (a),  was  relied  on,  where  it  was  decided,  that  an 

examined  copy  of  a  writ  returned  and  filed,  and  of  the  in* 

dorsement  thereon,  on  which  writ  was  indorsed,  apparently 

by  the  sheriff's  authority,  the  jiame  of  the  bailiff  appointed  to 

make  the  levy ;  was  not  evidence  to  prove  who  was  the  bailiff 

so  employed  by  the  sheriff,  unless  evidence  were  adduced, 

that  the  indorsement  of  the  bailiff's  name  on  the  writ  itself 

was  made  by  the  sheriff's  authority. 

The  learned  Baron,  however,  over-ruled  the  objection,  and 
thought,  that  the  officer  was  sufficiently  connected  with  the 
sheriff  by  the  testimony  of  the  witness  who  was  in  his  office, 
and  who  produced  the  writ  with  the  name  of  the  former 
indorsed  thereon  ;  and  the  Jury  accordingly  found  a  verdict 
for  tlie  plaintiff. 

Mr.  Segt.  Taddy,  in  the  last  Term,  had  obtaiued  a  rule 
•isfi  that  this  verdict  might  be  set  aside,  and  a  new  trial 
granted,  and  insisted,  that  the  defendant  could  only  be  con- 
Dected  with  the  execution  of  the  writ,  by  shewing  that  he 
had  aothori^  the  officer,  wbose  name  was  indorsed  on  it,  to 
pat  it  in  force ;  that  it  did  not  appear  when  the  indorse- 
ments in  question  were  made ;  and  that  it  was  therefore  ne- 
cessary either  for  the  warrants  to  have  been  produced,  or  the 
officer  hiflMelf  called,  as  parol  evidence  of  indorsements  was 
Bot  admissible  as  to  the  contents  of  the  warrants,  as  they 
ought  to  have  been  in  the  possession  of  the  officer,  and  not 
of  the  defendant,  and  the  former  should  therefore  have  pro- 
duced them,  in  order  to  shew  that  he  was  the  person  who 
was  required  by  the  plaintiff's  agent  to  execute  the  writ.  In 
Jones  y.  Wood  (ft),  it  was  held  by  Lord  Elknborough^  that  in 
an  action  against  the  sheriff  for  a  &lse  return,  to  connect  him 

(c)  7  Tsant.  8.  S.  C.  1  Holt  Ni.  Pri.  Cat.  217.  ■  (6)  3  Camp.  ftS. 
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1821.        ^A  ^^  ^ts  of/ a  particular  officer  in  the  execution  of  the 
writ|  it  ia  not  enough  to  shew  that  this  officer's  name  was 
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«.  written  in  the  margin  of  an  examined  copy  and  return  : — and 

although  it  was  there  decided,  that  without  producing  the  war- 
rant, it  was  enough  to  give  in  evidence  a  paper  issued  from  the 
sheriff's  office,  and  directed  to  such  officer,  requiring  him  to 
give  instructions  for  making  a  return  to  the  Writ,  still,  such 
paper  amounted  to  a  clear  recognition  by  the  sheriff,  that 
the  person  it  was  directed  to,  was  the  person  to  whom 
the  execution  of  the  writ  had  been  entrusted.  So,  in  Jbn- 
Hc  V.  Magnay  (a),  it  was  determined,  that  in  an  action 
against  the  sheriff  for  not  arresting,  it  was  not  sufficient  en- 
dence  to  connect  him  with  his  officer,  that  the  name  of  the 
latter  appeared  on  the  writ,  and  that  it  had  been  returned 
fion  est  inventtu; — the  sheriff  having  gone  out  of  office  before 
the  return. 

Mr.  Serjt.  Pell  being  now  about  to  shew  cause. 

The  Court  called  on  Mr.  Serjt.  Taddy,  to  support  his 
rule,  who  submitted,  that  although  the  fact  of  a  person's 
being  the  bailiff  to  whom  a  warrant  has  been  delivered  to  be 
executed,  has  often  been  proved  by  producing  the  writ  with 
his  name  indorsed  thereon,  and  by  evidence  that  such  name 
had  been  inserted  by  some  one  in  the  sheriff's  office  autho- 
rised  so  to  do,  still,  that  here  it  does  not  appear  when  or  by 
whom  it  was  done,  as  the  witness  who  produced  the  writ 
stated,  that  he  had  directed  it  to  be  indorsed  a  second  time. 
That  might  have  been  done  without  the  authority  or  sanction 
of  the  sheriff,  and  the  case  of  Hill  v.  The  Sheriff  of  Mid* 
dlesex  is  precisely  in  point. 

Mr.  Justice  Park  (6). — I  am  of  opinion  that  upon  the 
evidence  of  the  witness  who  produced  the  writ,  and  who 
held  a  situation  in  the  sheriff's  office,  there  is  sufficient  to 

(a)  1  Marsh.  554.    S.  C.   6  Taunt.  231.  {h)  Lord  Cbief  Justice 

Dnlloi  was  again  absent  at  the  Cock-pit. 
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connect  the  defendant  as  such  sheriff,  with  the  indoFsement        1821. 
on  the  writ.     If  an  indorsement  be  made  by  a  person  hav- 
ing received  authority  from   the  sheriff,  there    can   be    no 
doubt  but  that  it  is  sufficient;  and  it  appears  to  me  that  the       Nbats. 
Court  is  in  this  case  fully  warranted  in  drawing  that  conclu- 
sion ;  for  the  witness  proved  that  the  officer  to  whom  the , . 
writ  was  directed  was   one  of  the  officers  of  the  under  she- 
riff; that  it  was  customary  for  all  clerks  in  his  office  to  in- 
dorse the  name  of  the  officer  on  the  writ  by  whom  it  was  to 
be  executed ;  that  he  himself  had  directed  it  to  be  done  in 
the  present  case,  and  that  it  had  been  inserted  accordmgly. 
This  seems  to  me  to  be  prima  facie  evidence  that  the  name 
of  the  officer  was  written  on  the  writ  with  the   authority  of 
the  under  sheriff. 

Mr.  Justice  Burrouoh. — In  the  late  case  of  Bowden  v. 
Waithman  (a),  wliich  was  an  action  against  the  sheriff  to 
recover  penalties  for  the  extortion  of  his  officer,  and  which 
Sas  tried  before  me,  I  thought  that  the  name  of  the  officer 
on  the  writ  was  sufficient  to  connect  him  with  the  sheriff,  , 
without  shewing  that  such  indorsement  was  made  with  his 
authority;  and  the  Court  afterwards  sainrtioned  that  opinion. 
So,  in  Fermor  v.  Phillips  (6),  although  the  officer  was  called, 
still,  it  did  iiot  carry  the  case  further;  for  he  had  parted  with 
the  warrant,  and  therefore,  in  point  of  fact,  could  prove 
nothing.  These  cases  appear  to  me  to  be  not  only  in  point, 
but  decisive  of  the  present. 

Mr.  Justice  Richardson. — In  Hill  v.  The  Sheriff  of 
Middlesex,  it  was  admitted,  that  the  practice  of  proving 
the  particular  bailiff  to  whom  a  warrant  had  been  delivered 
to  be  executed,  was  to  produce  the  writ  with  his  name 
indorsed  on  it,  and  give  in  evidence  that  such  name  had 
-been  indorsed  by  some  person  in  the  sheriff's  office,  au- 
thorised to  do  so,  at  the  time  the  warrant  was  returned. 
There,  the  plaintiff  only  produced  an  examined  copy  of  the 

(a)  Ante,  vol.  v.  Page  ltt3.  (ft)  Id.  184,  n. 
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writ,  which  had  been  returned  non  est  inventus ;  but  there 
was  n6  evidence  that  the  name  indorsed  on  it  was  written  by 
any  persbn  authorized  so  to  do;  and  Lord  Chief  Justice 
Cribbs  therefore  held,  that  this  copy  of  the  writ  and  return. 
Was  no  evidence  to  prove  that  the  warrant  was  made  to  that 
))articular  bailiff.  So,  in  Jones  v.  Wood,  Lord  Ellenbo- 
tough  thought,  that  the  mere  indorsement  of  the  name  of 
the  officer  on  the  writ  was  insufficient  to  connect  him  with 
the  sheriff;  but  that  it  was  enough  to  give  in  evidence  a  paper 
issued  from  the  sheriff's  office,  directed  to  such  officer,  con- 
taining instructions  for  making  a  return  to  the  writ,  without 
producing  the  warrant.  The  rule  has  invariably  been  acted 
dpon,  that  if  there  is  any  proof  of  an  authority  to  put  the 
name  of  the  officer  on  the  writ,  it  is  sufficient ;  and  here,  it 
appears  to  me,  that  there  was  sufficient  proof  for  such  au- 
thority, as  it  was  proved  by  the  person  who  produced  it,  that 
he  belonged  to  the  sheriff's  office,  and  directed  the  name  of 
the  officer  to  be  indorsed  on  it,  and  which  was  accordingly 
done. 

Rule  discharged. 


Monday, 
July  9. 

The  clerk  of 
the  dockets  is 
Dot  entitled  to 
poundage  op 
money  paid  in- 
to Court  by 
the  sheriff  un- 
der the  statute 
45GM.3.C.46. 


HuNN,  Executor,  &c.  v.  Brine. 

The  defendant,  on  being  anested  in  this  cause,  in  the  last 
vacation,  paid  to  the  sheriffs  of  London  the  sum  of  3000/. 
for  the  debt,  and  lOL  for  the  costs,  under  the  statute 
43  Geo.  3.  c.  46.  s.  £.,  in  lieu  of  giving  a  bail-bond ;— both 
of  which  sums,  the  sheriffs,  at  the  commencement  of  this 
Term,  paid  into  Court;  and  the  defendant  having  put  in  and 
justified  bail,  obtained  a  rule,  that  such  sums  might  be  paid 
out  to  him  or  bis  attorney; — which,  on  na  cause  being 
jdiewn,  was  afterwards  made  absolote.    On  application  l^ 
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the  deTendaiit's  attorney  to  the  clerk  of  the  dockets,  for  the 
re-|iayineiit  of  thoee  sooiSy  he  claimed  to  retain  £5/.,  being 
the  amoant  of  poundage  stated  to  be  due  to  him  by  im* 
memorial  usage,  on  all  monies  paid  into  Court,  which  the 
defendant  objected  to  pay,  on  the  authority  of  Stewart  v. 
BraeeMdge  (a) ;  and  the  only  question  now  was,  whether 
the  officer  was  entitled  to  deduct  that  sum. 

Mr.  Serjt.  Faugkan,  for  tfie  defendant,  msuted  that  ha 
was  not,  and  made  the  same  distinction  as  was  taken  by  the 
Court  of  Kingfs  Bench,  in  Stewart  ▼.  Bracebridge,  viz.  that 
poundage  is  only  payable  where  the  defendant  pays  money 
into  Court  at  Att  own  request ;  that,  in  the  present  instance, 
it  was  not  paid  in  Toluntarily  by  him,  but  by  the  sherifi 
under  the  act  of  Parliament,  by  which  it  is  enacted,  that 
the  sum  of  money  deposited  by  the  defendant  with  the  sheriff^ 
is  to  be  re-paid  to  the  defendant,  and  that  the  statute  contains 
no  provtsion  as  to  claims  made  by  the  clerk  of  the  dockets 
for  poundage,  or  other  fees.  Although  in  that  case,  the  officer 
of  the  Court  of  King's  Bench  claimed  to  be  entitled  to  this 
fee  under  the  rule  5  Joe.  1.,  still,  here,  there  is  no  rule 
or  order  of  Court ;  but  it  is  stated,  that  the  right  of  the 
officer  to  claim  it  rests  upon  constant  and  ancient  usage* 
That,  however,  does  not  establish  such  claim,  as  the  right 
of  the  officer  to  retain  such  fee,  must  depend  on  the  terms 
of  the  statute  43  Geo.  3.  c.  46.,  which  was  passed  in  ease 
of  the  subject^  and  must  therefore  receive  a  liberal  construe- 
tioB. 


J 


Mr.  Serjt.  Lens,  for  the  officer  of  the  Court,  now  shewed 
caa^e  in  the  first  instance,  and  submitted,  that  the  principle 
of  allowing  poimdage  was  a  remt^neration  to  the  officer  for 
his  respo«ibiUty»  which  holds  ai  strong  in  this  case  as  in  any 
other;  that  although  the  statute  43  Geo.  3.  Usa  made  in  fW- 
vor  of  defendants,  still,  they  were  not  compelled  to  pay  the 
debt  aku)  costa  to  the  sheriff,  but  that  it  was  entirely  optional 

(«)  t  Barn.  Je  AkI.  tro^ 
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1021.        whether  .  the j  would  do  so,  or  give  bail  to  him',  and  that  he 
^^        was  merely  an  instrtiment  by  which  the  money  was  paid  into 
«.  Court ;  that  the  legislature  contemplated  costs  attending  the 

payment  of  money  into  Court  urtder  that  statute,  by  ordering 
10/.  to  be  paid  towards  them,  and  if  that  sum  was  insuffi- 
cienty  by  enabling  the  plaintiff  to  appear  for  the  defendant, 
and  proceed  in  the  action  for  their  recovery.  That  this  case 
could  not  be  governed  by  Stewart  v.  Bracebridge,  as  there 
the  officer  claimed  his  fee  under  a  particular  rule  of  Court, 
by  which  205.  per  cent,  was  ordered  to  be  paid  to  the  chief 
clerk,  by  every  party  paying  money  into  Court.  Here,  how- 
ever, it  appears,  that  in  a  return  made  to  the  House  of  Com* 
nions  by  the  several: officers  of  this  Court,  in  the  year  1730, 
among^^oth^r  fees  claimed  by  the  clerk  of  the  dockets,  as  be* 
ing  ancient  fees,  were  the  following,  viz.  *'  For  paying  money 
out  of  Court,  per  pound,  2d. ;  for  the  receipt,  \s.  4rf.  ;* 
which  fees  had  been  received  by  him  in  all  cases  withoiit  ex* 
ception  since  that  return  was  made.  The  defendant  alone 
is  benefited  by  the  payment  of  money  into  Court ;  and  al- 
though, in  the  present  instance,  he  himself  does  not  deposit 
it  there,  still,  it  is  in  fact  paid  on  his  account  alone,  and 
at  his  request;  for  the  payment  by  him  to  the  sheriff  in 
the  first  instance,  is  not  compulsory,  but  altogether  volun- 
tary, and  'it  is  through  his  medium  paid  in  on  account  of  the 
defendant. 

\      ^  * 

•  Mr.  Serjt.  raughan,  in  reply,  submitted,  that  the  retulm 
made  to  the  House  of  Commons,  in  1730,  did  not  apply  to 
this  case,  as  it  merely  recognized  a  fee  to  be  taken  by  the 
officer,  for  money  paid  into  Court  as  between  party  and 
party ;  that  here,  the  question  depended  on  the  construction 
of  the  statute  43  Geo.  S.,  which  had  been  most  properly 
considered  by  the  Court  of  King's  Bench,  in  the  late  decision 
in  Stewart  v.  Bracebridge. 

Lord  Chief  Justice  Dallas. — I  should,  for  one,  be  ex- 
tremely unwillingi  in  a  case  of  this  description,  where  cause 
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has  been  shewn  in  the  first  instance,  if  it  appeared  to  be  the 
least  doubtful,  that  the  Court  would  break  in  upon,  or  de- 
prive one  of  its  officers  of  a  certain  fee,  which  he  claims  to 
be  due  to  him,  and  established  by  ancient  usage  and  prac- 
tice.. Although  such  fee  may  have  been  invariably  taken 
since  the  return  to  the  House  of  Commons  in  1730,  stilly 
the  present  claim  will  not  turn  on  such  custom  and  usage, 
but  on  the  terms  of  the  statute  43  Geo.  3.  c.  46,  the  second 
section  of  which  has  expressly  directed  what  sum  shall  be 
paid  into  Court  by  the  sheriff,  viz.  the  sum  of  money  de- 
posited with  him  by  the  defendant,  and  that  in  case  he  shall 
afterwards  put  in  and  perfect  bail,  the  sum  so  deposited 
shall  be  re-paid  to  such  defendant.  Tliere  is  nothing  in 
the  words  of  the  statute  which  shews  that  the  money  shall 
be  paid  out  of  Court,  upon  payment  of  costs  or  of  pound- 
age to  the  sheriff,  nor  is  there  any  thing  which  authorizes 
such  a  deduction  or  reservation  to  be  made  as  is  now  claimed 
by  the  officer.  This  case,  therefore,  appears  to  me  to  be 
uodistinguishable  from  that  of  Stewart  v.  Bracebridge,  and 
although  the  claim  was  there  made  as  being  founded  on  a 
rule  of  Court,  still,  that  rule  ordered  that  poundage  should 
be  paid  by  every  party  at  whose  request  any  sum  of  money 
should  be  paid  into  Court.  Tliere^  too,  the  Court  laid 
down  the  rule,  which  appears  to  me  to  be  the  proper  con- 
struction of  the  43  Geo.  3.,  and  held,  that  their  officer  was 
not  entitled  to  the  poundage  which  is  claimed  to  be  deducted 
in  this  case.  Therefore,  not  only  on  the  construction  of 
the  statute,  but  on  the  authority  of  that  case,  I  can  see  no 
ground  for  any  distinction,  and  am  clearly  of  opinion^ 
that  the  clerk  of  the  dockets  is  not  entitled  to  his  pound- 
age. 
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The   rest  of  the  Court  were   unanimously  of  the  same 
opinion. 
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Tnesday,  CuALK  V.  Dbacon  and  Wife. 

July  10. 

Itseemsthatif  Mr.  Serjt.  Latre^,  on  a  former  day  in  this  Terai«  had  o6« 
iTbiUe;  ^^^  a  rulent«,  that  the  defendant  Mary  Deacon  might 
in  ezecQtion  be  discharged  out  of  the  custody  of  the  sheriff  of  Hertford,' 
tracted  by  her  as  to  a  writ  of  capias  ad  iaiisfaciendum  issued  in  this  cause, 
riagef  ^can.  ^^^  being  a  married  woman,  and  her  husband  being  already 

not  be  dis-      jn  custody  at  the  same  siiit.     He  founded  his  motion  on  an 

diargedy  al-  ^    "^  *       .     -a 

thongh  tbe       affidavit  of  the  latter,  which  stated,  that  in  November  last  It 

cnstody  on      ^^it  of  capias  ad  respondendum  was  issued  out  of  this  Court 

r^e  same**  ^S*^"^'  ^^^  C^''^®  ^^^^  ^^*^*  8°^  ®^^'  ^^  *  prisoner  in  the 
Boit.  At  aU  King's  Bench),  and  Mary  his  wife,  upon  which  she  was  ar- 
plication  for  rested  and  held  to  bail,  for  2847.  \6s.  Qd,,  but  afterwards  dis- 
£^*"'«ich'^'  ^^^^^9  ^°  ^^^  entering  a  common  appearance,  by  an  order 
discharge,  is  in  of  Mr.  Justice  Burrough  ;  that  in  last  Hilary  Term,  a  deda- 
of  tbe  Conrt    ration  was  delivered  to  the  husband,  in  this  cause,  whilst  he 

was  in  custody,  indorsed  for  bail  for  that  sum,  to  which  be 
and  his  wife  suffered  judgment  to  go  by  default,  and  notice 
of  execution*^  of  a  writ  of  inquiry  of  damages  was  duly 
served  for  the  25th  May  last,  which  was  accordingly  ex- 
ecuted ;  that  tiie  husband  is  now  detained  in  custody  in 
thu  and  four  other  actions,  but  that  the  plaintiff  has  not  yet 
proceeded  to  charge  him  in  execution  in  this  cause ;  that  in 
the  Wih  June  laiBt,  a  writ  of  capias  ad  satisfaciendum  was 
issued  against  him  and  his  wife  in  this  cause,  returnable  on 
the  morrow  of  the  Holy  Trinity,  under  which  she  was  taken 
in  execution,  and  i>ow  remains  in  the  gaol  for  the  county  of 
Hertford  thereon ;  that  she  is  his  lawful  wife,  and  that  ahe 
has  no  property  or  means  of  satisfying  the  levy ;  and  that 
the  plaintiff's  motives  in  proceeding  to  execution  against  |ier 
are  vexatious  and  oppressive. 

The  learned  Serjeant  submitted,  that  it  was  now  the  prac- 
tice to  discharge  a  fome  covert  when  taken  in  execution. 
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as  well  as  on  meaie  process  (a) ;  and  even  if  it  were  not  so^  1821; 
atill  that,  under  the  circumstances^  she  would  be  entitled  to  c^^^ 
itf  on  the  ground  of  the  plaintiff's  having  proceeded  against  ^_  «• 
her  vexatiously  and  oppressively*  He  cited  the  cases  of  Ed* 
0ari9  V.  B4mrke(J))y  Lady  Chaworth's  case  (c\  an  Anony* 
mm8CMe{(t);  undCrookes^.  Fry(e),  as  being  favorable  to 
die  application ;  and  observed,  that  as  the  husband  had 
been  in  custody  on  mesne  process  from  the  time  of  suing 
out  the  writ,  it  was  the  duty  of  the  plaintiff  to  have  charged 
Um  in  azecution  in  this  action. 

Mr.  Ser}t/Oju/oap  now  shewed  cause^  on  an  affidavit 
which  stated,  that  Mrs.  Deacon,  before  her  marriage 
with  her  present  husband,  was  a  widow,  and  had  been 
left  in  possession  of  a  considerable  fortune  by  her  for- 
mer one,  in  whose  mansion  she  resided ;  that  the  plaint 
tiff  was  her  house-keeper,  and  that  the  sum  for  which  the 
^ntst  was  made,  was  due  to  her  for  wages  and  past  ser- 
^ces*  He  submitted,  that  the.  rule  laid  down  in  Tidd*$ 
J^ractice,  that  a  married  woman,  when  taken  in  execution, 
may  be  discharged,  as  well  as  on  mesne  process,  is  not  sup- 
ported by  any  authority ;  and  it  is  there  admitted,  that 
formerly,  when  the  wife  was  taken  in  execution,  she  was 
not  entitled  to  be  discharged,  unless  it  appeared  that  there 
was  fraud  and  collusion  between  the  plaintiff  and  her  hus- 
band, to  keep  her  in  prison.  In  Pitis  v.  Melkr  [f),  which 
was  an  action  of  trover  against  husband  and  wife,  and 
judgment  and  execution  against  both; — the  Court  refused 
to  discharge  her  out  of  custody,  unless  fraud  were  shewn. 
So,  in  Finch  v.  Duddin  (g),  a  similar  application  was 
refused,  in  an  action  for  a  battery  by  the  plaintiff's  wife 
against  the  defendant's  wife,  where  there  was  judgment, 
for  the  plaintiffs,  and  the  wife  of  the  defendant  was  alone 
taken  in  execution  ;  it  not  appearing  that  there  was  any  de- 

(a)  See  1  Tidd,  7th  edit.  ggO.  (6)  1  Term  Rep.  486. 

(e)  1  Ley.  51 (d)  Cro.  Car.  513.  (e)  1  Barn.  6c  Aid.  165. 

(/)  i  Str.  1167.— —(rt  Id.  It3r. 
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1821.       sign  by  the  plaintiff  to  screen  the  husband.    In  an  Arum^ 
mous  case  (a),  the  Court  said^  ^^  The  rule  and  practice  isr- 
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9.  that  where  there  is  judgment  and  execution  against  both  the 

husband  and  wife^  she  shall  not  be  discharged ;  but  if  they 
be  both  in  custody  upon  mesne  process^  the  wife  shall  bo 
discharged  upon  common  bail/'  In  IVilmot  v.  Butler  {b}, 
the  Court  held,  that  a  wife  might  be  taken  in  execution  upoa 
a  judgment  against  her  and  her  husband.  So,  in  Cooper  t« 
Hunchin  (c),  where  a  feme  married  after  interlocutory  judg-r 
ment  against  her  upon  a  contract^  yet  it  was  held,  that  the 
plaintiff  might  proceed  to  judgment  and  execution  against 
her,  without  joining  the  husband  by  scire  facias  \  and 
Mr.  Justice  Le  Blanc  there  said  (d),  **  if  the  husband  had 
been  joined,  the  plaintiff  might  still  have  taken  the  wife 
in  execution ;  there  seems,  therefore,  no  reason  why  Ae 
plaintiff  might  not  take  her  at  once,  without  joining  the 
husband,  if  he  did  not  mean  to  affect  him."  On  these 
grounds,  therefore,  as  well  as  that  the  wife  was  the  origi- 
nal debtor  to  the  plaintiff,  and  now  appears  to  be  possessed 
of  considerable  property,  the  Court  ought  not  to  allow  ber 
to  be  discharged. 

Mr.  Serjt.  Pell  and  Mr.  Serjt.  Lawes,  in  support  of  thtf 
rule. — The  practice  as  stated  by  Mr.  lidd,  is  at  all  events 
reasonable.  The  authorities  cited  for  the  plaintiff  do  not 
apply ;  for  here,  the  husband  is  in  custody  on  mesne  pro- 
cess, and  may  be  charged  in  execution  in  this  suit.  On 
principle,  the  wife  is  entitled  to  her  discharge ;  for  during 
the  life  of  her  husband,  she  has  no  control  whatever  over 
her  property.  The  ground  on  which  a  feme  covert  may 
be  discharged  out  of  custody  on  mesne  process  is,  that 
she  cannot  be  compelled  to  find  special  bail,  as  she  is 
possessed  of  no  property  of  her  own  ;  and  the  same  prin- 
ciple ought  equally  to  apply  to  a  case  where  she  is  taken  in 

(a)  3  Vib.  US.  (Jb)  Sayer't  Rep.  H9.  (c)  4East,5n, 

(d)  Id.  btS. 
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eiecution,  as  she  might  remain  in  prison  for  life,  unless  the        1821. 
husband  thought  proper  to  satisfy  the  debt,  and  he  might       q^^^l 
never  be  charged  in  execution  at  all.    The  case  of  Cobptr  v.  v. 

Uunchin  is  mainly  distinguishable  from  the  present,  as  there 
the  action  was  commenced  against  the  wife  when  sole,  and  she 
did  not  marry  until  after  interlocutory  judgment  had  been 
obtained  against  her ;  and  as  she  married  during  the  suit,  the 
Court  would  not  deprive  the  plaintiff  of  the  fruits  of  his  action 
by  her  intermarriage.    At  all  events,  this  is  an  application  to 
die  discretion  of  the  Court ;  and  in  Edwards  ▼.  Rourke  zfeme 
covert  was  discharged  out  of  custody,  because  she  was  ar- 
rested without  her  husband,  although  the  writ  was  sued  out 
against  both,  on  which  non  est  inventus  was  returned  as  to 
the  husband ;  and  Mr.  Justice  Ashhurst  there  said,  **  There 
are  many  authorities  in  favor  of  this  application,  and  none 
against  it ;  and  the  cases  go  with  the  reason  of  the  thing,  for 
Si  feme  covert  has  no  property  of  her  own  ;  and  if  it  were  per- 
mitted to  arrest  her,  she  might  be  imprisoned  for  life."     In 
Finch  V.  Duddin  the  wife  Mas  not  discharged,  as  the  hus- 
band could  not  be  taken ;  here,  however,  he  is  in  custody 
on  mesne  process,  and  may  be  chargeii  in  execution  at  the 
option  of  the  plaintiflP.     In  Doctor  Ilussey's  case  (a),  which 
was  for  the  ravishment  of  a  ward,  and  the  wife  was  found 
guilty  and  the  husband  acquitted,  the  principal  point  was, 
whether  a  feme  covert  was  within  the  statute  of  JVestminster 
£nd,  c.  35,  or  not ;  and  it  was  held,  that  judgment  ought  to 
be  given  as  well  against  the  feme  covert,  as  against  those 
who  were  found  guilty,  because  at  the  common  law  she  was 
punishable  for  the  ravishment  of  a  ward,  and  should  be  fined 
and  imprisoned  for  it,  and  that  damages  should  be  recovered 
against  her,    and  levied  upon  her  husband,    and  after  his 
death,  upon  the  wife  herself.  So,  in  Bacons  Abridgment  (6), 
it  is  stated,  that  **  if  a  person  recovers  in  trespass  against 
baron  and  feme,  execution  may  be  sued  out  against  the  feme 
after  the  death  of  her  husband.    So,  if  a  recovery  be  in  an 

0«)  9  Rep.  Ti. (b)  Tit.  Execntlon  (0)  4. 
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V.  mages  as  for  the  principal.    So  also,  if  in  a  quare  nnpedtif 

damages  be  recovered  against  baron  and  feme  to  the  amoaiit 
of  two  yearS|  and  the  husband  dies,  the  damages  may  be  reco- 
vered against  the  wife."  These  cases  shew  that  judgment  iliay 
survive  against  the  wife  after  the  death  of  the  husband,  and 
therefore  that  execution  must  be  suspended  against  her  dur- 
ing her  coverture,  and  that  she  is  not  liable  to  be  detained  in 
custody  although  taken  in  execution,  unless  she  has  die 
means  of  satisfying  the  debt  without  the  assistance  of  her 
husband. 

Lord  Chief  Justice  Dallas. — It  is  necessary  to  consi* 
der  what  was  the  former,  and  what  the  present  practice  is  in 
cases  of  this  description ;  and  if  any  variation  has  been 
made,  on  what  distinction  or  authority  it  is  founded,  and  into 
what  it  eventually  resolves  itself;  and  whether  a  married 
woman,  when  taken  in  execution,  is  entitled  to  her  discharge 
by  any  positive  rule ;  or  whether  it  is  in  the  discretion  of  the 
Court  to  grant  or  refuse  such  an  application.  Of  the  former 
practice  there  can  be  no  doubt,  for  it  has  been  established 
by  a  number  of  decisions ;  and  in  the  book  of  practice  to 
which  reference  has  been  made,  the  learned  author  has 
pointed  out  a  distinction ;  and  here,  there  is  no  pretence  to 
say,  that  there  has  been  any  fraud  or  collusion  between  the 
plaintiff  and  the  husband  to  keep  the  wife  in  prison.  By  the 
old  practice,  therefore,  she  was  not  entitled  to  be  discharged. 
The  next  consideration  is,  whether  that  practice,  established 
so  firmly  as  it  has  been,  is  altered  by  any  subsequent  prac- 
tice. Although  the  book  relied  on  in  support  of  this  motion 
is  entided  to  the  highest  respect,  still,  the  rule  there  laid 
down  cannot  be  considered  as  an  authority,  as  no  case  is 
cited  in  its  support.  It  has  been  said,  that  on  principle  ilo 
distinction  can  be  drawn  between  mesne  and  final  process, 
as  the  wife  has  no  separate  property  of  her  own.    If  we 
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look  at  the  reason  of  the  thing,  there  seems  to  be  no  valid        1821. 
distjuction,  because    if  a  wife   contracts  debts  before  her       r^^^ 
marriage,  the  husband  is  liable ;  but  it  has  been  agreed  at  v. 

the  bar,  that  even  if  the  present  practice  differs  from  the 
former,  stilli  that  the  rule  is  not  inflexible,  but  that  it  b  an. 
application  to  the  discretion  of  the  Court.  Whether  they 
oiq;fat  to  interpose,  by  affording  the  relief  reqmred,  must  de- 
pend on  the  circumstances  of  each  particular  case.  Here, 
it  appears  that  the  wife  was  living  at  the  mansion  house  of 
her  former  husband  when  she  was  arrested ;  that  she  was 
indebted  to  the  plaintiff  for  several  years'  wages  for  her  past 
services  as  her  house-keeper.  This  claim,  in  point  of  jus- 
tice, ought  not  to  be  resisted,  and  I  am  therefore  of  opi- 
nion that  the  Court,  in  the  proper  exercise  of  their  discre- 
tion^ ought  not  to  allow  her  to  be  discharged. 

Mr.  Justice  Park. — 1  am  of  the  same  opinion.     It  has 

been  admitted,  that  applications  of  this  description  are  in 

the  discretion  of  the  Court,  who  are  to  exercise  it  justly, 

according  to  the  peculiar  circumstances  of  the  case  before 

them.     There  appears  to  be  no  positive  rule  by  which  we 

are  to  be  guided  in  this  instance.   ,  In  Cooper  v.  Hunchin  it 

was  held,  that  the  execution  must  follow  the  nature  of  the 

judgment,  which  being  against  the  feme  only,  the  execution 

can  only  be  against  her ;  and  Mr.  Justice  he  Blanc  there 

said, "  If  the  husband  had  been  joined,  the  plaintiff  might 

still  have  taken  the  wife  iu  execution."    Although  the  learned 

Editor  of  the  work,  in  which  the  distinction  is  taken  between 

the  present  and  former  practice,  is  entitled  to  the  greatest 

respect,  still,  it  is  remarkable,  that  with  all  his  well-known 

diligence  and  assiduity,  he  has  produced  no  authority  in  its 

support.    It  has  been  said,  that  on  principle  a  feme  covert 

ought  not  to  be  taken  in  execution.     It  is  true,  that  in  some 

instances  she  ought  not;  but  suppose  a  woman  of  fortune, 

laving  her  property  settled  in  trust  for  her  during  her  life, 

narries  a  man  with  none,  he  might  be  liable  to  be  imprl-* 

aooed  for  life,  for  a  debt  contracted  .by  her  before-  marriage. 
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Here,   the  plaintiff's  cause  of   action  is  meritorious,   and' 
in  vihicli  she  seeks  to  recover  the  fruits  of  several  years'  ser- 
vices before  the  marriage  of  Mrs.  Deacon  with  her  present 
husband.    1  therefore  think  there  is  no  colour  for  the  present 
application. 

Mr.  Justice  BuRROUGH. — In  Wilkins  v.  Wetherillia), 
it  was  decidedi  that  if  a  feme  covert  be  taken  in  execution 
under  a  warrant  of  attorney  given  l?y  her  as  a  feme  sole,  she 
cannot  be  discharged  on  a  summary  application  of  this  de- 
scription. So,  it  appears  tliat  where  a  woman,  who  had  given 
such  an  instrument,  married  during  the  Term,  and  was  after- 
M'ards  taken  in  execution,  on  a  judgment  signed  as  of  that 
Term,  and  therefore  having  relation  to  the  first  day  of  th^ 
Term,  it  was  holden,  that  she  could  not  be  relieved  (£)« 
The  discharging  a  married  woman  on  mesne  process,  stands 
on  a  wholl}  different  ground,  as  she  and  her  husband  must 
be  brought  into  Court  before  the  plaintiff  can  proceed  with 
his  aciionf.  Here,  it  was  commenced  for  meritorious  ser- 
vices,  and  1  am  therefore  of  opinion,  that  there  is  no  foun- 
dation for  this  application. 

Mr.  Justice  Richardson. — No  decision  has  been  founds 
nor  a  single  instance  alluded  to,  to  support  the  distinction 
laid  down  by  Mr.  Tidd.  Independently  of  that,  however, 
there  are  in  this  case  no  circumstances  to  induce  the  Court 
to  grant  the  relief  required.  In  ffilmoi  v.  Butler  (c),  the 
rule  appears  to  be  more  distinct,  and  is  decisive  against  the 
discharge ;  for  it  is  said  that  execution  must  always  follow 
the  judgitaent.  It  seems,  therefore,  that  the  plaintiff  is  not 
to  be  deprived  of  any  right  he  may  have  to  recover  against 
the  wife.  Here,  it  is  true,  the  husband  is  in  custody,  but  it 
does  not  appear  on  his  affidavit  that  the  time  for  charging 
him  in  execution  has  yet  expired.  On  these  grounds,  I  think 
the  Court  ought  not  to  interpose. 

Rule  discharged. 

(«)  3  Bos.  &  Pnl.  120. — -(6)  See  niggi  v.  Triggi,  Man.  Exch,  6r,  8. 
6.  C.  I  T|dd,  SCO. r<|C)  Sayer,  149. 
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De  Tastet  v.  Rucker  and  Oibers.  TimmIij^ 

Joly  to. 
9  (In  error.) 

The  warrants  of  attorney  on  the  record  below  in  this  cause  Upon  error 

Assigned  of  a 
were  as  follows : — *' London,  to  wit,  Martin  Albert  Rucker,  roisDomer  of 

John  Ernest  Frederick  IVatphalen,   and  John  Christopher  J,J^g  of  one 
JS,ist  put  in  their  place  George  Tomlinson  against  Fermin  de  ^.O**?  plain- 

■^ .  r  o  o  jjflPj  below  in 

Tastet  in  a  plea  of  trespass  on  the  case." — *^  London,  to  wit,  the  warrant! 

the  said  Fermin  de  Tastet  puts  in  his  place  James  Lowe  his  ^^^  conr(  of 

atlomey,  at  the  suit  of  the  said  Martin  Albert  Rucker,  John  ^^^^'^'^ 

Ernest  Frederick  JVestphalen,  and  John  Christopher  Rist,  in  held  it  to  be 

the  plea  aforesaid."    The  declaration  was  in  assumpsit,  and  and  they   ' 

contained  several  counts  for  use  and  occupation^  the  carriage  fie^t^nscript 

of  goods,    work  labour    and    commission,   and    the   usual  ^^  ^^  record 

to  be  amended 
money  counts ;  in  all  of  which,  Rist  was  described  by  the  before  amend- 

names  of  John  Christopher  Frederick  Rist,  and   not  John  court  *below 

Christopher  Rist,  as  in  the  warrants  of  attorney.     The  de^  wliere  there 

'^  .  '  had  been  no 

fendant  below  pleaded  the  general  issue,  and  a  plea  of  set-off,  Terdict  and 

on  both  of  which  issue  was  joined ;  and  the  postea  was  in  the  {er^in  the* 

following  terms: — "  And   the  jurors    of  the  jury  whereof  ^^^^^^^^' 

mention  is  within  made,  being  summoned,  also  come,  who,  judgment-roll 

.to  speak  the   truth  of  the   matters  within  contained,  being  sJt-o(f.  ^ 

chosen,  tried,  and  sworn,  say  upon  their  oath,  that  the  said 

Fermin  de  Tastet  did  undertake  and  promise  in  manner  and 

form  as  the  said  Martin  Albert  Rucker,  John  Ernest  Fre^ 

derick  IVestphalen,   and  John  Christopher  Frederick  Rist, 

•faave  within  complained  against  him,  and  they  assess  the  da- 

.mages  of  the  said  Martin  Albert  Rucker,  John  Ernest  Fre- 

derick  IVestphalen,  and  John  Christopher  Frederick  Rist,  on 

occasion  of  the  premises,  besides  their  costs  and  charges  by 

.them  about  their  suit  in  this  behalf  expended,  to  9048/.  Qs,  Qd. 
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HBStl*       aud  for  those  costs  and  charges  to  fortj  shiUings ;"  aod  judg- 

Db'tastbt    ™®"^  ^®*  signed  accordingly. 

_    V*  The  defendant  below  brouzht  a  \ii^rit  of   error  in  this 

Court,  and  assigned  for  causes,  that    the  declaration  waa 
insufficient  in  law  for  the  plaintiffs  below  to  maintain  their 
action   against   him;    that    by   the  record  it  appears  that 
in  the  warrant  of  attorney  filed  and  remaining  of  record  of 
the  Court  below,  to  warrant  George  Tomlinson    to  be  at- 
torney for  the  plaintiffs  below  against  the  defendant  bdow 
in  the  plea  aforesaid,  the  said  John  Christopher  Frederick 
Rist  is  described  by  the  names  of  John  Christopher  Risi,  and 
not  by  the  names  of  John  Christopher  Frederick  Rist ;  that 
by  the  record  it  appears,  there  is  no  warrant  of  attorney 
filed  or  remaining  of  record  in  the  Court  below  between  die 
parties  aforesaid,  to  warrant  Tomlinson  to  be  attorney  for  tli6 
plaintiffs  below  against  the  defendant  below ;  that  by  the  re- 
cord it  appears,  that  the  warrant  of  attorney  filed  and  re* 
maining  of  record  in  the  Court  below  between  the  parties 
aforesaid,  to  warrant  James  Lowe  to  be  attorney  for  the  de* 
fendant  below  at  the  suit  of  the  plaintifis  below  in  the  plea 
aforesaid,  the  said  John  Christopher  Frederick  Rist,  is  de- 
scribe}} by  the  names  of  John  Christopher  Rist,  and  not  by 
the  names  of  John  Christopher  Frederick  Rist ;  that  by  the 
record  it  appears  that  there  is  no  warrant  of  attorney  filed  or 
remaining  of  record  in  the  Court  below  between  the  parties 
aforesaid,  to  warrant  the  said  James  Lowe  to  be  attorney 
for  the  defendant  below  at  the  suit  of  the  plaintiffs  below  ; 
that  by  the  record  it   appears,  that  there  were  two  issues 
joined  between  the  plaintiffs  below  and  the  defendant  below, 
but  that  the  Jury  who  Were  summoned  to  try  those  issues, 
found  a  verdict  for  the   plaintiffs  below  on  one   of  those 
issues  only,  but  did  not  find  a  verdict  either  for  the  plainlifib 
below  or  for  the  defendant  below  on  the  other  of  such  issues. 
Joinder  in  error. 

Mr.  Littkdale,  on  i|  former  day  in  this  Term,  being  about 
\o  argue  on  the  part  of  the  plaintiff  in  error,  that  the  war- 
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itntt  6f  attomey  did  riot  aiithonse  die  jodgiiieni^  inaninidi       IMl* 

is  all  the  paitiei  were  Dot  correctly  named  therein,  and  that  jym^'!^^^^^ 
Ae  verdict  and  jodgBMnt  were  bad,  as  being  upon  one  and  «• 

not  both  the  issuea  joined  betvreen  the  parties* 

• 

• 

Mr.  Frederick  Pollock^  for  die  defendants  in  error,  ap» 
phed  for  leave  to  amend  the  transcript  of  the  record  as  to  the 
oininion  in  the  poitea  of  any  entry  of  verdict  and  judgment 
upon  the  issue  joined  on  the  plea  of  set-off;  which  the  Court 
granted  on  payment  of  the  costs  of  the  day,  and  he  was 
iAerwards  allowed  to  amend  the  Nisi  Prius  record,  and 
jtt<%ment-roll  in  the  Court  below, 

Mr.  Litiledale  now  moved,  that  the  rule  for  amending  the 
transcript  might  be  discharged^  as  it  was  made  prospectively; 
that  the  ffosiea  and  judgment-roll  should  have  been  amended 
in  the  Court  below,  and  brought  here  by  a  writ  of  certiorari 
in  its  amended  state,  before  this  Court  should  have  allowed 
the  transcript  to  be  amended  ;— or  that  at  all  events,  the  plain- 
tiff in  error  might  be  at  liberty  to  reconsider  and  amend  hb 
asngnment  of  errors . 

The  Court,  however,  observed,  that  as  the  postea  and 
ja(%ment*r<rfl  had  been  duly  amended  in  the  Court  below, 
there  was  no  weight  whatever  in  the  objection. 

He  then  submitted,  that  the  misnomer  of  the  christian 
name  of  Ri$t  in  the  warrants  of  attorney,  was  a  fatal 
objection,  as  it  was  a  complete  variance  from  the  rest  of 
the  record,  and  might  either  have  been  taken  advantage  of  in 
the  Court  below,  or  ass^ned  here  as  a  substantive  ground 
of  error.  In  CwnyrCs  Digest  (a),  although  it  is  laid  down; 
that  by  the  statute  8  Hen.  6.  c.  1^,  Judges  may  examine  and 
amend  in  affirmance  of  judgment,  a  misprision  of  the  clerk 

(a)  Tit  Amendment,  (£)  u 
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in  a  warrant  of  attorney;  and  tbat  by  the  statute  18  EUz* 
c.  14>  after  verdict,  no  judgment  should  be  stayed  or  reversed 
for  want  of  such  an  instrument ;  yet,  by  the  common  law^  m 
misprision  in  a  warrant  of  attorney  would  be  error.  la 
Vine^s  Abridgment  (a\  it  is  said,  '*  that  if  A.  executor  of  C* 
brbgs  debt  against  £.,  and  the  record  is,  that  JB.  pnts.m 
his  place  /.  against  A.  in  a  plea  of  debt,  and  does  not  name 
^•executor  in  the  warrant;  this  is  no  good  warrant.     So, if 

a  man  appears  by Higgins  his  attorney,  without  puttiag 

his  christian  name,  this  is  not  good,  but  as  if  he  had  no  at* 
tomey  named.     So,  where  in  a  common  recovery  suffered  in 
a  writ  of  entry  brought  against  Elizabeth  P,,  the  warrant  of 
attorney  for  the  defendant  was  Alicia  P.  puts  in  her  place 
A.  B.,  &c.  against  N. ;  the  putting  Alicia  for  Elizabeth  is 
not  good,  for   there  is  no  warrant  of  attorney  entered  fpr 
Elizabeth.     So,  in  account  by  H.  De  Bert\  he  counted  by 
attorney,  and  his  waiTant  was  for  H*  Bert\  without  De  ; 
the  defendant  went  without  day.     So,  a  warrant  of  attor- 
ney by  a  mayor  and  commonalty,  must  be  general  accord- 
ing to  his  writ,  and  because  it  was  that  the  mayor  and  citizens 
posmt  loco  suo,  he  shall  not  plead  misnomer ;  and  therefore 
he  shall  have  in  such  case  special  warrant  of  attorney  by  their 
very  names  of  incorporation,  aiid  then  the  attorney  shall  plead 
Qiisiiomer."    Although  these  decisions  were  antecedent  to  the 
statute  of  Elizabeth f  still,  they  \yere  such  misprisions  as  were 
error  at  common  law,  and  for  which  the  judgments  were  re- 
versed ;  and  consequently  they  are  not  cured  by  that  statute. 
If  that  be  so,  a  misnomer  of  this  description   cannot   be 
cured  after  verdict,  but  must  remain  as  it  stood  at  common 
law  before   the   statutes  of  jeofails  were  passed.     In  Tidd*s 
Practice  (b),  it  is  laid  down  as  a  rule  that  the  declaration 
must  regularly  correspond  with  the  process,  in  the  christian 
and  surnames  of  the  parties ;  and  in  the  cases  of  Corbett  v. 
Bates  (c),  and  Dring  v.  Dickimoa  (jd),  it  was  decided,  that 

(a)  Tit.  Attorney,  H.  vol.  iii.  292.    See  also  1  Holl.  Abr.  tit.  Attomry, 

H.«89. (6)  7th  edit  456.  (c)  3  Term  Rep.  660. 

{d)  10  East,  225. 


Eocuuu 
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if  8  defendant  be  served  with  a  writ  by  a  wrong  christian  IMn. 
name/  the Coart  will  order  the  proceedings  to  be  set  aside;  ^fj^^ 
and  altboogb  those  cases  do  not  apply  strictly  to  warrants  of  _  «^ 
attorney,  yet,  the  principles  on  which  they  were  decided,  do 
so.  The  cases  of  Shadgett  v.  Clipson  (a),  and  Arbouin  v. 
WUtoitgklnf  (b),  shew,  that  if  a  defendant  has  two  christian 
namesi  and  is  sued  by  only  one  of  them,  it  is  a  good  ground 
to  set  aside  the  proceedings.  In  Delanoy  v.  Cannon  (c),  it 
was  heldy  that  a  declaration  against  a  defendant  by  a  different 
name  to  that  in  the  writ,  was  irregular ;  and  in  Bingham  ▼. 
IHMe  {d),  it  was  determined,  that  a  variation  in  the  spelling 
of  the  plaintiff's  surname  in  a  single  letter  only,  wasfatal, 
atod  could  not  be  amended.  So,  in  Finer's  Abridgment  (f), 
it  IS  said,  that ''  where  the  original  was  Senjokn  without  a  t, 
and  the  exigent  was  Saynfjohn  with  a^and  /,  the  outlawry  was 
reversed ;  for  that  there  was  as  much  difference  as  between  Ht" 
r^hrd  and  Hertford,  So,  if  a  man  declare  against  J.  &  and 
Agnes  his  wife,  and  the  record  of  nisi  prius  is  Anne  his  wife ; 
dib  b  a  material  variance,  and  not  amendable.''  If,  therefore, 
there  be  any  irregularity  in  the  process,  which  might  have 
been  taken  advantage  of  by  a  plea  in  abatement,  or  other- 
wise, in  the  Court  below,  it  may  be  assigned  for  error  herb. 
The  defect  is  not  cured  by  the  statutes  of  jeofails,  and  as 
warrants  of  attorney  may  be  filed  at  any  time  before  final 
judgment,  the  defendant  below  had  no  opportunity  to  plead 
in  abatement,  nor  could  he  apply  to  the  Court  on  the  ground 
of  a  variance  in  the  record,  still,  however,  it  is  a  good  cause 
of  error  that  no  warrants  of  attorney  are  filed  as  between  the 
original  parties  in  the  cause ;  and  the  omission  of  part  of  the 
christian  name  of  one  of  the  plaintiffs  below,  renders  such 
warrants  altogetiier  a  nullity,  and  of  which  the  plaintiff  in 
error  is  now  entitled  to  take  advantage. 

Mr.  Frederick  Pollock,  contrd,  contended,  thaf  the  errors 
assigned  amounted  only  to  this,  viz»  that  there  were  no  war- 

(a)  8  East,  3f  8.— -<ft)  1  Marsh.  477.  (c)  10  East,  3S8. 

(d)  6  Taunt.  814. (0  Tit.  Munomer  (A.) 
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182li       mota  of  attoraey  remaiDing  of  record  in  the  Court  below  at 
_^  ^Cr^        between  those  parties.    In  point  of  fact  there  are  none.  The 
V.  omission  of  part  of  the  christian  name  of  one  of  the  plain- 

*  tiffs  below  is  cured  by  the  statutes  of  jeofails,  or,  at  all 
events,  the  want  of  a  warrant  of  attorney  is  cured  after  ver- 
dict. He  was  proceeding  with  his  argument,  when  he  Mnaa 
stopped  by  the  Court. 

Lord  Chief  Justice  Dallas. — ^If  the  Court  entertained 
the  least  doubt  as  to  the  objection  which  has  been  raised, 
with  respect  to  the  misnomer  in  the  warrants  of  attorney,  thejr 
would  take  time  to  consider  and  look  into  the  authorities 
which  have  been  cited  in  support  of  such  objection,  but  it  i$ 
necessary  to  guard  against  delay,  as  the  sum  in  question  is 
not  only  of  magnitude  but  of  considerable  importance  to  the 
parties. — ^The  nisi  prius  record  and  judgment-roll,  as  well  as 
die  transcript  of  the  record,  have  been  duly  amended,  and  the 
Court  are  unanimously  of  opinion  that  there  is  no  ground 
.whatever  as  to  the  first  objection,  as  to  the  amendment  of 
the  transcript  being  premature  : — and  it  appears  to  be  equally 
clear  that  there  is  as  little  weight  in  the  second  as  to  the 
misnomer,   and  consequently,    the  judgment  of  the  Court 
below,  as  it  now  stands,  must  be 

Affirmed. 
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W21. 


IN  THE   EXCHEQUER  CHAMBER. 


Brethbrton  and  Oibere  v.  Wood.  Taetday, 

Jnly  10. 

(Id  error.) 

This  was  an  action  on  the  case,  brought  against  tan  de»  in  an  actloii 

fendants  below  (plaintiffs  m  error),  as  proprietors  of  a  stage  ^^  Riof?  *° 

eoach,  for  an  injury  sustained  by  the  plabtiff  below  (de^  ^^^^^^^"^ 

fendant  in  error),  a  passenger,  in  consequence  of  the  coach  ants,  the 

being  overturned.    The  first  count  of  the  declaration  stated,  clared,  tl^t 

that  before  apd  at  the  time  of  committing  the  grievances  Jhetinie^f th^ 

thefdnafter  next  mentioned,  the  said  defendants  (plaintiffii  grievances 

^  1     /.       t      complained  of, 

ui  error)  were  propnetors  of  a  certam  stage  coach,  fpr  the  tkey  were  pro- 
carriage  and  conveyance  of  passengers  for  hire,  from  Btoy,  stase'^ach 

in  the  county  of  Lancaster,  to  Bolton*  in  the  same  county,  ^^^  ^^  ^' 

,  .  .     vejrsncc  of 

to  wit,  at,  &c. ;  and  being  such  proprietors  of  the  said  pasfengen  for 
stage  coach,  the  said  defendants  (plaintiffs  in  error),  to  wit,  |o  a.,  and 
on,  &c.,  at,  &c.|  received  the  said  plaintiff  (defendant  in  ^'  ^^J^^ 
error),  and  the  said  plaintiff  (defendant  in  error)  became  the  plaintiff  as 
and  was  an  outside  passenger  upon  their  said  stage  coach,  passenger,  to 
to  be  oafel;  .Dd  securely  carried  and  conveyed  thereon,  from  %':it^ 
Bury   aforesaid    to  Bolton  aforesaid,  for  certain  hire  and  !r<*°\^*  toB., 

...  .for  hire  to 

reward  to  the  said  defendants  (plaintiffs  in  error),  in  that  them  in  that 

behalf;  and,  by  reason  thereof,  the  said  defendants  (plaintiffs  1]^^  \^y  reason 

in  error)  ought  safely  and  securely  to  have  conveyed,  or  ^'***2?^**'^ 

safely  con« 
▼eyed  him  accordingly ;  and  assigned  for  breach,  that  they  condncted  themselves 
so  carelessly  in  this  behalf,  that  by  and  throagh  the  carelessness,  nnskllfalness, 
and  defanit  'of  themselves  and  their  servants,  the  coach  was  overset ;  by  means 
wliereof  the  plaintiff  was  hurt,  and  sostained  other  injuries.  A  jury  having 
fonnd  a  verdict  against  eight  of  the  defendants  only,  and  in  favor  of  the 
other  two,  and  jndgroent  Ming  entered  accordingly,— Held,  that  as  the  action 
was  founded  upon  a  breach  of  duty  imposed  by  the  custom  of  the  realni, 
which  was  a  breach  of  the  law,  and  as  the  declaration  was  framed  on  a  mis- 
feasance, such  verdict  and  judgment  were  not  erroneous,  aod  they  were  there- 
fore  affirmed  in  the  Exchequer  Chamber,  in  error. 


Brsthbrton 

V. 
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I02U       caused  to  be  conveyed,  the  said  plaintiff  (defendant  in  eiTor% 
on  the  said  coach,  from  Bury  aforesaid  to  Bollon  aforesaid  ; 
jet  the  said  defendants  (plaintiffs  in  error),  not  regarding 
Wood.        ^Jj^j^.  j^jy  j^  ^j^j^  bejjjf^  conducted  and  behaved  themselves 

80  carelessly,  negligently,  and  unskilfully  in  this  behalf,  that 
by  and  through  the  mere  carelessness,  negligence,  unskilful- 
ness,  and  default  of  themselves  and  their  servants  in  that 
behalf,  the  said  coach  afterwards,  and  whilst  the  same  was 
carrying  and  conveying  the  said  plaintiff  (defendant  in  error)^ 
as  aforesaid,  and  before  the  arrival  thereof  at  Bollon  afore-^ 
said,  to  wit,  on,  &c.,  waa  overset  and  overturned,  to  wit^ 
at,  &c. ;  by  means  whereof,  the  said  plaintiff  (defendant  in 
error),  then  being  thereupon,  became  and  was  greatly  cut, 
bruised,  wounded  and  hurt,  and    sustained   oAer    injuries. 
The  second  count  stated,  that  whereas  also,  heretofore,  to 
wit,  on,  &c.,  at,  &c.,  the  said  defendants  (plaintiffs  in  error)f 
being  then  and  there  proprietors  of  a  certain  other  stage 
coach,  they  received  the  said  plaintiff  (defendant  in  error), 
add  he,  at  tiic  special  instance  and  request  of  the  said  de- 
fendants  (plaintiffs  in  error),    became  and  was  an  outside 
passenger  by  the   said  last-mentioned   stage  coach,    to  be 
safely  and  securely  carried  and  conveyed  thereby  from  Bury 
aforesaid  to  Bolton  aforesaid,  to  wit,  at,  &c. ;   by  reason 
whereof,    the  said    defendants    (plaintiffs  in    error)    ought 
safely  and  securely  to  have  conveyed,  or  cause  to  be  con- 
veyed, the  said  plaintiff  (defendant  in  error),  on  their  said 
last-mentioned  coach,  from  Bury  aforesaid  to  Bolton  afore- 
said ;  yet  the  said  defendants  (plaintiffs  in  error)  again,  not 
regarding  their  duty  in  this  behalf,  conducted  and  behaved 
themselves  so  carelessly,  negligently,  and  unskilfully  in  this 
behalf,  that  by  and  through  the  mere  carelessness,  negligence, 
unskilfulness,  and  default  of  themselves  and  their  servants 
in  that  behalf,  the  said  last-mentioned  coach,  afterwards,  and 
whilst  the  same  was  carrying  and  conveying  the  said  plaintiff 
(defendant  in  error),  as  such  outside  passenger  as  aforesaid, 
to  wit,  on,  &c.|  was  overset  and  overturned,  to  wi^  at,  &c. ; 
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by  means  whereof  the   said   plaintiff  (defendant  in  err6r),        1821* 
then  being  thereupon,  became  and  was  greatly  cut,  bruised,  ^^^^^^^^^ 

wounded,  and  hurt.      To  this  declaration  the  defendants  «• 

Wood* 
below  (plaintiffs  in  error)   pleaded  Not  Guilty,  on  which 

issue  was  joined. 

At  the  trial  of  the  cause  at  Lancaster^  at  the  Summer 
Assizes,  1820,  the  Jury  found  that  two  of  the  defendants 
below  were  not  guilty  of  the  premises  laid  to  their  charge, 
and  that  the  other  eight  ykere  guilty  thereof ;  and  they  as- 
sessed the  damages  of  the  plaintiff  below,  as  against  those 
eight,  at  50/.  besides  costs.  On  this  verdict,  judgment  was 
entered  up  in  the  Court  of  King's  Bench  in  the  last  Af  icAae/- 
mas  Term  for  the  plaintiff  below,  that  he  recover  damages 
and  costs  against  the  eight  defendants  below,  who  were  so 
found  guilty ;  and  the  two  for  whom  a  verdict  of  not  guilty 
was  given,  should  go  without  day. 

lliose  who  were  so  found  guilty  having  brought  a  writ  of 
error  in  this  Court,  assigned  for  errors,  that  although  by  the  re* 
cord  it  appears  that  the  plaintiff  below  commenced  and  prose* 
cuted  his  action  in  this  behalf,  and  declared  therein  against  all 
of  them  the  eight  defendants  below  (naming  them),  jointly  with 
the  two  others,  nevertheless  it  appears  in  and  by  the  record, 
that  the  verdict  was  given  severally,  that  is  to  say,  that  the  said 
two  defendants  below  were  not  guilty  of  the  premises  laid  to 
their  charge,  and  that  the  said  eight  defendants  below  were 
guilty  of  the  premises  laid  to  their  charge,. as  the  plaintiff 
below  bath  within  thereof  complained  against  them ;  and 
that  it  appears  in  and  by  the  said  record,  that  judgment 
thereon  was  given  for  the  plaintiff  below  against  the  said 
eight  defendants  only,  and  not  against  the  two  others,  but 
that  judgment  thereon  was  given  for  those  two  against  the 
plaintiff  below ;  whereas,  by  the  law  of  the  land,  die  judg« 
ment  should  have  been  given  either  to  the  plaintiff  below 
against  all  of  them  the  said  ten  defendants  below,  or  for  all 
of  them  the  said  ten  defendants  below  against  the  plaintiff 
Jobder  in  error.  - 
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1821.  The  case  came  on  for  ajpunent  on  «  fornier  daj  in  dnl 

^.    '^''*^         T* eim.  Mrben 
Bbbthsbtoh 

r.  Mr.  IMtledahy    for   the  plaintiffs  m  error»    anbinhted 

diat  the  judgment  was  erroDeons,  as  the  gist  of  the  actioi 
was  founded  on  contract ;  that  the  effect  of  Ae  statemeat 
hi  the  declaration  amounted  substantially  to  socb,  and 
that  it  must  be  therefore  governed  by  die  ordinary  raids 
of  pleading,  viz.  that  if  a  contract  be  laid  as  a  joint  oooh 
tract  against  several,  there  can  be  no  recovery  against  mam 
only,  as  upon  a  several  contract.  It  is  said,  however,  tluit 
as  the  declaration  is  laid  in  torty  a  different  rule  prevails,  aai 
that  as  the  gist  of  the  action  is  misfeasance,  there  is  no  n^ 
pugnancy  in  finding  some  of  the  defendants  guilty  and  mat 
quitting  the  others.  It  is  manifest,  however,  that  this  is 
in  effect  a  contract,  as  it  is  stated  that  the  defendants  bdow 
were  the  proprietors  of  a  coach  for  the  conveyance  of  pa»» 
sengers  for  hire,  and  as  such  received  the  plaintiff  below 
as  an  outside  passenger,  to  be  safely  carried  by  them  lor 
certain  hire  and  reward ;  by  reason  whereof  he  ought  to  have 
been  safely  carried  and  conveyed.  It  is,  therefore,  in  point  of 
fact,  the  same  as  if  the  declaration  had  stated,  that  before  the 
promise  of  the  defendants  below  thereinafter  mentioned,  thej 
Were  the  proprietors  of  a  certain  stagecoach,  and  in  consider- 
ation  that  the  plaintiff  below  had  engaged  to  become  a  pa»* 
senger  thereon,  they  undertook  that  he  should  be  carried 
safely  and  securely.  The  mere  statement  that  he  was  a  pas-' 
senger  by  their  coach,  raises  an  implied  duty  in  them  to  take 
care  that  he  should  be  conveyed  safely.  Even  in  assumpaif 
it  is  not  necessary  to  introduce  the  words  ''  in  consideration^ 
in  the  declaration,  if  sufficient  be  therein  stated  to  shew  that 
the  promise  is  founded  on  a  consideration,  as  in  an  action 
for  money  had  and  received,  where  itis  unnecessary  to  shew 
for  what  cause  it  was  received.  In  Coggs  v.  BemardifC), 
the  declaration  was  in  effect  founded  on  a  contract,  and  al« 
though  it  alleged  that  the  defendant  undertook  to  cOnVtoy 
goods  safely  and  securely,  without  .stating  a  promise  tp  ^ 

(a)  %  Ld.  Raym.  909. 
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MS  IB  consideratiou  of  their  having  been  delivered  to  him  for       1821. 
tiiat  purpose,  still  Mr.  Justice  Gould  there  observed,  that  bi^^thertoii 
.the  declaration  would  be  good  either  way,  that  is,  whether  v* 

it  vrere  laid  on  the  contract  or  in  tori ;  and  although  not 
guilt;  was  there  pleaded,  yet  non  assumpsit  would  have  been 
an  equally  good  answer  to  the.  action,  and  it  was  at  the  elec- 
tion of  the  defendant  to  have  adopted  either  of  those  pleaS| 
as  an  undertaking  or  promise  was  stated  in  the  declaratioii. 
Here,  although   the  breach  ^charges  the    defendants  below 
with  negligence  in   the   conveyance    of  the  plaintiff  below, 
and  an  injury  sustained  by  him  in  consequence  of  the  over- 
turning of  their   coach,   it  may  be   considered  as  surplus- 
age;, and  if  the  declaration  had  been  founded  on  the  con- 
tract, it  would  only  have  been  necessary  to  have  assigned  a 
breach  of  it  in  general  terms.     So,  in  a  suit  by  executors 
against  executors  in  assumpsit,  it  is  only  necessary  to  state 
in  the  breach  that  the  defendants  had  not  paid  generally, 
omitting   the  special  part  relating  to  non-payment.      This 
case,  therefore,  must  be  governed  by  the  same  rules  as  an 
action  of  assumpsit ;  and  the  declaration  must  be  taken  as 
being  framed  on  a  contract,  although  the  words  **  considera- 
Jtion,"  or   **  promise,''  be  not  contained  therein.     If  it  be 
treated  as  tort,  it  will  be  productive  of  the  most   serious 
inconveniencies  to  the  defendants ;  for,  in  the  first  place,  they 
will  be  precluded  from  pleading  in  abatement,  and  so  bring- 
ing before  the  Court  all  those   who  may  be  jointly  liable 
.with  themselves.     If,   therefore,  a  verdict  be  found  against 
one    only,    and   he   seeks  to   recover  contribution  against 
the  others,  he  must  prove  that  they  were  co-partners,  and 
shew  their  liability,  as   the  record  in  this  action  would  not 
,be  evidence  for  him ;  whereas,  it  would  be  otherwise  in  aS" 
sumpsit.     But  further,  in  Merryweather  v.  'Nixan  {a),  it  was 
determined  that  no    action   for  contribution  could  be  sus- 
tamed  as  between  two  defendants   found  guilty  of  a  tort, 
where  the  damages  had  been  paid  by  one  ;  and  Xiord  Kenyon 

(a)  8  Term  Rep.  186.     . 
TOL.  VI.  K 
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Id^l.       there  laid  down  the  distinction  between  a  case  of  tori  and 
Brethbrton  ^^^^  ^f  ^  joint  judgment  against  several  defendants  in  ail 

Wood  action  of  assumpsit ;  and  although  that  actiOB  was  broiq^t 
for  an  injury  relating  to  land^  stiU,  it  appears  that  Cbt 
same  rule  would  hold  in  eveij  case  of  misfeasance  arising 
out  of  a  tort.  Secondly,  if  this  action  were  brought 
against  three  proprietors,  and  one  of  them  should  not  be 
a  joint  proprietor,  the  other  two  would  lose  the  benefit 
of  his  testimony,  although  he  might  be  a  most  import- 
ant witness  for  them ;  but  in  assumpsit  such  third  person 
could  not  have  been  joined.  A  plaintiff,  therefore,  woald 
be  more  safe  in  proceeding  in  tort  against  several  defendants, 
as  it  does  not  require  the  caution  necessary  in  an  action 
founded  on  a  contract,  in  which  he  would  be  nonsuited  in 
case  he  sued  those  who  ought  not  to  be  mJde  co-defendants. 
Tliirdly,  there  is  another  cogent  and  obvious  reason  why  the 
defendants  below  should  have  been  sued  in  contract ;  for  if 
the  parties  had  been  reversed,  and  they  had  sued  the  plaintiff 
below  for  his  fare,  they  must  have  all  joined,  or  they  would 
have  been  nonsuited  at  the  trial ;  and  the  same^  rule  ought  to 
apply  in  an  action  brought  against  them.  These  grounds  are 
at  all  events,  sufficient  to  shew  the  principle,  as  well  as 
the  hardship  the  defendants  below  would  labour  under,  in 
case  the  judgment,  as  found  against  them,  should  be  allowed 
to  stand. — ^With  respect  to  authorities,  they  are  clearly  in 
their  favour.  Jn  Buddie  v.  Willson  (a),  the  action  was 
founded  iu  case  on  the  custom  of  the  realm,  but  the  imme- 
diate judgment  of  the  Court  went  ho  further  than  to  exclude 
the  plea  in  abatement,  which  being  pleaded  after  a  general 
imparlance,  was  holden  to  be  too  late ;  but  there  the  Court 
considered  the  gist  of  the  action  as  being  founded  in  con- 
tract, as  they  intimated  an  opinion,  that  if  the  plea  had  been 
put  in  in  proper  time  it  might  have  been  supported.  So,  in 
Pozcell  v.  Layton  (6),  it  was  determined,  that  a  declaration 
against  a  carrier  by  water,  staling  ''that  he  had  received 
goods  to  carry  for  freight,  but  that  he  had  not  conveyed 
•(«)  6  Term  Rep.  369«  (b)  t  New  Rep.  S65, 
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deKvered  tkem  according  to  his  duty,''  was   foiinded  iii        182 L 
contract ;  and  that  to  a  declaration  so  framed,  the  defendant  qj^b^^^^tov 
Al%itt  plead  in  abatement  that  he  M:as  only  liable  jointly       ^* 
ivitfa  his  partners,  and  that  they  were  not  sued.     That  is 


authority  in  favour  of  the  plaintiffi  in  error.  In 
Weall  V.  King  (a),  it  was  held,  that  a  declaration  in  case, 
alleging  a  deceit  by  means  of  a  warranty  made  by  two  de- 
fendants upon  a  joint  sale,  was  not  supported  by  proof  of  a 
contract  of  sale  and  ^'arranty  by  one  only ;  the  action, 
dioiigh  laid  in  ^or/,  being  founded  on  the  joint  contract  al- 
leged. That  case  is  stronger  than  the  present,  as  the  ground 
of  acdon  originated  in  fraud;  whilst  here,  it  is  founded 
purely  on  contract.  In  Green  v.  Greettbank  (6),  where  the 
pfaintiff  declared,  that  having  agreed,  to  exchange  horses 
with  the  defendant,  the  latter,  by  falsely  warranting  his  to  be 
iemid,  well  knowing  it  to  be  unsound,  falsely  and  fraudu- 
lemfy  deceived  the  plaintiff;  it  was  held,  that  infancy  was  a 
good  plea  in  bar ;  on  the  ground,  that  where  the  substantial 
cause  of  action  is  contract,  a  plaintiff  cannot,  by  declaring 
in  fort,  render  a  person  liable  who  would  not  have  been  so 
on  bis  ph>mise.  In  the  earlier  case  of  Boion  v.  Sandford{c), 
it  was  decided,  that  an  action  charging  defendants  with  a 
biMdi  of  their  duty  as  cacriers,  was  not  an  action  ex  delicto, 
Wt  esT  quasi  contractu ^  and  it  ^as  so  considered  by  Lord 
Keh^n,  in  Mitchell  v.  Tatlfuttf  where  he  observed  (rf),  that 
Boson  t.  Sandford  was  treated  by  the  whole  Court  as  an 
action  for  a  breach  of  contract.  So,  in  Dales.  HalUje), 
which  was  assumpsit  against  the  defendant,  a  keelman,  as  a 
eotiinioii  carrier,  for  damage  done  to  goods  delivered  to  his 
custody  to  be  safely  carried  from  port  to  port,  Mr.  Justice 
Denison  considered  the  action  against  a  carrier  as  founded  in 
contract,  and  that  the  circumstance  of  the  suscepit  being 
6niitted  or  introduced  in  the  declaration,  made  no  difference. 

(a)  1«  East,  459 (6)«  Marsh.  485.— —(c)  t^S^Xk.  440. 

8.  C.  Skin.  378.    Carth.  58.     I  Show.  101.     S  Show.  478.    3liev.258. 
»  Mod.  391.— <^  5  Term  Rep.  651. (e)  1  WUs.  S81. 
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1821.        The  only  case  which  impugns  or  tends  to  contradict  those  aa* 

^'^"'^        thoritiesy  is  that  of  Goveti  v.  Radnidge  (fl),  where  it  was  held, 

V.  that  in  an  action  on  the  case  in  tort  against  several  defendants, 

for  negligence  in  performing  a  contract,  some  of  them  may  be 

acquitted  and  the  others  found  guilty ;  and  that  if  some  con* 

tractors  only  are  sued,  they  cannot  plead  in  abatement  the 

non-joinder  of  the  others,  on  the  ground  that  the  gist  of  the 

action  was  the  tort,  and  not  the  contract  out  of  which  it  arose* 

That  case,  however,  was  decided  before  Weall  v.  Kingp  which 

is  in  direct  opposition  to  it.    It  is  true^  that  in  Govett  v.  Rad^ 

nidge,  the  case  of  Dickon  v.  Clifton  {b)  was  much  relied  on, 

where  the  declaration  contained  a  count  similar  in  terms  to 

that  in  the  former,  and  which  was  joined  with  one  in  trover  t 

and  Lord  Chief  Justice   Wilmot  there  observed,  that  they 

might  be  well  joined.     That  case,  however,  is  not  entitled 

to  any  great  weight,  as  no  reason  is  laid  down  by  the  Court 

for  that  doctrine,  but  it  is  merely  stated,   that  common  ex* 

perience    and    practice   warranted  it;  and  the  Lord  Chief 

Justice  was  made  to  express  a  doubt  whether  trespass  vi  ei 

armis  and  trover  could  be  joined.      [Mr.  Justice  Richard^ 

son, — If  the  declaration  be  framed  in  tort,  for  a  breach  of 

duty  in  not  carrying  goods  safely  or  securely,  it  is  the  gene* 

ral,  if  not  the  universal  practice  to  add  a  count  in  trover  (c).] 

Here,  the  undertaking  was  in  the  nature  of  a  joint  contract 

to  carry  for  hire,  and  it  therefore  falls  within  the  principle  laid 

down  in  Weall  v.  King,  The  case  of  Mitchell  v.  T<irbutt(d), 

is  distinguishable  from  all  the  others  that  have  been  cited, 

and  inapplicable  to  the  present,  as  the  action  was  brought 

for  running  down  a  ship,  which  was  an  injury  ex  delicto,  and 

wholly  independent  of  any  contract.     So,  in   Max  v.  Uo- 

berts  (e),    the  judgment  eventually  turned  on    a    collateral 

(a)   3  East,  62. (6)  2  Wils.  319. (c)  This  position  is 

fortified  by  a  dictum  of  Mr.  Justice  BuUeTf  in  Brown  v.  Dixon,  1  Term 
Rep.  277,  where  he  observed,  that  **  the  conimon  way  of  declaring 
against  a  carrier  now  is  in  assumpsit,  to  which  trover  cannot  be  joined ; 
but  if  the  plaintiff  declare  on  the  custom  of  the  realm,  a  count  in 
trover  may  be  joined  ;  it  only  depends  on  the  form  of  tlie  action."—— 
(d)  5  Term  Rep.  649.  (g)  2  New  Rep.  454.     S.  C.  (in  errdt}, 

IS  East,  89. 
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point,  and  irrelevant  to  the  present  question,  viz,  a  defect        1821. 
in  the  declaration.     As  well  therefore,  on  reason,  principle  Bm-Ji^^^xoM 
and  authority,   as  from  the  inconveniences  which  must  re-  ^• 

suit  to  the  plaintiffs  in  error,  this  judgment  cannot  be 
supported,  by  converting  an  action  founded  on  contract  into 
tort ;  for  the  substance  of  the  declaration  is,  that  the  plain- 
tiffs in  error  received  the  defendant  in  error  as  a  passenger  on 
their  coach,  to  be  carried  for  hire  ;  and,  as  Lord  Chief  Justice 
Mansfield  observed  in  Powell  v.  Layton  (a),  *'  On  reading 
this  declaration,  does  it  not  clearly  appear  that  it  is  founded 
on  contract  ?  Although  the  word  suacepit  is  not  used  there- 
in, yet,  the  nature  of  the  charge  is,  that  the  defendant  agreed 
to  carry  the  goods  to  Sicily y  and  has  failed  in  the  perform- 
.  aoce  of  his  agreement.  The  duty  of  a  carrier  I  do  not 
understand  otherwise,  than  as  that  duty  arises  out  of  bis  con^ 
tract.''  So,  Lord  Chief  Justice  Gibbs,  in  Green  v.  Green-' 
bank  (£),  said  '*  Where  the  substantial  ground  of  action 
rests  on  promises,  the  plaintiff  cannot,  by  changing  the 
form  of  action,  render  a  person  liable  who  would  not  have 
been  liable  on  his  promise."  On  these  grounds,  therefore, 
the  judgment  of  the  Court  below  must  be  reversed. 

Mr.  Mannings  contrcL. — ^The  principal  objection  which 
has  been  raised  to  this  form  of  action  is,  that  if  the  parties 
had  been  reversed,  and  the  plaintiffs  in  error  had  sued  the  , 
defendant  in  error  in  assumpsit  for  his  lEare,  which  was  their 
only  remedy,  they  must  all  have  joined,  or  been  nonsuited  at 
the  trial ;  but  one  proprietor  of  a  stage  coach  must  know  all 
his  co-proprietors,  and  there  would  be  little  or  no  difficulty  for 
them  to  set  out  their  true  names  and  descriptions  in  the  decla- 
ration, and  state  that  the  promises  were  made  to  them 
jointly  ;  while,  on  the  other  hand,  a  passenger,  if  obliged 
to  sue  in  contract,  might  not  be  able  to  obtain  those  names, 
but  through  a  plea  in  abatement.  So,  with  respect  to  con- 
tribution, no  such  difficulty  or  inconvenience  exists,  for 
. 0ucb  co-prpprietprs are  partners  as  carriers. for  the.  cgnvey- 

(a)  3  New  Jtep.  36p.      ■     .    (6)  %  Marsh.  486. 
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1821.        Roce  of  passengers  and  goods ;  there  are,  in  fact,  two  dis- 
tinct contracts,    one  between  themselves  as  partners,   and 


Brbthertom 


Wood. 


t,  anotljier  as  between  them  and  their  passengers ;  and  if  a  loss 

be  sustained  by  them  as  such  proprietors,  and  one  pays  the 
whole  on  the  partnership  account,  he  may  recover  against 
the  others  their  shares  of  such  loss,  not  on  the  ground 
of  contract,  but  on  their  relation  as  partners.  In  Mtrry^ 
weather  v.  Nixan  both  parties  were  wrong-doers,  and  equally 
culpable ;  but  that  does  not  apply  to  a  case  of  joint  pro- 
prietors, to  whom  another  remedy  is  given  by  an  action 
of  assumpsit  or  account.  As  to  the  inconvenience  which 
may  result  from  suing  or  joining  a  party,  for  the  purpose 
of  excluding  his  testimony  as  a  witness,  the  Court  will 
not  intend  that  such  a  fraudulent  course  would  be  adopted. 
At  all  events,  the  Jury  would  be  enabled  to  judge  whether 
such  party  had  been  improperly  made  a  co-defendant  or  not. 
As  to  authorities  quoted,  the  case  of  Dickon  v.  Clifton  is 
expressly  in  point ;  and  although  it  has  been  said  that  it  is  not 
entitled  to  much  weight,  as  no  substantial  reason  is  assigned 
why  the  count  in  trover  might  be  added,  still,  it  is  there 
stated,  that  in  order  to  shew  that  such  a  count  could  not  be 
joined  with  the  two  former,  many  old  cases  were  cited  from 
FineT*s  Abridgment  (a),  which  the  Court  over-ruled,  but 
which  are  not  particularly  referred  to  by  the  reporter ;  and 
though  the  Chief  Justice  is  there  made  to  doubt  whether 
trespass  and  trover  could  be  joined,  still,  he  concluded 
by  stating,  that  he  thought  they  could  no^  because  they 
would  have  different  judgments.  Coggs  v.  Bernard  appears 
to  be  decisive  of  the  present  question ;  for  it  was  there  de-> 
cided,  that  where  a  person  undertakes  to  carry  goods  safely 
and  securely,  he  is  responsible  for  any  damage  they  may 
sustain  in  the  carriage  through  his  neglect,  though  he  is  not 
a  common  carrier,  nor  has  any  reward  for  his  labour,  and 
that  it  is  at  the  election  of  the  party  entrusting  him  with  the 
goods  to  sue  him  in  assumpsit  on  an  express  or  implied  con- 
tracti  or  in  tort.    If  either  of  thesfe  forms  of  action  should 

(a)  Tit.  Action,  Joiader. 
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be  ezdiicied,  it  seems  it  sbould  be  auwmp^l ;  for  it  is  there        182]« 
atat^,  that  the  defendant  undertook  to  conTcy,  and  if  the  de-  „  ^^^^^ 

I  .  ...  BaETHBRTMl 

clatation  had  been  considered  as  framed  in  assumpsit,  it  would  v. 

have  been  bad  for  want  of  consideration ;  for  it  did  not 
state  that  the  defendant  was  to  receive  anj  remuneration  for 
his  labour^    although  it  was  his  duty  to  carry  with  care. 
Formerly,  in  all  actions  against  carriers^  it  was  the  practice 
to  declare  in  tort ;  and  although  the  mode  of  declaring  in 
assumpsit  has  succeeded,  still,    it  does  not  supersede  the 
former  and  usual  remedy.    A  double  duty  attaches  on  a 
carrier,  viz,  partly  by  the  custom  of  the  realm,  and  partly 
by  the  terms  of  his  contract,    and  the  former  imposes  an 
obligatioo  on  him  by  the  law ;  be  is  therefore  open  to  both 
species  of  action.    Although  actions  for  nonfeasance  may  be 
considered  in  the  nature  of  contract,  yet,  where  misfeasance 
is  the  gist  of  the  action,  tort  is  the  more  proper  remedy, 
notwithstanding  assumpsit  may  be  resorted  to.  In  Keilway(a), 
a  distinction  was  taken  between  an  action  on  the  case  and 
detinue,  as  if  ji.  delivers  goods  to  B.  to  be  kept  safely,  and 
he  lends  them  to  anotlier,  whether  for  reward  or  not,  aud 
through  hb  default  tliey  are  lost»  ji,  may  have  an  action  on 
the  case,  for  if  he  brings  detinue,  which  he  may,  he  would 
only  recover  the  goods  themselves  ;  but  if  B.  sells  the  goods 
to  another,    then  ji.'s    remedy  is  by  detinue,  and  not  by 
action  on  tlie  case ;  and  Fairfax  said,  **  if  a  person  deli. 
vers  a  chest  to  a  bailee,  and  he  breaks  it  open,  he  is  liable 
to  a  general  action  of  trespass."    The  remedy  by  an  action 
of  trover  was  not  then  known.  The  case  of  Powell  v.  Layton 
has  been  mainly  relied  on  for  the  plaintiffs  in  error,  but  there 
the  defendant  was  a  ship-owner,  and   there  were   express 
words  of  contract ;  and  the  decision  of  the  Court  was  prin- 
cipally founded    on    the  authority  of  Boson  v.  Sandfordf 
which  Lord  Chief  Justice  Manffield,  in  delivering  judgment, 
clearly  considered  as  being  founded  in  contract  (Jb) ;  and  Mr. 
Justice  Chambre,  in  the  course  of  the  argument,  observed, 

(a)  Page  160,  a. {b)t  New  Rep.  .571. 
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1821.        that  (a)  ''  that  case  was  treated  by  all  the  parties  as  an  ac- 

^    ^^^^^         tion  on  the  case,  and  that  it  was  impossible  that  Lord  Chief 
Brbthbrton  '  "^     . 

o.  Justice  Holt  could  have  called  it  quasi  ex  contractu^  if  m 

truth  it  was  contract."     Besides,  the  entry  there  was  super  se 
suscepit,   and  his  Lordship  must  have  been  treating  of  the 
liability  of  other  parties^  when  he  considered  it  to  be  quasi 
ex  contractu.    In  Boson  v.   Sandford  {b\  Lord  Chief  Jus- 
tice Holt  said^  that  **  he  could  not  distinguish  that  case  from 
Cole  V.  Wilkes^  (c),  where,  in  an  action  of  debt  for  not  set- 
ting out  tithes,  it  appeared  that  there  was  another  joint  oc- 
cupier, and  advantage  was  taken  of  it  on  the  general  issue, 
because  the  duty  arose  from  the  occupation.     Mast  v.  Good'' 
son  ((/),   is  in  point  to   shew,   that  the  declaration  of  the 
plaintiff  below  was  properly  framed;  for  there,  the  declara- 
tion contained  a  count  for  obstructing  the  plaintiff  in  loading 
goods  at  a  wharf,    contrary  to  an  agreement,  as  well  as  a 
count   in   trover ;  it  was  objected,  that  they  could  not  be 
joined,  because  the  first  was  laid  to  be  upon  an   express 
agreement  in  writing,  and  sounded  wholly  in  contract,  and  the 
latter  was  in  case  for  trover,  which  is  a  tort ;  but  the  Court 
held,  that  the  gist  of  the  action  was  in  tort,  and  therefore 
that  those    counts  were  well  joined.      In  Green  v.  Greett- 
bank  (e),  the  Court  properly  held,  that  the  plaintiff  could  not 
declare  in  tort,  because  the  subject-matter  bf  the  action  was 
founded  wholly  on  contract ;  and  Lord  Chief  Justice  Gibbs 
observed,  that  **  it  was  a  case  in  which  the  assumpsit  was 
clearly  the  foundation  of  the  action.''     In  Compton  v.  Rich^ 
ards  (J'\  which  was  an  action  on  the  case  for  obstructing  the 
plaintiff's  lights,   the  Court  of  Exchequer  held,   that  the 
gist  of  the  action  was  tort,  although  it  arose  out  of  a  con- 
tract, and  that  it  was  sufficient  that  the  plaintiff  declared  on 
his  possession,  and  that  he  had  sustained  a  wrong,  although 
the  conditions  under  which  the  premises  were  sold  amounted 
•tD  an  agreement  between  the  parties.     The  declaring  in  tort 


(a)  2  New  Rep.  367.—— (ft)  1  Show.  105.  (c)  Button,  121. 

(d)  3  Wib.  348.    S.  C. «  Sir  Wm.  Blac.  848.— (0  2  Marsh.  486. 

(/)  1  Price,  27. 
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is  the  mere  adaptation  of  the  fortn  of  action,  and  if  the  ob-        1821. 

jeetions  to  it  now  raised  are  held  tenable,  a  common  carrier  _    ^^^^^ 

BaBTtirsBToii 
can  hereafter  be  sued  only  in  assumpsit.    A  contract  need        v. 

not  be  implied,  nor  does  anj  in  fact  exbt ;  for  if  the  pro- 
'prietors  of  a  coach  refused  to  carry  a  passenger,  he  ibight 
insist  on  being  conveyed  by  the  custom  of  the  realm,  if  there 
were  a  vacant  place;  in  which  case,  if  he  received  an  injury 
in  consequence  of  its  being  overturned,  he  could  not  sue  in 
assumpsit,  as  there  would  be  no  contract  whatever  between 
the  parties.      Brown  v.  Dixon  (a)  is  also  an   authority  in 
point,  where  the  first  count  was  in  trover  for  a  dog,  and 
the  second  and  third  staled,  that  the  plaintiff  had  delivered 
it  to  the  defendant  at  his  request,  to  be  returned  by  him 
in  a  reasonable  time,  but  that  he  would  not  do  so ;  and  in 
the  course  of  the  argument  a  sound  distinction  was  taken 
between  nonfeasance  and  misfeasance,  viz.  that  the  former 
is  neglecting  to  do  that  which  a  person  has  either  expressly 
or  impliedly  undertaken  to  do  ;  the  latter  is  the  act  of  doing 
.something  in  a  different  manner  from  that  in  which  the  party 
is  bound,  either  by  law  or  by  his  own  contract,  to  do,  and 
is  a  tort ;  and  Mr.  Justice  Buller  there  laid  down  the  rule, 
diat  wherever  the  same  plea  may  be  pleaded,  and  the  same 
judgment  given  on  two  counts,  they  may  be  joined  in  the 
same  declaration ;  and  be  not  only  recognized  the  case  of 
Dickon  v.  Clifton,  but  observed,  that  it  was  not  to  be  dis- 
tinguished from  that  before  him.      Mitchell  v.  Tarbutt  is 
inapplicable,  as  it  rested  entirely  on  tort,   and  the  distinc- 
tion was  there  drawn  by  Lord  Kenyon  between  that  case 
and  Boson  v.  Sandford.      Independently  of  all  these  au- 
thorities,   the  case  of  Govett  v.  Radnidge  is  expressly  in 
point ;  and  although  Lord  Chief  Justice  Mansfield  seemed 
to  impugn    its   authority  in  Powell  v.  Layton,   still    the 
doctrine  there   laid    down  has   been  since  recognized  and 
adopted  in  Amell  v.  Waterhouse  (A),  where  it  was  decided, 
that  in  an  action  on  the  case  against  a  common  carrier 
ibr  not  safely  carrying  a  passenger,    the   defendant  could 

(a)  1  Term  Rep.  tTl  .     ■   \b)  2  Cliit.  Rep.  1. 
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1^1.      -liot  plead  in  abatemeot    Ae  non-joiader  of  a  co-pr€q[iii- 
Bm»«to«  ^^^^'    iMt.  Justice  Rkhardton. — I  argued  that  case,  aud 


V*  the  declaralioii  Ytatcdy  tim  Am  ^efioailtat  was  ihe  proprietor 

*      -of  a  stage  coach  for  the  carriage  of  paasengcn  for  hire,  and 
that  he  had  received  the  {daintiff 's  wife  jaa  a  passenger,  to  be 
carried  for  hire,  and  that  not  regarding  hts  duty,  the  coach 
was  overturned,  and  the  wife  hurt;  and  the   Court  tfaete 
held,  liiat  as  there  was  no  word  of  contract  in  the  declann 
tion,  there  was  nothing  to  shew  that  it  was  not  foundied  on 
the  custom  of  the  realm,  and  that  in  substance  the  defendjuit 
was  stated  to  be  a  common  carrier,  on  whom  a  duty  at- 
tached, which  was  collateral  to  any  contract,  and  therefore, 
that  the  plaintiff  had  his  election  to  sue  either  in  a$$umpmi 
or  iort.}    Weall  v*  King  was  decided  on  a  collateral  point, 
nnx.  a  variance  between  the  declaration  and  fact  proved  in 
evidence.      It  was  not  true  that  both  the  defendants  bar- 
gained with  the  plaintiff,  and  Lord  Ellenborovgh  observed  (a), 
that  **  a  joint  contract  was  necessary  to  be  laid,  in  order  to 
maintain  the  ground  of  action  as  stated  upon  the  record, 
and  being  so  laid,  and  not  proved,  the  plaintiff  was  properly 
nonsuited.^   Buddie  v.  Wilbon  was  decided  as  to  the  time  of 
pleading  in  abatement :   that  was  the  preliminary  point,  and 
therefore  what  is  tiiere  stated  as  bearing  on  this  question^ 
must  be  treated  as  a  mere  obiter  dictum ;  and  it  need  only  be 
further   observed,  that  in  Powell  v.  Layton  the  case  of 
Dickon  v.  CHfton  was  not  at  all  adverted  to,  either  in  the 
argument,    or  judgment^  of  the  Court,    although  it  was 
slighdy  noticed  by  the  Chief  Justice,   after  the  judgment 
had  been  delivered. 

Mr.  Litlledale,  in  reply. — The  cases  of  Mast  v.  Coodson, 
Comptofi  V.  Richards,'  and  Brown  v.  Dixon  turned  entirely 
on  tort ;  the  first  was  founded  on  a  misfeasance ;  for  the 
agreement  or  contract  which  had  been  for  some  years  exr 
ecuted  by  the  plaintiff  and  defendant,  was  only  introductory 
to  shew  the  tort  done  by  the  latter  to  the  former;  in  the 

(a)  ^f  East,  455. 
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li  it  appeared  that  ibe  defeodanl  Jiad^bwU  a  imU,  vUdi        181a. 
qcImI  tbe.plaialiff's  Jigbts,  md  ibjf  whicb  Im  Miatsiaed  m 
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loalnct,  bat  merely  as  shewing  the  meaniog  of  the  pac- 
•ad  the  la^t  was  for  not  returning  a  dog,  in  which 
3oiirt  held,  that  a  count  in  trover  might  be  joined*  It  has 
aaid^  that  Coggs  v.  Bernard  was  fouaded  in  tort, Miod  that 
s  declaration  had  been  considered  as  fraiaed  m  n^immprif, 
mid  have  been  bad  for  want  of  consideration,  but  a 
niaiy  consideration  is  not  necessary  to  support  that  form 
;  for  the  delivery  of  tbe  casks  by  the  plaiutiflf  tp 
int,  to  be  carried  and  deposited  in  a  cellar,  is 
ntftt  to  impose  on  the  latter  the  cmryiog  them  with 
I  pad  raises  an  implied  promise  on  his  part  to  do  so. 
declaration,  therefore,  might  have  been  frafned  either 
ri  or  aisumpsil,  as  a  delivery  by  the  plaintiff,  and  ac- 
loca  by  the  defendant,  would  be  sufficient  to  support 
laller  form  of  action,  and  as  he  undertook  to  carry 
y,  that  is  of  itself  the  completion  of  a  contract  between 
parties.  Wherever  a  cause  of  action  amounts  substau- 
f  to  a  contract,  it  must  be  founded  oa  a  promise ;  but 
re  a  party  has  been  guilty  of  misfeasance,  as  a  sheriff  or 
ifficers,  it  must  be  grounded  on  iort.  This  case  must  b^ 
iroed  by  the  principles  laid  down  in  those  of  fVeall  v.  King, 
em  V.  Greenbartk,  and  Powell  v.  Layion,  in  the  latter  qf 
:h  liord  Chief  Justice  Man^ld  said  (a),  that  ''  the  duty 
carrier  arose  only  out  of  his  contract,  and  though  by  tiie 
id>  of  such  contract  he  was  liable  to  an  action,  yet,  that 
I  action  must  be  founded  in  contract ;  for  that  iu  M^rry-^ 
\her  v.  Nixan  it  was  held,  that  no  action  for  contribution 
d  be  sustained,  as  between  two  defendants  found  guilty 
^  tort,  where  the  damages  had  been  paid  by  one."  Sq, 
,  the  substantial  catise  of  action  is  founded  on,,contracty 
by  adding  a  few  words  to  the  declaration,  it  would  b^ 
ijKka$$umpsit  J  but  a  mere  alteration  of  it  io  terms,  can? 

(a)  t  New  Repi  Sfl.  .. 


Wood, 
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1821.       not  vary  the  nature  and  cause  of  the  action ;  and  if  it  arises 

^    ^'^^^        out  of  a  contract,  it  cannot  be  converted  into  tori,  by  the 
Brbtherton  ,    ,  '  \    "^ 

V.         -mere  omission  of  the  statenaent  of  the  consideration  and 
promise. 

Cur.  adv.  vult. 

Lord  Chief  Justice  Dallas   on   this  day  delivered  the 
•judgment  of  the  Court  as  follows  : — 

This  case  comes  before  us  by  a  writ  of  error,  brought  to 
reverse  the  judgment  of  the  Court  of  King's  Bench;  and 
is  an  action  on  the  case  against  the  plaintiffs  in  error.    The 
declaration  stated;  that  before  and  at  the  time  of  the  griev- 
'  ances  complained  of^  the  plaintiffs  in  error  were  the  pro- 
'  prietors  of  a  certain  stage  coach^  for  the  carriage  and  con- 
veyance of  passengers  for  hire,  from  £ii7y,  in  the  county  <tf 
Lancaster,  to  Bolton,  in  the  same  county;  and  being  so, 
that  they  received  the  defendant  in  error,  (who  was  the  plains 
tiff  below)  and  that  he  became  an  outside  passenger,  to  be 
'  safely  carried  and  conveyed  thereon  from  Bury,  aforesaid,  to 
Bolton  aforesaid,  for  hire  and  reward  to  the  said  plaintiffs 
in  error  in  that  behalf;   and  that  by  reason   thereof,  they 
ought  safely  to  have  conveyed,  or  caused  to  be  conveyed  ac- 
cordingly, the  said  defendant  in  error.     It  then  alleged,  that 
not  regarding  their  duty  in  this  behalf,   they  so  conducted 
themselves,  that  by  and  through  the  carelessness,  negligence, 
unskilfulness,  and  default  of  themselves  and  their  servants^ 
the  said  coach  was  overset ;  by  means  whereof,  the  defendant 
in  error  was  greatly  bruised  and  wounded,    and  sustained 
other  irijuries.    To  this  declaration,  the  defendants  below 
pleaded  not  guilty,  /On  which  issue  was  joined.     The  record 
states,  that  the  cause  was  tried  at  the  last  Assizes  at  LaU' 
taster,    when   the  Jury  found  that  two  of  the  defendants 
below  were  not  guilty,  and  that  the  other  defendants  were 
guilty,  and  assessed  the  damages  of  the  plaintiff  below  against 
them,  besides  the  costs  and  charges,  at  50/.    On  this  ver- 
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diet  ibe  Court  of  King's  Bench  have  given  judgment  for  the  1821, 
plaintiff  below,  that  be  do  recover  the  damages  and  costs  Brvthertov 
iq;ainst  the  defendants  below,  who  were  so  found  guilty,  and  wood. 
that  the  two  for  whom  a  verdict  of  not  guilty  was  given  do 
go  without  day.  The  only  point  for  our  decision  is,  whether 
this  judgment  be  erroneous.  On  the  part  of  the  plaintiffs 
io  error  it  was  contended,  that  the  statement  of  the  case  in 
the  declaration  amounts  to  a  contract,  and  that  being  so,  all 
the  rules  applicable  to  actions  founded  on  contracts  must 
govern  this,  and  that  it  is  a  rule  of  law  that  such  actions  are 
joint,  and  must  be  maintained  against  all  the  defendants 
named  b  the  declaration,  or  fail  altogether.  If  it  were  true 
that  the  present  action  is  founded  on  a  contract^  sq  that  to 
support  it,  a  contract  between  the  parties  to  it  must  have 
been  proved,  the  objection  would  deserve  consideration. 
But  we  are  of  opinion,  that  this  action  is  not  so  founded, 
and  that  on  the  trial  it  could  not  have  been  necessary  to 
shew  that  there  was  any  contract,  and  therefore  that  the  ob- 
jection fails.  This  action  is  on  the  case  against  common 
carriers,  upon  whom  a  duty  is  imposed  by  the  custom  of 
the  realm,  or  in  other  words,  by  the  common  law,  to  carry 
and  convey  goods  and  passengers  safely  and  securely,  so  that 
by  their  negligence  or  default  no  damage  or  injury  happen. 
A  breach  of  this  duty  is  a  breach  of  the  law,  and  for  this 
breach  an  action  lies,  founded  on  the  common  law,  and 
which  requires  not  the  aid  of  a  contract  to  support  it.  It 
appears  by  the  different  books  of  entries  (a),  that  this  form 
of  action  b  of  very  ancient  use.  Nor  is  it  material  whether 
redress  might  or  might  not  have  been ,  had  in  an  action  of 
OMSUtnpsit ;  that  must  depend  on  circumstances,  of  which 
the  Court  have  no  knowledge;  but  whether  such  action 
mi^t  or  might  not  have  been  maintained ;  still  this  action 
on  the  case  may  be  supported.  The  remedy  by  assumpnt^ 
as  applied  to  cases  of  tliis  kind,  is  of  modem  use.     The 

(a)   Brownlow'8  Rcd'mvus,  11, 12.     Clift,  38,  89.    Mod.  Ent.  145. 
Heroey  76. 
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^KKTBERToii  ^  ^n**>n  J»^i  «*  ^  coftufiM  caiTiert.    If  the  action  be 

^'  not  founded  on  a  contract,  bat  on  a  breich  of  duty  depend* 

Wood.       .  . 

ing  on  tke  ooromM  hw,  ^m  a  tort,  or  miafeaaanoey  it  cannot 

be  contended  that  the  judgment  is  erroneous ;  for,  ftxm  the 
nature  of  the  caab  and  tiie  form  of  the  action,  it  is  aevemi 
and  not  joint,  and  imy  be  maintained  agafinst  aom^  only  of 
those  against  whom  it  is  brought;  In  thia  view  of  the  aob^ 
jeet,  the  authoritiies  principally  n^Iied  on  by  the  plaintiffs  in 
^rror  have  no  application;  Theeaaea  of  PtMetl  v.  Lmftom  {d% 
and  Max  v.  Jlo&er^s<&%  were  decided  by  the  same  Judgea; 
and  are  in  no  respect  like  the  case  now  before  ns.  Each 
of  themVereactiona  against  owners  of  shipa,  net  stated  td 
be  geneval  ships,  oiwrying  the  gobda  of  sil  who  choae  to 
send  them;  but  it  is  stated  aa  a  particular  employment  id 
each  case.  In  the  first,  the  declaration  stated,  that  the  plain- 
tiir,  at  theapecial  instance  and  request  of  the  defendant,  had 
caused  goods  to  be  delWered  to  him,  to  be  carried  and  coih 
veyed,  &c.  Now  it  is  obvious,  that  this  was  a  case  founded 
on  a  particular  contract;  the  Court  therefore  held,  that  the  de^ 
fendant's  ptea  in  abatement,  that  he  had  a  partner  joimly 
interested,  to  whom  the  goods  were  delivered,  as  well  aa 
to  hmr,  the  defendant,  was  good,  and  that  this  person 
ought  to  have  been  joined.  In  Max  v.  Roberts  the  point 
in  the  cause  was  decided  on  the  same  principle,  aldiougfa 
the  <][uestion  arose  in  a  different  shape.  There,  thd  decla* 
ration  stated,  that  the  defendants  were  owners  of  a  ship, 
and  that  the  goods  were  shipped  on  account  of  the  plaintiff^ 
to  be  carried,  &c.  On  the  trial,  he  failed  in  proving  that 
the  defendant  Roberts  and  the  eight  other  defendants  were 
part-owners;  by  his  evidence  he  affected  the  eight  only^ 
The  same  Judges  who  decided  Powell  v.  Layton  held,  that 
the  owners  had  no  duty  imposed  on  them,  but  what  aroacf 
by  contract  and  adhered  to  their  former  dedsion  in  that 
case.  Here,  however,  a  duty  was  imposed  on  the  defend- 
er) a  New  Rep.  365.  (6)  Id.  454. 
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ants,  iiriiicfa  did  not  arise  bj  cootneti  but  by  the  commoil       ld21. 
law,  or  custom  of  the  realm.     It  is  not  material   there-  «^Jj2^^ 
fore,    to  contrast  the  decirions  in  Pawdl  v*  Lavton  and  «• 

Jlfffx  ▼.  Roberin  widi  the  determination  of  the  Court  of 
King*8  Bench  in  the  eaiiier  case  of  Goteti  v.  Radnidgef 
because  thb  case  differs  from  them.  If  these  cases  become 
exposed  to  each  oAer,  it  nrnst  remain  to  be  decided  here- 
after which  of  them  is  right.  At  present,  it  is  sufficient  tb 
say,  that  this  action  is  founded  on  a  mnfeasaoee,  and  that 
the  declaration  is  framed  accordingly;  andtherefore,  that  the 
Verdict  and  judgment  given  against  some  of  the  defendants 
is  not  erroneous,  and  ought  to  be  affirmed* 

My  Brother  Wood,  although    absent  during   the    argu- 
ment, concurs  in  oj^ion  with  die  rest  of  the  Court. 

Judgment  affirmed. 


PococK  and  Another  v.  The  Bishop  of  Lincoln,      Wednesday, 
Vincent,  Pbabcb  and  Aston.  ^"^^  ^^' 

flu  ARE  Impedit, — ^The  declaration  stated,  that  one  IttcAard  Under  this  de- 
Pearce,  Esq.  now  deceased,  was,  in  his  life-time,  to  wit,  Jii*  m*y  son  * 
on  the  Isl  November,  1790,  seised  of  the  advowson  of  the  ^^^«^  fh« 

perpetaai  ad* 

church  of  Husbands  Bosworth,  in  the  county  of  Leicester,  as  vowson  of 
of  an  advowson  in  gross  by  itself  as  of  fee  and  right,  and  that  ^^/^  {„  £^. 

bemg  so  seised  thereof,  he  afterwards,  to  wit,  on  the  2nd  cesUnhire, 
^  '  and  my  manor 

Dicember,  1790,  presented  to  the  said  church,  being  then  of  Stanwick, 
'Vacant,  Richard  Pearce,  clerk,  his  son,  who  on  the  said  unds  in  Nor/A« 

amptonshire :" 
Held,  that  an 
estate  fi>r  life  only  in  the « adrowson  passed  to  the  devisee,  although  he  was  the 
incumbent  of  the  living  at  the  time  tlie  will  was  made,  and  one  of  the  residaary 
legatees ;— on  the  gronnd,  that  the  words  '*  perpetnal  advowson"  were  only 
descriptive  of  the  tbini^  devised,  an4  not  as  denoting  the  quantity  of  hiterest 
^hich  the  devisee  was  to  take  therein. 
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presentation  of  the  said  Richard  Pearce  the  father^   was 
admiltedy  instituted  and  inducted  into  the  same ;    that  the 
said  R,  P.  the  father,  being  so  seised  of  and  in  the  said  ad- 
vowson,  on  the  20th  May,  1795,  made  his  will  in  writing, 
duly. executed  to  pass  real  estates,  and  thereby  amongst  other 
things  gave,  devised,  and  bequeathed  unto  his  son  Richard 
Pearce,  the  said  advowson,  for  the  term  of  his  life,  and 
on  the  10th  January,  1800,  died,  so  seised  of  the  said  ,ad- 
vowson ; — that  thereby,  and,  under  the  \vill  of  R.  P.  the  father, 
his  said  son  Richard  became  seised  of  and  in  the  same,  for 
his  life,  and  that  upon  the  death  of  the  father,  the  reversion 
in   fee  of  and  in  the  same,  expectant  upon  the  decease  of 
the  said  Richard  Pearce  the   son,  descended  and   came  to 
Thomas  Pearce,  the  eldest  son  and  heir  of  the  said  it.  P. 
the  father ;  that  the  said  Richard  Pearce  the  son,    being  so 
seised,  the  church  became  void  by  his  resignation,  who,  on 
the  7ih  December,  1813,  presented  to  the  said  church,  being 
then  vacant,  William  West  Green,  clerk,  who  on  such  pre- 
sentation was  admitted,  instituted,  and  inducted  into  the  same. 
That  the  said  Thomas  Pearce  the  son,  being  so  seised  as  of 
fee  in  the  reversion  of  the  said  advowson,  on  the  6th  Janur 
aiy,  1801,  made  his  will  duly  executed  to  pass  real  estates, 
and  thereby,  amongst  other  things,    gave  and   devised   his 
,  said  reversion  therein  to  John  Crutchjield  and  John  Em^ 
melt  and  their  heirs.     That  the  said  Thomas  Pearce,  on 
the  29.nd  November,  1802,  died  so  seised  of  the  said  rever- 
,  sion  in  the  said  advowson,  without  altering  his  will,  by  rea- 
son whereof  Crutchfield  and  Emmett  became  seised  of  the  re- 
version therein  in  fee,  and  that  being  so  seised,  Emmett,  on 
the  8th  March,  1812,  died,  leaving  Crutchjield  him  surviving, 
and  thereby  he  became  seised  of  the  reversion  in  fee.    That 
on  the  3rd  January,  1814,  the  said  Richard  Pearce  the  son 
died,  and  thereupon  Crutcltfield  became  seised  in  fee  in  the 
said  advowson ;  and  that  being  so  seised,  he  Crutchfield,  on 
the    12th   June,    1816,    died,  leaving  William   Stride   his 
cousin  and  heir  at  Jaw,  lum  surviving ;  that  thereby  Sladc 
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became  seised  of  the  said  advowson,  and  being  so  seised  ^ 
tie,  on  the  4th  and  5th  August,  1817>  by  indentui'es  of  bar- 
gaiiiy  sale,  and  release,  conveyed  the  same  to  tlie  plaintiffs 
in  fee,  and  that  they  being  so  seised  thereofy  the  church, 
on  the  SSod  June,  IB20,  became  vacant  by  tbe  death  ot 
the  said  fVilUam  I  Vest  Green,  and  being  so  vacant,  the 
same  hath  ever  since  continued,  and  still  is  so;  and  by 
reason  of  (he  last-mentioned  premises,  it  belonged,  and 
dow  belongs  to  the  plaintiffs  to  present  a  fit  person  thereto, 
but  that  the  defendants  will  not  permit  them,  but  unjustly 
hinder  them  from  so  doing. 

To  this  declaration,  the  bishop,  by  his  plea,  disclaimed 
all  title,  save  only  as  ordinary,  to  admit,  institute  and  dis- 
place the  parsons  of  the  said  church.  The  other  defendants 
pleaded,  that  Richard  Pearce  the  father,  being  seised  of  the 
advoM'son  of  the  said  church  in  fee,  on  the  2nd  September^ 
17dO,  presented  his  son  Riclmrd,  who  was  thereupon  ad-* 
mitted  and  inducted  into  the  same :  that  the  father  being  so 
seised,  on  the  20th  May^  1195,  made  his  will  in  writing,  duly 
executed  and  attested,  in  the  following  words,  that  is  to  say  ; 
^^  1,  Richard  Pearce,  of,  &c.  do  give  and  dispose  of  all  my 
worldly  goods  it  hath  pleased  God  to  bless  me  with,  as  fol- 
lows : — I  give  to  my  son  Thomas,  the  manor  of  Flamstead, 
and  all  my  lands  in  that  parish,  and  Martinis  Farm,  in  the 
parish  of  Redburn,  and  all  rents  that  shall  be  due  at  my 
death ;  but  if  no  child  born  in  wedlock,  then  I  do  give  the 
ribove  to  my  son  Richard;  and  if  he  should  leave  no  child 
bom  in  wedlock,  then  1  do  give  the  same  to  my  son  Zach-*^ 
ary ;  and  if  he  should  leave  no  child  bom  in  wedlock, 
then  I  do  give  all  my  lands  and  estates  in  the  coun« 
ties^  of  Hertford  and  Middlesex,  to  my  daughter  and  her 
heirs. — *^  I  do  give  to  my  son  Richard  tbe  perpetual  ad- 
Howson  of  Husbands  Bosworth,  in  Leicestershire,  and  my 
mandr  of  Stanwick,  and  all  my  lands  in  Northamptonshire.^^ 
j  do  give  my  son  Zacharj/,  all  my  freehold  houses,  and  all 
my  leasehold  homes  at  my  deatb^  that  are  no  part  of  the 
IrOL.  YI.  L 
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trade,  that  are  in  Westmimter,  or  the  county  of  Middlesex ^  the 
rents  and  profits  to  be  laid  out  in  iotxtper  cents.,  in  trustees 
names  for  his  use.  I  do  give  to  my  daughter,  my  dwelling- 
house  at  Redbum,  and  all  other  houses  and  lands  that  I 
now  have,  or  may  have  at  my  death,  with  all  goods,  plate, 
&c.^  and  all  my  long  and  short  annuities,  bank  stock, 
five  per  cents,  and  reduced  three  per  cents,  standing  in  my 
name  at  my  death.  I  do  give  all  my  South  Sea  annuities,  U> 
my  son  Richard  Pearce.  And  then  after  giving  his  son  Thomas^ 
three  parts  of  his  trade,  and  his  son  Zachary,  one  fourth,  and 
various  bequests  and  legacies  to  his  relations,  friends,  and  ser« 

• 

yants,  the  will  concluded  as  follows.  **  I  do  appoint  my  son 
Thomas,  and  my  son  Richard,  and  ray  daughter  Mary,  joint 
executors  and  residuary  legatees  to  this  my  will." — ^The  plea 
then  proceeded  to  state,  that  12.  Pearce  the  father,  died  on 
the  10th  January,  1800;  that  under  his  will,  Richard,  the 
son,  took  and  became  seised  of  an  estate  in  fee  in  the  ad- 
vowson ;  and  that  being  so  seised,  he,  on  the  30th  March, 

m 

1813,  devised  it  to  the  defendants,  their  heirs  and  assigns : 
that  Richard,  the  son,  died  so  seised,  without  altering  his 
will,  and  that  therefore  the  defendants  became  seised  as  of 
fee  and  of  right  of  and  in  the  ad  vowson,  for  which  reason 
they  prevented,  and  at  present  hinder  the  plaintiffs  from 
presenting  a  fit  person  to  the  said  church.  To  this  plea 
the  plaintiffs  demurred  generally,  and  the  defendants  joined 
in  demurrer. 

The  case  came  on  for  argument  on  a  former  day  in  this. 
Term,  when 


Mr.  Serjt.  Bosanquet,  for  the  plaintiffs,  submitted,  that 
the  only  question  raised  by  the  demurrer  was,  whether  Rich^, 
ard  Pearce,  son  of  the  testator,  took  an  estate  in  fee  or  not 
in  *the  ad  vowson  of  Husbands  Bosworth,  under  his  father's, 
will  ?  He  submitted,  that  he  took  an  estate  for  life  only* 
It  is  a  clear  principle  of  law,  that  in  all  deeds  and  wills,  a 
limitation  or  devise  of  an  estate  in  general  terms,  and  without 
any  words  expressive  of  the  interest  grantees  or  devisees  are 
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to  tAe :  primd  facie  gives  only  an  estate  for  life,  and  those  per- 
sons who  claim  a  larger  interest,  must  shew  that  an  estate 
has  been  conveyed  or  given  beyond  the  life  of  the  first  taker. 
It  must  be  admitted,  however,  that  there  is  a  distinction 
between  deeds  and  wills ;  as  in  the  former,  strict  and  technical 
words  are  required,  yet  if  there  are  no  expressions  in  the 
latter,  giving  an  estate  of  inheritance,  or  words  tantamount 
to  the  disposition  of  such  estate;  or  a  plain  indication  on 
the  face  of  the  instrument  for  inferring  an  intention  by  the 
devisor  so  to  do,  nothing  passes  away  from  the  heir  at  law 
beyond  an  estate  for  life.  Devisees,  and  the  interests  they 
are  to  take,  may  be  described  by  different  words,  and  in  a 
variety  of  terms :  and  although  land  be  devised  generally, 
without  words  of  limitation,  stiil|  if  the  devisee  is  charged 
in  respect  thereof,  with  the  payment  of  a  gross  sum  of  mo- 
ney, Of  of  debts,  or  annuities,  he  will  take  the  fee-simple ; 
for  it  is  inconsistent  that  he  should  take  a  life  estate  only, 
sto  he  might  die  before  he  could  be  compensated  out  of  the 
land,  and  so  the  devise,  instead  of  being  a  benefit  to  him, 
might  be  a  loss.  Here,  however,  the  devise  is  in  general 
terms,  and  for  no  particular  or  specific  purpose,  and  there- 
fore the  question  is  reduced  to  one  simple  point,  viz.  whe- 
dier  it  was  the  manifest  or  apparent  intent  of  the  testator, 
that  a  larger  interest  than  an  estate  for  life  in  the  advowson, 
should  pass  to  his  son  Richard;  or  whether  there  are  any 
words  in  the  will  equivalent  to  pass  a  fee,  as  in  a  deed.  Tlie 
word  ''  advowson"  in  a  will,  does  not  of  itself  import,  that 
ibore  than  a  life  estate  should  pass  than  it  would  in  a  deed, 
to  which  it  would  be  clearly  limited,  unless  express  words 
of  inheritance  were  adopted.  In  Coke  Littleton  (a),  where 
Littleton  treats  of  the  effect  of  the  word  *'  heirs"  to  make 
an  estate  of  inheritance,  Lord  Coke,  in  commenting  on  that 
section,  obscrves(6),  that  *' Littleton ^  there,  and  in  many  other 
}riaces,  putteth  lands  but  for  an  example ;  for  his  rule  ex- 
llbndcth  to  seigniories,  rents,  advowsons,  commons,  estovers, 

(ii)  S2Ct.  J. (6)  4  (a). 
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and  other  hereditan^^ta,  of  wbi^t  kind  or  natore  soever.'* 
Id  Davis  V.  £e;7ipe  (a),  iiord  Chief  Justice  Bridgman  md«, 
'Mt  i3  a  rule  in  ^i/dTs  case,  6  Hep.  foK  16,  to  loake  cqq-^ 
strucUon  of  willa^  aecoidiiig  to  estates  at  <;QminoD  law  hf 
deedf^  unless  socpethsng  in  the  intent  of  the  wiU  appear  to 
the  cont^my  ^^^  and  in  that  case  (jk\  it  was  resolved,  thai 
the  intent  9f  the  testator  ought  |o  be  manifest  and  cer- 
tain, and  not  obscure  ex  doubtful  \  for  that  at  the  coommoii. 
law  landft  were  not  devisable,  but  onljt  hj  custom. 

9o^  iu  Bale  v.  Coleman,  (c).  Lord  Keeper  Har(;ourt  ob* 
served,  that  '^  the  intent  ought  to  govern,  but  then  this  musft 
be  a  manifest  and  certain  inlent,  and  not  an  arbitrary  one  : 
It  nxust  be  according  as  it  appears  upon  ihe  will,  and  accordr 
ing  to  the  known  rules  of  law :  it  i&  not  to  be  left  to  a  lali- 
tivde,  and  a^  it  may  be  guessed  at.''  A  mere  bequest  of* 
an  *'  advowson,"  therefore,  by  a  Ceitber  to  bia  son  by  wiH^ 
gives  the  hitter  a  life  estate  oidy,  as  a  greater  interest  would^ 
not  pass  to  him  in  case  sqch  word  had  been  adopted  in  a. 
deed.  An  advowson  may  either  be  conveyed  io  fee,  or  limit'-' 
ed  for  life  or  years^  as  any  other  incorporeal  hereditament ;. 
and  it. is  quite  dear,  that  a  devise  of  conunon  of  pasture^^  or 
tithes,  would  give  only  an  estate  for  lifet.  if  nnaccompanied 
with  words  qf  inberita^qe.  It  is  upuece99ary  to  cite  autho- 
rities, as  to  the  effect  of  the  introductory  worda  of  the  will  *^ 
it  is  sufficient  to  refer  to  what  feU  from  Lord  Chief  Baroia 
'Thomson^  in  deliveriug  the  judgment  of  the  Court  of  Exche- 
quer, as  to  the  construction  of  this  same  inetrumeot,  in  Dots^ 
d.  Crutchfield  v.  Pearce  (cf),  where  he  observed,  "  it  waaar-- 
gued,  that  the  intention  to  give  ^  fee  waa  fuithec  manifested 
by  the  introductory  words,  whichi  declared  the  object  of  hi» 
will  to  be  the  gift  and  di^posal  of  all  the,  testator's  worldl]^ 
good%  and  that  those  words  sliewed  that  whatever  he  after- 
wards devised,  be  meant  to  give  absolutely.  There  certainly 
are  many  cases  where  introductory  words,  to  the  full  as  strong; 
as  these  in  this  will^  have,  been  construed  not  to  extend  ta 


(a)  Carter,  5.' 
P.  (b.)  pi.  7r— 


{b)  6  Rep.  16.  (c>  8  Tin.  Abr.  tit.  Deviie, 
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duty  a  Fee,  And  m  it  has  been  nccordlngly  often  decided ; 
tad  to  establish  that  position  nnmberleftl  eases  have  been 
tiled,  sodi^  of  which  atie  not  tetjr  Applicable :"   iRld  After 
Adverting  to  the  cAse  of  Roe,  d.  Kitby  v;  Holmes  {a),  he 
Mid,  ''  the  same  niA^  be  observed  her^,  the  testator  having 
Al^O  Hied  words  of  limitation  in  the  deVise  over  to  his  daugh- 
ttr  i  and  froth  the  othusion  of  thote  WOitb  It  appearl,  that 
it  was  not  his  iiitention   to  give  a  fuftber  interest."     Al^ 
Aougfa  the  judgment   of  that  Cbvtti  iKras  confined  to  the 
Manors  and  lands  deiised  to  the  testator's  ton  Uichard,  it 
b  eqaally  Applicable  to  the  Ad? oWdon  in  question.     In  Ro- 
berts on   Wills  (b\    it  is  sAid,    that  tiidi  respect   to  the 
ioree  and  operation  of  the  preAdible  And  introductory  wordi 
in  A  Will,  it  is  at  length  clearly  settled,  that  although  they 
mAke  profession    of  disposing  of  all    the   testator'^   pro- 
perty in  the  fullest  manner,  they  will  not  operAte  to  tarry 
the  words  of  the  devising  clause  beyond  their  legal  aense 
afid  significAtion."      In  Ibbetson  v.  Beckwith  (c),    where 
considerable   stress  was  laid  by  Loitl  Talt/ot  On  the  intro- 
ductory words,  the  testator  devised  by  the  Word  ^  estate  ;^ 
and  in  Denn,  d.  Gaskin  v.  Gaskin,  where  the  testator  ex- 
pressed his  intention  to  dispose  of  all  sudi  worldly  esftAte  as 
be  was  endued  ^ith,  Lord  Mansfield  said  {d),  ^'  I  suspect 
eitremely,  that  in  this  very  case  the  testator  meant  to  give 
his  nephews  a  fee  in  the  premises  in  question ;  for  he  had  no 
othrer  lattded  property.    He  makes  them  residuary  legatees  of 
bis  personalty,  and  gives  a  disinheriting  legacy  to  his  heir  at 
Krw/' — Another  question  hcfre  Arises  on  the  introduction  of  the 
word  ^  perpetual'  before  that  of  **  advowson  ;^  but  it  is  only 
deserifHSfA  of  lliAf  thing  ki  which  die  testator  bad  an  inherit- 
awee,  and  not  the  intereM  be  posses^  in  it.    An  advowsoU 
is  styled  ^  perpetuar  if  the  right  of  presentation  continues 
in  the  same  person  whenever  the  living  may  become  vacant ; 
but  a  patron  may  not  bAve  the  s«^le  right  of  presentation,  as 
hr  the  case  of  joint  interc^s,  whv  "e  each  presentation  must 

(a)  i  Wito;  m.   *  -:*(b)  Tot.  t,  ti  eftt.  fw^s  4^..-W(^}  cas.  ietfip. 
Taib.  157.'  *  ■■(«!)  CoW(r.  09^.    S»C.  t  £bog.  7^  a. 
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be  made  alternately,  according  to  the  respective  rights  of 
the  parties.  A  patron,  therefore,  may  have  an  estate  in  fee 
in  a  perpetual  advowson,  and  yet  not  have  a  perpetual  righ$ 
to  present.  So^  a  patron  may  limit  a  perpetual  advowsoo, 
by  giving  another  an  estate  in  it  for  a  term  of  years,  or  for 
life ;  in  which  case,  the  taker  will  have  a  right  to  preseof 
during  the  term,  or  as  long  as  his  interest  continues.  *^  Per- 
petual," therefore,  is  merely  applicable  to  the  nature  of  the 
thing,  and  not  to  that  of  the  inheritance.  In  Doe,  d. 
Wood  V.  Woody  where  the  testator  devised  all  the  rest  of 
his  iarms^  lands,  tenements,  and  buildings,  and  a  perpe- 
tual advowson,  Mr.  Justice  Bayley  said  (a),  **  the  former  part 
of  the  devise  of  all  his  farms,  lands,  tenements,  and  build- 
ings would  not  give  more  than  an  estate  for  life  :  nor  would 
the  words  '^  perpetual  advowson"  carry  it  any  further ;  for 
the  word  *'  perpetual"  applies  only  to  the  description  of  the 
property,  and  not  to  the  quantum  of  interest  which  the  de- 
visee takes  in  it."  So,  Chief  Baron  Thomson,  in  Doe,  d. 
Crutchjield  v.  Pearce,  observed  (6),  that  ''perpetual  adr 
vowson  does  not  carry  it  further  than  advowson :  any  thing 
short  of  advowson  is  the  next  presentation.  An  advowson, 
as  well  as  other  property,  is  capable  of  being  limited  for 
life,  and  in  that  case,  the  devisee  might  present  during  life 
ioiies  quoties"  The  cases  which  have  been  decided  as  to  tb^ 
meaning  of  the  word  hereditament,  are  in  principle  applicable 
to  the  present,  and  although  it  is  a  strong  word  to  import  an 
inheritance,  still,  it  will  not  of  itself  pass  an  estate  in  fee.  In 
£>enn,  d.Moor  v.  Mellor,  Lord  Kenyon  said  (c),  "  It  has  beeo 
contended  that  the  wife  of  the  devisor  took  a  fee,  because  tbe 
word ''  hereditaments"  is  used  in  the  devise  to  her ;  but  tbe  cases 
cited  shew  that  that  word  is  not  sufficient  to  pass  a  fee,  and 
those  cases  are  not  opposed  by  any  one  judicial  authority  ;" 
and  that  doctrine  was  afterwards  admitted  by  Lord  Chief 
Justice  Eyre,  in  the  same  case,  in  error  (d),  and  established 
by  Chief  Baron  Macdonald,   in  the  House  of  Lords  (e). 


(a)  1  Bam.  ,A  Aid.  523. (6)  I  Price,  361,  S.  (c)  5  Term 

Rep.  563.  (d).  1  Bos.  6c  Pul.  562.  (e)  3  Bos.^  Pul.  S51. 
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So,  in  Doe,  d.  Small  v.  Allen,  Lord  Kenyan  said  (a),  "  the 
next  point  arises  on  the  word  'hereditaments/   and  I  am 
astonished  that  any  doubt  should  ever  have  been  entertained 
about  that.      It  is  not  so  strong  a  word  as  '  tenement :'  it 
IS  merely  a  description  of  the  thing  itself,  and  not  of  the 
quality  of  it,  or  the  interest  in  it.**    That  is  precisely  the 
point  b  this  case,    and  the  testator  has  coupled   the  ad- 
vowson  in  Leicestershire  in  the  same  sentence  with  his  ma- 
nor and  lands  in  Northamptonshire,  as  being  descriptive  of 
the  property  he  intended  to  devise,  and  not  the  interest  he 
bad  in  those  estates ;  and  the  Court  of  Exchequer  held,  that 
even  if  the  devisee  had  taken  an  estate  in  fee  in  the  advow- 
son,  it  would  not  have  altered  or  extended  the  effect  of  the 
subsequent  devise  of  the  lands  (b).     If  a  testator  were  to 
devise  his  "  fee-farm  rents,**  they  would  merely  be  descrip- 
tive of  the  property,  as  in  the  case  of  a  perpetual  advowson, 
^nd  only  an  estate  for  life  would  pass;  but  if  he  were   to 
devise  his  **  rents  in  fee,"  it  would  be  sufficient  to  pass  an 
estate  in  fee  simple.     In  Lovencres,  d.  Mudge  v.  Blight  (c), 
where  the  testator  gave  an  estate  to  his  son,  whom  he  ap- 
pointed his  executor,  freely  to  be  possessed  and  enjoyed ; — 
it  was  held  to  pass  a  fee,  there  being  a  charge  on  the   de- 
visees which  might  last  longer  than  their  lives,  and  there- 
fore, that  the  words   '^  freely  to  be  possessed"  could  not 
mean    only  free  of  incumbrances ;    but    in   Goodright,    d. 
Drewry  v.  Barron  (d),  where  similar  words  were  used,  and 
the  testator  had  not  charged  his  estate,  the  Court  held  that 
they  carried  nothing  to  the  devisee  beyond  an  estate  for  life. 
So,  in  Peiton  v.  Banks  (e),  where  a  testator  devised  lands  to 
bis  wife  for  life,  reversion  to  A,  and  B.,  to  be  equally  dir 
vided  between  them ; — it  was  held,  that  they  were  tenants  in 
common  for  life  only  ;  and  yet  the  wprd  "  reversioi>"  points 
to  an  estate  in  fee.   It  is  true,  that  here  the  devisee  was  the  in- 
cumbent at  the  time  of  the  devise,  but  he  was  not  tenant  for 
life  of  the  advowson ;  and  by  the  words  of  the  will  he  was 
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en^b^ed  to  present  in  case  of  a  vacancy,  foties  quotici  diiri|i( 
his  life^ 

Mr.  Serjt.  Vaughan^    for  the  defend^nt9, — The  d^iq^iif 
Richard  Pearce,  took  a  l^rg^r  ipt^re^t  than  an  estata  for  li& 
in  (hq  advowson  in  question ;  for  although  a  general  db?^ 
of  land^  to  him  wpuld  pply  give  hja^  such  ^\  estate^  yet  a  ^e^ 
vise  of  an  ^dvpw^on  )|^9  9  niorQ  ei(tet)sive  operation.    Tl^erf 
is  a  manifest  distinction  he^ween  corpores^l  and  incorpo^al  hc^ 
reditam^nts,  and  the  authorities  and  principles  relied  on  fof 
the  plaintiffs  dp  jio\  ppply  tP  ^'  devi^p  of  the  latter  descfip* 
tion.    In  Dq^,  d*  Cxut^hjidd  v,  P^c^rc^^  the  judgqoent  of  ^ 
Court  of  Exchequer  >vas  confined  entirely  to  the  testator's  mapoir 
ikt\d  lands  in  Northamptonskir^f  and  therefore  the  expr^ussiona 
M'hich  fell  from  the  CMef  Baron  in  \\^e  course  of  the  argu^ 
ment^   as  to  the  advo^jirson^   musf  be  considered  as  abiiof 
dicta.      If  the  devisee  is  to  derive  no  aid  from  the  intrat 
ductory  words^  or  residuary  clause  in  the  will^  M'bich  clearly 
iglport  that  it  was  the    intention   of  the    testator   that  b^ 
should  enjoy  more  tlian  a   life  interest^   recourse  must  L^ 
had   to  the  words  *'  perpetual   advowson/'    which  are  of 
themselves  descriptive  of  the  interest  he  was  to  take^  aqd  do| 
the  description  of  the  property  devised.     An  advowson  ii 
pot  pnly  difierent  from  an  interest  in  lands^  but  is  distinguish* 
^ble  from  all  other  incorporeal  tenements  ;  and  although  U 
may  be  aliened  for  life  or  for  yearS|  y^t,  from,  the  close  v^ 
semblance  of  i^  nature  to  that  of  a  mere  r\ght,  a  divisioq 
of  it  will  not  be  presumed^  unless  the  intention  of  dividi^g 
be  distinctly  expressed.      In  Mackemie  v,  Robinson  {a\  it 
was  determined,  that  a  mortgagee  cannot  present  a  clerk  of 
his  own  choice^  b|it  must  abide  by  the  nomination  of  tbf 
mortgagor.     So,  a  bankrupt  patron  shall  present  in  prefer- 
ence to  his  assignees  (6) ;  nor  can  the  committee  of  a  lunati^ 
present  (c).      In  the  writ  of  right  of  advowson^  the  thing 


(o)  3Atk.  ^59.    3  Cm.  Dig.  Ist  edit.  96.— 
man'!  Law,  ad  edit,  page  106.  3  Cm.  Dig.  38 


-(6)  Watson's  Clergy- 
-  (0  3  Cru.  Dig.  31. 
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claim^  u  fft«M  to  be  tbo  *' advocation*'  add  there  10  op 
dtini  of  the  inheriUfice  in  any  technical  wordfy  aa  in  olhei 
writ?  pf  ri|;ht  (a).  Dr.  Johnson  states  the  meaniiig  of  the 
^ord  "  adTowsoo"  to  be  a  right  to  preieot  to  a  benefice. 
Dr.  Bur^  states  it  to  be  the  right  of  presenting  a  clerk  to 
^e  bishop,  AS  often  as  a  church  becomes  vacant  (6) ;  and  i« 
Coweir^  Interpreter  the  S9me  definition  is  given ;  and  he 
states,  that  it  is  as  nrnch  wjus  patronat^  in  the  canon  law ; 
and  it  ia  so  laid  down  by  L^rd  Coke  (c).  The  jiu  patronatAi 
is  nol  the  mere  right  to  present  for  one  or  more  termsi  but 
wheq€;ver  a  vacancy  may  occur,  that  is,  in  perp^tuum.  Any 
thing  short  of  au  advowson  is  only  the  next  presentation. 
Advowsoq,  then,  being  nomen  g€neralU$iniumf  must  be  ii»- 
tended  to  pass  a  fee,  and  it  lies  on  the  plaiutiflfs  to  restrain 
the  operation  of  the  word^  '*  perpetual  advowson/'  which  by 
themselves  import  the  general  or  whole  right  of  preaeotatioii. 
Bructon  calls  the  patrouj  ddvocntuM  ad  quern  pertinet  jus  adr 
vocationis  aUcujus{d)\  and  ho  Fleta^  almost  toiidem  verbiSf 
using  the  word  jus  {e) ;  and  Britton  terms  an  advowson  jus 
patronaiA$if)t  thereby  importing  an  unrestricted  right  of  pos- 
session} and  not  merely  the  next  presentation,  but  the  whole 
• 

interest  Here,  the  word  '*  perpetual"  is  prefixed  to  that  of 
"  advowson ;"  and  in  JlobiHson  v.  Robiuson  (g\  where  the  tes* 
tator  devised  the  perpetuity  of  his  presentations  to  L.  H.  for 
|iis  life,  and  no  longer,  and  after  his  decease,  to  such  son  as  he 
should  havci  lawfully  to  be  begotten,  and  for  default  of  such 
jaiue,  then  to  the  testator's  right  heks  ; — 'it  was  held,  that 
X(.  H"  took  an  estate  tail.  Here,  loo,  the  devisee  was  the 
iiicumbeut  at  the  tin^  of  making  the  will,  and  the  testator 
thereby  intended  to  coo(er  on  him  a  further  benefit,  by  con- 
veying all  the  interest  he  had  in  the  advowson  to  him  in  fee. 
Althn^gh  a  devise  of  hereditaments  will  not  convey  an  estate 
in  fee,  it  will  at  all  events  pass  an  advowson  (A).     In  Coke 

(a)  RegUtrnm  Brevinm,  29,  b.      Fitiherbcrf  Nat.  Brcv.  SO. 

(6)  See   Burn's  Eccl.  Law.  7th  edit,  pagt:  4. (c)  Co.  Lit.  17  b. 

119  b.— (<t)  Boot^  *>  ^^  t40.— -(e)  Book  5,  c.  14. (/)  Cap.  92.— 

(jg)  1  Burr.  38 (h)  3  Dyer,  S«3  (b),  pi.  SO., 
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lAttieton  (a),  it  is  said,  if  a  man  devises  a  teneiiient  to  ano* 
iher  by  Miill^  habendum  sibi  in  perpetuunif  and  dies,  and  \ba 
devisee  enter,  he  hath  a  fee-simple,  yet,  if  a  deed  of  feoff- 
ment had  been  made  to  him  by  the  devisor  of  the  same  tene- 
ments, habendum  sibi  in  perpetuum,  and  livery  of  seisin  were 
made ;  upon  this,  he  should  have  only  an  estate  for  life.  There 
the  distinction  vra^  drawn  between  a  feoffment  and  will, 
which  shews,  that  though  the  fee  would  not  pass  by  the  one, 
Btill  it  might  by  the  other.  The  forms  of  a  grant  of  a  per- 
petual advowson,  and  a  next  avoidance,  are  given  in  BurrCi 
Ecclesiastical  Law  (6),  from  which  it  appears,  that  an  ad- 
vowson is  a  right  of  patronage  in  fee.  At  all  events,  the  tes^ 
tator  intended  to  provide  for  all  his  children,  and  such  in- 
tention cannot  be  carried  into  effect,  tmless  his  aon  JZidl- 
nrd  takes  an  estate  in  fee  in  the  advowson,  and  he  being 
the  incumbent  before  and  at  the  time  the  will  was  executed, 
is  primA  facie  evidence  that  his  father  meant  to  give  him 
the  largest  possible  interest  in  it. 


Mr.  Serjt.  Bosanquet  in  reply. — Even  if  the  word  '*  ad- 
vowson''ex  riferwiVii  conveys  a  right  of  presentation  in  fee,  still, 
it  must  be  governed  by  the  same  rule  as  is  applicable  to  lands 
or  grants  of  real  property,  by  which  the  fee  cannot  be  con- 
veyed unless  words  of  inheritance  are  used ;  and  Coke  Lii^ 
tleton  (c),  is  expressly  in  point  to  that  effect.  So  in  Wildes 
case,  it  was  resolved  (</),  that  at  the  common  law  lands 
were  not  devisable ;  but  by  the  statute  32  &  34  Heti.  8.  all 
lands  according  to  the  purview  thereof  were  devisable. 
The  common  law,  therefore,  did  not  convey  an  advowson 
beyond  the  life  of  the  alienee,  without  express  words ;  nor 
will  it  pass  by  will,  unless  there  be  words  contained  id  it, 
from  which  it  must  be  inferred,  that  it  was  the  manifest  in- 
tent of  the  testator  that  a  larger  interest  or  the  fee  should 
pass.     The  habendum,  in  the  form  of  the  grant  of  a  per- 


(a)  Sec.  586." 
(d)6Rep.  16. 


•(h)  7th  edit.  48.  50. 


<c)  Note  4.  (a).. 
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petual  advoWBoOy  in  Bntm^s  EeelmasHcal  Law  (a),  is  **  to 
hold  it  to  the  grantee,  his  heirs  and  assigns^  to  and  for  the 
sole  and  only  proper  use  and  behoof  of  the  grantee^  hb  heirs 
and  assigns  for  ever^  and  to  and  for  no  other  use,  intent,  or 
purpose  whatsoever/'  That,  therefore,  is  according  to  the 
jnile  laid  down  by  Littleton,  as  applicable  to  lands.  It  has 
been  said,  that  the  meaning  of  the  term  **  advowson"  is^'ns 
patronatus,  which  gives  a  right  of  presentation  in  fee,  when- 
ever a  vacancy  may  occur ;  but  that  does  not  follow,  as  it 
may  be  limited  for  life  or  for  years.  It  does  not  appear  that 
the  testator  was  an  unlettered  person  at  the  time  of  making 
his  will,  and  it  is  not  expressed  upon  the  face  of  it^  that  his 
intention  was  to  give  his  son  Richard  any  more  than  an 
estate  for  life,  and  although  the  word  '*  perpetual"  is  prefixed 
jto  that  of ''  advowson"  it  makes  no  difference,  as  it  is  only 
descriptive  of  the  thing  devised.  The  case  cited  from 
Dyer,  is  altogether  inapplicable  to  the  present,  as  it  merely 
decided,  that  an  advowson  would  pass  under  a  demise  of 
jieieditaments. 

Cur,  adv.  vult. 

There  being  a  difference  of  opinion  on  the  Bench,  the 
Judges,  on  this  day  delivered  their  opinions  seriatim  •<> 
follows  :— 


J821. 
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Mr.  Justice  Richaudson,  after  stating  the  substance 
of  the  declaration  and  pleas  proceeded  thus : — The  question 
raised  by  the  demurrer  is,  whether,  by  the  devise  in  the  will 
of  Richard  Pearce  the  father,  of  the  ''  perpetual  advowson 
of  Husbands  Boszcorth,  in  Leicestershire,*'  an  estate  in  fee 
or  for  life  only,  passed  to  Richard  the  son  i  If  the  fee 
passed  to  him,  the  defendants  are  entitled  to  it  as  his  de« 
visees ;  but  if  an  estate  for  life  only  passed,  then  the  re- 
version descended  to  Thomas  Pearce,  as  the  eldest  son  and 
heir  of  the  testator,  and  consequently  the  plaintiff's  as 
claiming  under  him  are  entitled.      I   am  of  opinion,    that 

(a)  Page  i8. 
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under  the  terms  of  this  devise,  an  estate  for  life  only  in  tht 
advowson  passed  to  Richard  the  son.    The  sole  and  simple 
question  is/ whether  the  words  ^perpetual  advowson/'  are 
descriptive  of  the  estate  devised,  or  the  testator's  interest 
therein.    I  think  they  are  descriptive  of  the  former  only.    It 
has  been  insisted,  however,  in  the  ai^ument  for  tlie  defend** 
ants,  that  the  word  *'  advowson*'  imports  a  perpetual  right 
to  present,  and  would  of  itself  pass  a  fee ;  and  further  that 
tlie  testator  meant  to  use  it  in  this  sense,  by  his  pre6&ing  the 
word  **  perpetual"  to  it.    The  latter  part  of  the  argument 
appears  to  me  to  be  considerably  weakened  by  the  former ; 
for  if  the  word  *'  advowson,**  in  itself,  imports  a  perpetuity  of 
right,  the  addition  of  the  word  ''  perpetual"  only  expresses 
what  must  otherwise  be  implied,  and  extends  the  sense  nd 
further.     So,  if  a  person  had  a  limited  interest,  in  an  ad^ 
vowson,  and  conveyed  it  without  being  accompanied  by  the 
word  *'  perpetual,"  it  must  be  implied  that  be  had  a  perfect 
claim.     Although  an  advowson  may  be  a  jus  patronaius,  it 
does  not  follow  that  it  gives  a  right  of  presenting  in  perpe^ 
tunm  whenever  a  vacancy  occurs,  for  such  presentation  may 
be  severed  from  the  advowson.     It  seems  to  me,  that  '*  per- 
petual advowson"   means  the  same  as   ''  advowson,"  each 
giving  a  right  of  presentation,  not  confined  to  one  or  any 
definite  number,  but  to  be  exercised  as  often  as  a  vacancy  may 
happen.     The  adoption  of  the  word  "  perpetual,"  therefore, 
carries  it  no  further  than  if  the  term  **  advowson"  alone  had 
been  used ;  but  it  is  quite  clear  that  an  advowson,  or  per- 
petual  advowson,  may,  like  other  descriptions  of  lands,  be 
limited  for  terms  of  years  or  for  life,  in  tail  or  in  fee,  ac- 
cording to  the  nature  of  the  estate  or  interest  in  the  per- 
son who  has  the  right  to  present.     If  an  advowson,  ex  vi  ter- 
mihU  of  itself  imports  a  fee,  it  must  fall  within  tlie  rule 
applicable  to  all  grants  of  real  property,  whether  in  deeds 
or  in   wills,  where  ai|  estate  of  inheritance  is  intended  to 
pass ;  and  if  a  thing  be  conveyed  or  devised  generally,  the 
grantee  or  devisee  takes  only  an  estate  for  life*    If,  there- 
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(on^  9»  ad>iow9oii  W  asaiaiilotod  la  had^  it  i*  <}uito  cImk       tflSt. 
Ilifil  Ike  kitefcst  of  the  first  talwr  in  a  case  like  \h%  pre^ 
aeal,  inll  cousttt  of  a  life  edtele  oalj.   htLiideton  (a)r  k  it 
UddoNHi^  dial  '^if  a  nuMi  would  perchaie  kndaor  teoenenii     Aii 
in  fee-Binpie,  it  behovelh  bim  to  beve  tbete  words  in  bis 
parchas^  '  Ta  bave  ind  to  beU  to  bim  and  bis  bcirs ;'  fbi 
tbasc  woffda  (hb  beira)  wnke  d^  eatsfte  of  ioheritaiice.r-— 
Vor  a  a  m%xk  parcbese  lends  by  these  wovd%. '  To  have  and 
la  hold  ta  bim  for  erer;^  or    bj  thesa  wK)nby  <T<^  have 
aad  loi  hold  lo  tuoa  and   bis   asti^sa  for  ever;.'  ia  ^se 
tmo^  casea  be  halb  bat  an  estate ior  lesoi  of  life;.*'  aad  the 
eiithoriiy  of  Lord  CoAe^  in  bis  ciomraeatejoa  that  sectioit 
iaeapsQSsI;  in  poiat^  for  he  ohsemesy  4hat  Lktittmy  there  and 
10  many  other  places^  pultetb  haids  bat  (scan  esaaipb,  fov 
ifaaA  hi&  vule  extaodedt  to  seigniosies,  xenls^  udvomtmsy  don^ 
^u>os>  esloveSBi  and  olber  heroditnaients  of  what  kind  air  nan 
tUBO  soever."    The  word  ^*  beroditameali/'  in  itself,  imporla 
the  thing  granted^  and  not  (he  qu^ntmsk  of  interest  a  deviaea 
idk  t0  take  therein*    This  was  decided  bj  the  Court  of  King'e 
Beach  and  in  the  House  of  Lords^  in  the  ease  of  Denn,  d.. 
jioar  V.  Afs/fory.alihougb  the.  Jadgies  ia  ihe  Eacheqaer  Chaan 
has  seemed  to  have  eoteitained  a  different  opinioak    It  ap^ 
psara  bji  the  case  in  Dy^r^,  that  a  lease  of  bereditaBiei^  wiU 
paas  aa  advowson.;  so  it  will  pass  by  a  devise  of  bere^ta- 
Bwota ;  stiUy  boweaer^  such  a  dewsc^  without  nsor^  will  give 
tie  devisee,  an  estate  for  life  only.     Suppoaa  a  person  wese 
Sfdaed  in  fee  af  an  advowson  and  lands^  and  were  to  grant  or 
daaise  them  under  the  tevai  of  ^  all  bia  hersdiiamenta;'^  it  in 
perfectly  clear  that  such  lands  would  pass  to  the  first  taker,  an 
estate  for  life  only.     Nor  would  the  advowson  pass  a  greater 
ioHureii^  althAugh  sach  laker  might  happen  to  die  before  any 
vaieaocy  should:  accrue.     It  has  been  insisted^  that  the  mean* 
inf  of  the  term  ^  advowson''  confers  a  right  of  present 
union  wbeaevei  avacaa^occnrs;  and  Castlier,  that  it.iasports^ 

C")  See.  1. 
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that  such  a  right  of  presentation  must  continue  in  perpettMn, 
In  cases  of  tithes,  the  right  to  the  tenth  part  accraes  as  thejT 
arise.  They  are  an  incorporeal  hereditament,  and  under  wl 
devise  of  them,  in  general  terms,  a  devisee  would  take  only 
an  estate  for  life,  although  he  might  die  before  any  tithes^ 
should  become  due.  So,  also,  in  the  case  of  rents.  It 
therefore  appears  to  me,  that  ^^  advowson,"  or  <'^  perpetual  ad- 
vovirson,''  imports  the  same  thing,  and  must  be  governed  bj 
the  same  rule  as  is  applicable  to  lands ;  and  that  a  devise 
of  either  in  general  terms,  must  receive  the  same  constmc*^ 
tion  as  the  word  **  hereditaments/'  which  is  not  equivalent 
to  pass  the  inheritance  in  a  will,  or  give  any  thing  more  to- 
die  devisee  than  an  estate  for  life,  it  seems  to  me,  that 
it  would  be  extraordinary  if  the  advowson  should  pass  a  fee 
to  the  devisee,  and  yet  that  he  should  have  but  an  estate 
for  life  in  the  manor  and  lands.  The  Court  of  Exchequer 
held,  tliat  he  only  took  such  interest  in  the  latter,  and  that 
decision  appears  to  be  most  proper;  and  although  the 
Chief  Baron  in  pronouncing  the  judgment  of  the  Comrt^' 
confined  their  opinions  to  the  devise  as  to  the  land»onIy, 
yet,  it  is  manifest  from  what  fell  from  him  in  the  course  of 
the  argument,  that  he  thought  that  the  devisee  would  onfy 
take  an  estate  for  life  in  the  advowson  as  well  as  in  the' 
lands.  I  most  fully  express  my  concurrence  with  that 
part  of  the  judgment  as  to  the  construction  put  on  the  intro* 
ductory  words  in  the  will.  On  these  grounds,  therefore,  I. 
am  of  opinion,  that  an  estate  for  life  only  passed  to  Rick^ 
ard  Pearce  the  son,  and  consequently  that  the  plaintiffs  are-: 
entitled  to  judgment. 


Mr.  Justice  Burrough. — ^The  only  question  for  the  de-^* 
cision  of  the  Court  is,  whether  the  testator  has  by  his  will,  de-^ 
vised  the  perpetual  advowson  of  Hmbauds  Bosworth,  to  his  sooi 
Richard,  in  fee  or  for  life,  under  which  will  he  ako  devised- 
a  manor,  and  certain  lands  to  his  son  Thomas ;  but  if  he 
should  have  no  child,  then  to  his  son  Ricfiard,  and  in  case 
of  failure  of  issue  by  him,  then  he  gave  all  his  estates  in 
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Mertford  and  Middluexy  to  his  daughter  and  her  heirs ;  and 
the  will  then  contained  the  devise  on  which  this  question 
arises^  viz.  ''  I  do  give  to  my  sou  Richard,  the  perpetual 
advowson  of  Husbands  Bosworth  in  Leicestershire,  and  my  ma- 
nor of  Sianwick,  and  all  my  lands  in  Northamptonshire ;  and 
then  followed  a  devise  of  certain    freehold  and    leasehold 
houses  to  his  son  Zachary.    This  will,  as  to  the  devise  to 
Richard^  of  the  manor  of  Stanwick,  and  all  the  testator's 
lands  in  Northamptonshire,    has   been    considered   by   the 
Judges  of  the  Court  of  Exchequer,  who  M'ere  unanimously  of 
opinion  that  he  took  only  an  estate  for  life  iu  those  lands^  as 
there  were  no  auxiliary  words  in  the  will  to  give  him  a  greater 
interest  than  such  an  estate ;  but  it  appears  they  have  given  no  ex- 
press opinion  as  to  what  estate  he  took  in  the  advowson ;  but  it  is 
obviousy  if  he  had  taken  a  fee  therein,  that  it  might  have  beei\ 
urged  with  great  force,  that  he  took  a  similar  estate  by  a  devise 
of  the  lands  immediately  following,  and  in  the  same  sentence 
of  the  will.     In  the  course  of  tiie  argument  tlie  Lord  Chief 
Saron  said  (a),  that  **  perpetual  advowson"  does  not  carry  it 
further  than  advowson ;  any  thing  short  of  advowson  is  *'  the 
next  presentation."    What  was  observed  by  Mr.  Justice  Bay* 
Jey,  in  the  case  of  Doe,  d.  Wood  v.  Wood,  tends  very  strongly  to 
confirm  this  position.    There,  the  devise  was  to  Henry  Wood, 
of  all  the  rest  of  the  testator's  farms,  lands,  tenements,  and 
l^juildings,  and  the  perpetual  advowson  of  Rusper  Rectory 
to  be  kept  in  the  family  and  name  of  the  Woods  as  long  as 
could  be ;  and  the  Court  held,  that  Henry  Wood  took  an 
estate  of  inheritance,  as  he  must  take  more  than  an  estate  for 
life,  to  enable  him  to  keep  it  in  the  name  and  family  of  the 
Woods  as  long  as  could  be ;  and  Mr.  Justice  Bayley  there 
said  ''  tlie  former  part  of  the  devise  of  all  his  farms,  lands, 
tenements,  and  buildings,  would  not  give  more  than  an  es- 
tate for  life,  nor  would  the  words  '*  perpetual  advowson"  carry 
it  any  further ;  for  the  word  ''  perpetual"  applies  only  to  the 
description  of  the  property,  and  not  to  the  quantum  of  in- 
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ferest  which  the  devisee  takes  In  H."  Nothing  hds  been  said 
to  eontradict  that  doctrine  by  either  ot  the  thre6  othet* 
leftrned  Judges  in  that  case,  and  from  thetf  silence  it  iilQ^ 
be  assumed  that  they  assented  to  it.  The  question  theft 
is,  what  is  the  efikt  of  the  words  "  perpetual  adtdW' 
son,''  contained  in  this  ^ill  f  As  to  their  carrying  a  fe^.  It 
has  been^  said^  that  in  a  writ  of  right  of  advowson,  it  ii'de^ 
manded  in  the  writ  by  the  name  of  advowSon  only ;  htst 
when  the  purpose  of  that  Writ  is  considered^  as  Well  a^  thd 
count  therein,  it  appears  to  me  to  have  altogether  a  dittet€tit 
operation.  By  the  writ,  (he  demandant  demands  the  thing,  as 
manor,  messuage,  land,  or  advowson,  without  adferting^  to 
the  extent  of  his  interest,  and  the  count  expresses  the  in- 
terest of  the  demandant  in  the  thing  sought  to  be  recovered, 
After  stating  the  writ  which  demands  it  in  general  terms; 
and  in  Coke  Littleton  (a),  it  is  said,  '^  of  an  advowson 
and  such  like,  a  man  shall  plead  that  be  is  seised  de  advoca* 
done  ut  de  feodo  e(  jure**  An  advowson  being  an  incor- 
poreal hereditament,  the  demandant  cannot  say  be  was 
seised  de  feodo  et  jure,  but  '*  t/f  de  feodo  et  jure.  In 
GibsofCs  Codex  (&),  it  is  said,  "  that  an  advowson  beiilg  an 
inheritance  incorporeal,  and  not  lying  iu  manual  occupation, 
cannot  pass  by  livery  ;  but  may  be  granted  by  deed,  or  by  will, 
either  for  the  inheritance,  or  for  the  right  of  one  or  more 
turns,  or  for  as  many  as  shall  happen  within  a  time  limited." 
It  has  frequently  been  said  of  the  author  of  that  work,  that 
be  was  an  excellent  common  lawyer,  and  from  the  above 
passage,  it  must  be  inferred,  that  a  mere  devise  of  an  ad- 
vowson in  general  terms  would  not  pass  the  inheritance  in  it, 
or  give  to  the  devisee  a  larger  interest  than  an  estate  for 
life.  In  Blackstone*s  Commentaries  (c),  it  is  stated,  that 
an  advowson  will  completely  illustrate  the  nature  of  an  in- 
corporeal hereditament.  Therefore  it  will  pass  under  the 
word  *'  hereditaments"  in  a  will.  In  Coke  Littleton  (d),  it 
is  Taid  down  ''that  hereditament  is  the  largest  word  of  aD 


(o)  17  (b).— — (6)  Vol.  1.758,  8.5.  S.  P.  Bum's  Ecclesiastical  LaW| 
7Ui  edit,  page  11.  (c)  Vol.  2.  page  f(.  ■       ■  (d)  6  (a). 
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10   that  kind ;  for  wbftUoever  may  be  inherited,  is  an  he-^ 
reditamenty  be  it  corporeal  or  incorporeal^  real  or  p^rsonal^ 
or  mixed.*'      In  Doe,  d.  Small  ▼.  JUen,  Lord   £eiiyoi| 
said  (a)//'  The  next  point  prises  on  the  >ivord  'beredit^fnents/ 
and  J  am  astonished  that  any  doubt  should  ever  h^ve  been 
entertained  about  that;   it  is  not  so  strong  a  word  as  't^ 
nement ;'  it  is  merely  a  description  of  the  thing  itseltf,  and 
not  of  the  quality  of  it,  or  the  interest  in  ^t ;"  and  his  Lprd* 
ship  appears  to  have  entertained  the  same  opinion  in  Doe,  d. 
Palmer  v.  Richards,  where  the  testator  devised  a|l  the  rest, 
residue,  and  remainder  of  his  landsj  hereditaments,  goods^ 
and  personal  estate ;    and  his  Lordship  observed  (b),    thaf 
**  those  words  alone  were  not  sufficient  in  law  to  carry  a  fee/' 
He  was  fortified  in  that  opinion  by  the  language  of  Lord  Chief 
Justice  Trevor,  in  Hopewell  v.  Jckland  (c),  viz.  that  "  th^ 
word  '  hereditament'  cannot  be  taken  to  denote  the  measure  or 
quantity  of  estate ;"  and  in  Canning  v.  Canning,  the  Master 
of  the  Rolls  said  (jd),  that  ^*  the  law  is  now  settled  in  the 
case  of  Hopewell  v.  Ackland,  that  a  fee  will  not  pass  by  the 
word  '  hereditament ;'  "  and  in  Doe,  d.  Palmer  v.  Richards, . 
the  three  other  Judges  declined  giving  any  opinion  upon  the 
construction  of  the  word   '*  hereditaments,"  as  it  was  not 
necessary  to  the  determination  of  that  case.     Thus,  then,  it 
appears  that  the  word  '^  hereditaments"  in  a  will,  may  pass 
an  advowson ;  but  not  a  fee,  without  more  being  added.     It 
therefore  follows,  that  it  cannot  of  itself  pass  a  fee  in  an 
advowson,  within  which  it  is  comprehended,  because  it  is 
only  the  description  of  the  thing,  and  not  of  the  quantity 
of  interest  the  devisee  is  to  take;  and  this  accords  entirely 
with  the  dictum  of  Mr.  Justice  Bayley  in  Doe,  d.  Wood  v. 
Wood.     It  is  a  settled  rule  of  law,  that  in  the  construction 
of  wills,  there  must  be  words  of  limitation  to  pass  a  fee,  or 
some  expressions  of  the  testator  denoting  his  intention  that 
the  entire  interest  should  pass  to  the  devisee;  and  unless 


m 


(a)  8  Term  Rep.  503,* 
<d)  Moscly,  24t. 

TOL.  VI. 


<6)  S  Term  Rep.  358.' 


^c)  1  Salk.  SS9. 


1821. 


Pococi^ 

V. 

The 
BiSBOP  of 

lAJScoUi. 


M 


178 


CASES    IN    TRINITY   TERM, 


1821. 


POCOCK 

I1ie 

Bishop  of 

CiUicoui. 


gome  words  are  used  which  the  law  considers  sufficient  ta 
carry  a  fee,  he  can  only  take  an  estate  for  life.     In  Doe,  d. 
Palmer  v.  Richards,  the  testator  devised  all  the  rest  of  hi» 
lands,  hereditaments,  goods,  and  personal  estate  whatsoever  y 
his  legacies  and  funeral  expences  heing  thereout  paid ;  and 
as  the  estate  was  charged  thereby,  and  all  the  legatees  might 
call  on  the  devisee  for ,  their  demands,  it  was  held,  that  he 
took  an  estate  in  fee.     Here,  however,  there  is  nothing  on 
the  face  of  the  will  which  requires  that  a  fee  should  pass. 
Although  the  devisee  was  the  incumbent  at  the  time  it  was 
made,  it  does  not  follow  that  he  must  take  an  estate  in  fee, 
for  a  benefit  passed  to  him  by  the  devise,  and  he  had  an 
opportunity  of  exercising  it  by  presenting  another  person   to 
the  church  on  his  own  resignation.     The  testator,  in  default 
of  issue  by  his  sons  Thomas  and  Richard,  devised  all  bis 
lands   and   estates,    to  his   daughter  and  her  heirs.      It  is 
a  well  known  principle  of  law,    that   an  heir  cannot    be 
disinherited,  except  by  express  words  of  limitation  ; — ^words 
tantamount  to  them,    or  necessary  implication  to   be  col^ 
.  lected  from  the  whole  of  the  will  itself,  in  which   the  intent 
of  the  testator  ought  plainly  to  appear.     Taking,  therefore, 
the  whole  of  this  will  together,  I  think  there  is  no  ground' 
for  us  to  infer  that  the  testator  meant  that  more  than  a  life 
estate  in  the  advowson  should  pass  to  his  son  Richard,  and 
consequently  that  the  plaintiffs  are  entitled  to  judgment. 


Mr.  Justice  Park. — Although  I  am  so  unfortunate  as  to 
differ  from  my  two  learned  Brothers  who  have  preceded, 
and  I  believe  also  from  my  Lord  Chief  Justice,  who  is  to 
follow  me,  I  do  not- feel  it  necessary  to  state  the  grounds  on 
which  1  have  founded  my  opinion  at  any  considerable  length. 
The  words  in  the  will  of  the  testator,  who  died  in  1800, 
have  been  so  frequently  stated,  that  I  shall  not  repeat  them, 
but  proceed  to  the  question  at  once,  which  is,  whether  under 
the  terms  of  the  devise  thereui,  the  perpetual  advowson  of 
the  church  of  Husbands  Boszcorth,  passed  an  estate  to  his  son 
Richard,  in  fee,  or  for  life  only.    It  does  not  appear  to  me 


IN    THB    SECOND   TEAR    OP    QBO.    IV. 


179 


to  be  necessary  to  discuss  the  precise  meaning  of  the  word 
"advowson,"  or  whether,  in  a  deed,  it  would  ex  vi  termini, 
carry  the  whole  interest  in  fee ;  or  whether,  if  less  than  the 
whole  was  intended  to  be  conveyed,  which  it  clearly  might  be 
by  the  person  seised  of  the  whole,  there  should  not  be  words 
of  restriction,  such  as  in  tail,  for  life,  or  the  next  or  follow- 
ing presentation,  as  indicative  of  the  intention  of  the  party 
conveying     On  looking  at  the  foundation  of  the  right  of  ad- 
vowson,  it  would  appear  to  be  so,  for  Lord  Coke  observed  (a), 
that   ^*  advowson,"  advocatio,  so  called,  because    the  right 
of  presenting   to   the  church  was  first   gained  by  such   as 
were  founders,  benefactors,  or  roaintainers  of  the  church ; 
and  therefore  they  were   called  advocati ;   they  were  also 
called  patroriiy  and   thereupon  the  advowson   is  called  jus 
patronatus:  and  in  one  word,  advowson  of  a  church  is  the 
right  of  presentation,  or  collation  to    the  ehurch."      The 
jus  patronatiis,  according  to   this  explanation,  is  the  same 
as  advowson  ;    and  it  seems    to   me,    that  the  jus  patrO' 
natus,  unless  it   has  restrictive  words,  embraces  tlie  whole, 
and   cannot  be  confined  to  the  next  right  of  presentation ; 
and  in  common  parlance  it  certainly  does  so.    But  as  I  have 
before  observed,  it  is  unnecessary  for  me  to  give  any  opinion 
as  to  the  meaning  of  the  word  ^'  advowson"  in  a  deed,  where 
no  words  of  inheritance  are  used.     1  shall  assume  that  Lord 
Coke  was  right  when  he  said  (Jb),  that  ''  the  rule  laid  down 
by  Littleton,  as  applicable  to  lands,  extends  to  advowsons 
and  other  hereditaments  of  every  description,  and  that  words 
of  inheritance  must  be  added  to  them  to  make  them  pass  an 
estate  in  fee  ;'*  but  it  must  be  observed,  that  he,  as  well  as 
Littleton  before  him,  were  only  treating  of  the  necessity  of 
words  of  inheritance  in  a  purchase,  as  the  former  termed  it ; 
that  is,  in  a  deed.     I  admit,  that  if  words  of  inheritance  are 
omitted  in  a  deed,  the  word  "  perpetual"  being  joined  witli^ 
or  prefixed  to  that  of  *^  advowson,''  will  not  carry  it  further; 
for  that  may  not  be  its  import  in  legal  acceptance ;  and  Lord 
Chief  Baron  Thompson  must  be  considered  to  have  thought 
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SO,  when  he  said^  that  '*  any  thing  short  of  advowson  is  the 
next  presentation ;"  a  dictum,  which  hy  those  who  contend 
that  the  word  *^  advowson"  carries  the  whole,  may  be  sup- 
posed to  favour  their  interpretation.  Mr.  Justice  Bayley  also 
appears  to  have  supposed,  that  the  word  *'  perpetual''  is 
descriptive  of  the  property  only,  and  not  of  the  quantum  of 
interest  which  the  devisee  takes  in  it.  To  the  extent  of  this 
proposition  I  cannot  subscribe,  considering  that  word  at 
being  used  by  a  testator  in  the  disposition  of  his  property. 
Having  admitted  thus  much,  it  must  now  be  conceded  to 
Hie,  that  though  there  are  many  words  which  will  not  carry 
a  fee  in  a  deed,  yet  they  may  do  so  in  a  will,  if  the  terms 
used  therein  are  sufficient  to  shew  that  it  was  the  intent  of 
the  testator  that  such  an  estate  should  pass.  In  DoCf  d* 
Wood  V.  Woody  the  words  "  perpetual  advowson,"  w^re 
held  to  pass  an  estate  of  inheritance  to  the  devisee,  in 
order  to  carry  into  effect  the  intention  and  purpose  of 
the  testator.  It  is  true  that  the  words  in  this  will  are 
not  near  so  strong  as  those  used  by  the  testator  in  that 
case.  I  only  cite  it  for  the  purpose  of  shewing,  that  under 
certain  circumstances,  tlie  words  '^  perpetual  advowson"  in 
a  will,  may  f)ass  the  fee  to  the  devisee.  It  cannot  be  con- 
tended, (although  the  devise  of  the  advowson  in  question  is 
followed  in  the  same  sentence,  by  a  devise  of  the  testator's 
manor,  and  all  his  lands  in  Norihamptomhire,  of  which 
lauds  it  has  been  held  in  the  Court  of  Exchequer,  that  the 
devisee  took  but  an  estate  for  life),  that  therefore  the  devise 
of  the  advowson  cannot  confer  the  absolute  interest  on  such 
devisee,  so  as  to  enable  him  to  take  an  estate  in  fee.  Lord 
Chief  Baron  Thompson  expressly  declared  the  contrary ;  for 
in  delivering  the  judgment  of  the  Court  in  that  case,  he  said 
(a),  ''Even  admitting  that  the  words  were  sufficient  for 
^passing  a  fee,  as  to  this  part  of  the  devise  respecting  the 
advowson,  we  are  entirely  of  opinion,  that  it  would  not  ne- 
cessarily follow  therefropi,   that  a  fee  also  passed  in  the  pre- 
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mbes  for  which  the  present  ejectment  ia  brought.** 
Lordship  there  seemed  to  rely  mainly  on  the  case  of  Paice  v. 
The  Archbishop  of  Canterbury  {a) ^  where  the  testatrix  **gave 
and  bequeathed  to  the  Reverend  Henry  Taylor  her  farm 
and  lands  at  Roy^ion,  to  him,  his  heirs  and  assigns,  for  ever ; 
and  also  gave  and  bequeathed  to  the  said  Reverend  Henry 
Taylor  her  farm  and  manor  of  Eytbome  Court ;" — the  Lord 
Chancellor  held,  that  the  devisee  took  an  estate  for  life 
only  iu  the  latter  devise ;  although,  in  the  former  part 
of  the  same  sentence,  he  took  an  estate  in  fee ;  and  al* 
diough  the  two  bequests  were  united  by  the  words  **  and 
also/'  Here,  it  appears  to  me,  we  ought  to  look  at  the 
whole  of  the  case  to  be-collected  on  the  face  of  the  will, 
as  well  as  the  facts  admitted  by  the  pleadings.  The  intro« 
doctory  words  of  the  will  shew,  that  the  testator  meant  to  dis* 
pose  of  every  thing  he  shopld  die  possessed  of,  and  to  devise 
absolutely;  for  they  are,  "I,  Richard  Pearce,  do  give  and 
dispose  of  all  my  worldly  goods  it  hath  pleased  God  to  bless 
me  with,  as  follows."  It  must  however  be  admitted,  that  in- 
troductory words,  although  extremely  strong,  have  never  been 
construed  by  themselves  to  convey  a  fee  ;  but  that  the  im^ 
portance  of  clauses  of  that  description,  as  ihanifesting  an 
intention  of  complete  and  ultimate  disposition,  has  been 
gradually  declining  in  Courts  both  of  law  and  of  equity ;  yet, 
both  Lord  Kenyon  and  Lord  Ellenborough  admitted  that  they 
have  some  weight  where  the  intent  of  the  testator  is  doubtful, 
and  where  there  are  other  words  contained  in  the  will  to 
carry  such  intent  into  effect.  In  Doe,  d.  Bates  v.  Clay" 
ton,  Lord  Ellenborough,  in  adverting  to  the  effect  of  clauses 
of  this  nature,  observed  (6),  that  '^  the  construction  might 
be  considered  as  in  a  degree  aided  by  the  introductory  words 
of  the  will,  respecting  the  testator's  worldly  and  temporal 
estate.  See.  which  are  allowed  to  have  some  weight  in  cases 
where  the  intention  of  the  testator  is  doubtful."  So,  in 
Goodright,  d.  Baker  v.  Stacker,  Lord  Kenyon  said  (c), 
that   'Mhough    the  general  introductory  words  would  have 
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9ome  effect  in  the  construction  of  the  subsequent  devises^  they 
would  not  of  themselves  have  carried  the  fee."  And,  in  Doe, 
d.  fVall  V.  Langlands,  Lord  Ellenborough  observed  (a),  that 
*'  very  little  inference  of  intention  can  be  drawn  from  mere 
formal  words  of  introduction ;  though  we  certainly  find  them 
in  some  cases  called  in  aid,  to  shew  that  a  man  did  not  mean 
to  die  intestate  as   to   any  part  of  his  property ; — and  the 
making  a  will  at  all  may  also  be  used  as  affording  such  an 
inference."    I  admit  the  latter  part  of  the  sentence  weakens 
the  force  of  the  former ;  but  here  it  appears  to  me  to  be  ma- 
nifest,  that  the   testator  Richard  Pearce  did  not  mean  to 
die  intestate,    and  that  is  the  benefit  I  seek  to  derive  in 
support  of  my  opinion  from   those  introductory  words:— > 
immediately  after  which,  he  devises  a  manor  and  lands  to  his 
son  Thomas ;  in  default   of  issue  by  him,   to  Richard  the 
present  devisee;    and  in  default  of  issue  by  him,  to    his 
daughter  and  her  heirs ;  and  then  follows  the  devise  on  which 
this  question  arises,  viz*  **  I  do  give  to  my  son  Richard 
the  perpetual  advowson  of  Husbands  Bosworth,  in  Leicester^ 
shire"    Although  in  a   deed,  the  introduction  of  the  word 
*'  perpetual,"  as  prefixed  to  that  of  "  advowson,"  will  carry 
the  latter  no  further  than  if  such  latter  word  alone  had  been 
used,  yet,  where  it  is  introduced  into  a  will  made  by  a  person 
who  must  be  supposed  to  be  ignorant  of  the  law,  and  as  in 
common   parlance  those  words  are  considered  to  mean  jus 
paironatus,  it  seems  to  me  to  express  the  absolute  interest 
in  the  thing,  and  are  the  same  in   effect  as   if  the  word 
'^  perpetuity"  had  been  adopted.     It  may  be  considered  as 
shewing  the  testator's  intention  to  dispose  of  all  the  interest 
he  had   in  the  advowson  to  his  son  Richard,  as  if  he  had 
said,  '<  meaning  to  dispose  of  all  my  worldly  goods,  I  give 
the  perpetual  advowson  of  Husbands  Bosworth,  now  belong- 
ing to  me,  to  my  son  Richard;"  that  would  imply  all  the 
interest  he  had  in  the  advowson ;  and  that  he  contemplated  a 
perpetuity.      The  words    are,  "  the  perpetual    advowson,*^ 

(a)  14  Eabt,  372. 
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ihat  ia,  the  entire  or  absolute  advowson.  It  must  be  further 
observed,  that  it  appears  from  the  will,  that  the  testator 
meant  to  provide  for  all  his  children  beyond  the  terms 
of  their  lives ;  but  with  the  exception  of  the  South  Sea 
annuities,  if  he  be  held  to  have  made  no  provision  for  Rkhard 
beyond  an  estate  for  life  in  (he  advowson  in  question,  the 
latter  will  have  no  interest  whatever  beyond  his  life,  as  his 
brothers  and  sister  have ;  as  it  has  already  been  determined, 
that  he  only  took  such  an  estate  in  the  manor  of  Stanmck, 
and  all  his  father's  lands  In  Northamptonshire.  The  strong 
point  however,  in  this  case,  as  to  the  intention  of  the  tes- 
tator to  give  the  advowson  4o  his  son  Richard  in  fee, 
arises  from  the  fact  stated  in  and  admitted  by  the  plead- 
ings/' The  will  was  made  in  179^,  devising  the  advovir- 
son  to  the  testator's  son,  who  had  been  in  the  posses- 
sion and  the  actual  incumbent  of  tlie  livuig,  five  years 
before,  and  deriving  all  its  fruits,  and  which  he  must  have 
received  as  long  as  he  lived,  unless  he  had  resigned  it,  pr 
was  promoted  to  some  station  which  would  be  incompatible 
with  his  holding  it,  in  which  case  only^  could  he  have  had  the 
power  of  benefitting  a  relation  or  friend.  I  cannot  conceive 
it  possible  that  the  father  should  devise  to  his  son  that  which 
at  the  time  of  making  the  will,  and  for  five  years  before  tlie 
latter  had  beneficially  and  fully  enjoyed,  and  which,  but  for 
his  own  act,  he  must  continue  to  enjoy  during  his  life;  and 
therefore  could  only  exercise  his  jus  patronatus  in  the  event 
of  either  of  those  instances  happening,  which  I  have  before 
alluded  to.  Even  without  the  aid  of  the  will,  be  would  be 
entitled  to  every  benefit  which  if  he  be  held  only  to  take  a 
life-estate,  he  would  derive  under  it ;  for  he  was  not  only  the 
incumbent  five  years  before  the  will  was  made,  but  his  father 
lived  five  years  afterwards  ;  and  he  must  have  resigned  before 
he  could  have  the  right  of  presenting  another.  If  he 
were  to  resign  on  account  of  ill  health,  it  would  not  be  a 
gift  of  a  pecuniary  nature  or  value,  although  it  might  be  a 
sutisfactiun  to  hiui  to  present  a   friend ;  and  if  the  devisee 
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be  considered  to  take  an  estate  in  fee  in  the  advowson,  it 
would  be  a  provision  for  him  and  his  family,  by  which  he 
wolild  be  enabled  to  carve  out  a  property  for  his  children,  by 
selling  the  advowson,  or  by  vacating  it  to  provide  for  onie 
of  his  sons ;  and  thus  Richard  Pearce^  tlie  devisee,  would 
be  placed  on  the  same  footing  as  his  other  brothers  and 
sister.  For  these  reasons,  therefore,  I  am  of  opinion,  that 
he  took  the  advowson  in  question  in  fee  under  the  will  of 
his  fikther,  and  consequently  that  there  ought  to  be  judg- 
ment for  the  defendants. 


Lord  Chief  Justice  I)allas. — I  am  of  opinion  that  by 
the  words  in  this  wiU  an  estate  for  life  only  passed.  It  is 
admitted  that  under  those  words  in  a  deed,  it  would  be  clear, 
that  such  an  estate  only  could  pass  ;  nor  is  it  contended  by 
my  Brother  Park  that  the  word  *'  perpetual''  being  pre- 
liked  to  that  of  '^  advowson,"  would  make  any  difference, 
or  carry  it  further  than  that  lattter  word  taken  singly ;  and  to 
this,  the  opinions  expressed  both  in  the  Courts  of  Exchequer 
and  King's  Bench,  directly  go.  What  then  is  there  in  a  will 
to  justify  a  different  construction,  and  to  convert  into  a 
fee,  that  which  in  a  deed  would  be  clearly  but  an  estate  for 
life?  Nothing,  generally  speaking,  for  the  rule  of  con- 
struction must  be  the  same,  unless  in  the  will  itself  there  be 
found  something  to  vary  it.  This  narrows  the  case  to  the 
consideration  of  the  particular  will,  and  to  the  effect  of  the 
words  to  be  found  in  it,  having  reference  to  the  subject-matter, 
^nd  here,  the  argument  must  turn  upon  the  rule  applicable 
to  all  cases  of  this  description,  viz,  the  question  of  intention 
as  to  be  collected  from  the  whole  will.  Now,  as  to  the 
question  of  intent,  the  leading  rule  laid  dowti  in  the  books  is 
this,  that  to  carry  the  inheritance,  the  intention  must  be  dis- 
closed either  by  express  words  or  clear  and  necessary  im- 
plication; a  doubtful  or  uncertain  intent  will  not  be  suf- 
ficient to  disinherit  the  heir  at  law.  I  think,  that  in  this 
case  a  clear  intent  to  pass  an  estate  of  inheritance  does  not 
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appear;  and  therefore,  that  even  if  the  intent  Were  doubtful, 
such  estate  would  not  pass.  Another  leading  rule  is,  that 
the  construction  of  wills  shall  be  made  according  to  the 
rules  of  the  common  law  in  respect  to  estates  limited  or 
created  by  deed,  unless  there  be  something  clearly  to  be 
collected  from  the  will  itself,  disclosing  a  different  intention 
in  the  testator.  And  this  is  stated  and  frequently  referred  to 
as  a  safe  and  fundamental  rule.  In  one  of  the  reported 
cases,  the  rule  is  again  laid  down  in  these  terms :  '^  The 
intent  ought  to  govern,  but  then  this  must  be  a  manifest 
and  certain  intent,  and  not  an  arbitrary  one.  It  must  be 
according  as  it  appears  upon  the  will,  and  according  to  the 
known  rules  of  law  ;  it  is  not  to  be  left  to  a  latitude,  and  as 
it  may  be  guessed  at  (a)."  This  being  premised,  1  come  to 
the  will  in  question;  and  first  it  is  agreed,  that  no  aid  can  be 
derived  from  the  generality  of  the  introductory  words,  for 
they  would  equally  apply  to  lands,  and  the  lands  are  devised 
generally ;  and  in  these  it  has  been  admitted  that  the  devisee 
took  an  estate  for  life  only.  It  has  been  also  allowed,  that 
no  aid  is  to  be  derived  from  the  residuary  clause,  nor  from 
the  probability  of  the  testator  not  meaning  to  die  intestate. 
Generally  speaking,  this  would  more  or  less  apply  to  every 
case  of  partial  intestacy,  and  no  doubt,  in  many  of  such  cases 
the  probability  is,  that  the  effect  given  to  the  will  is  contrary 
to  the  intention  of  the  testator.  In  the  nature  of  things,  a 
man  is  generally  glad  to  give  what  he  means  to  bestow, 
by  express  words,  and  not  (if  I  may  so  express  it)  sullenly 
leave  it  to  the  silent  operation  of  the  law.  If  not  in  a  ma- 
jority of  wills,  yet,  certainly  in  a  great  number,  the  construc- 
tion IS  contrary  to  the  probable  intent.  *'  Most  people,** 
said  Lord  Mansfield,  **  when  they  give  their  land,  probably 
mean  to  give  it  absolutely,  as  they  would  give  personal  pro- 
perty, a  horse,  or  a  piece  of  plate."  And  to  this  observa- 
tion, adopting  it  himself.  Lord  Kenyan  has  frequently  and 
expressly  referred.  This,  however,  can  only  be  matter  of 
(a) See  Ball  ▼.  CoUmaHy  Via.  Abr.  tit.  Devise  (D.  b.)  7. 
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conjecture ;  and  to  guard  against  bare  and  vague  conjecture, 
the  rule  prevails,  that  if  there  are  do  expressions  in  a  will, 
giving  in   direct  terms  an    estate  of   inheritance,  nor  any 
plain  grounds  for  inferring  an  intention  to  give  such  estate, 
nothing  passes  away  from  the  heir  at  law  beyond  an  estate 
for  life.     In  all  these  respects  therefore,  the  argument  in 
this  case  in  favor  of  a  fee,  can  derive  no  assistance  whatever. 
On  what  other  special  or  particular  grounds  then  does  it 
stand  i     In  the  first  place,  a  distinction  was  attempted  to  be 
drawn  at  the  Bar  from  the  nature  of  the  property  itself;  an 
advowson  was  said   to  be  an  incorporeal  hereditament^  dif- 
fering from  land ;  and  true  it  does  in  itself  differ  from  land, 
but  it  does  not  differ  from  it   as  to  the  rules  of  law,  by 
which  it  is  to  pass   in  a  will  or  in  a  deed.     As  to  a  deed, 
I  have  already  said  it  stands  on   the  same  footing ;    and, 
in  which  it  is  quite  clear  that  the  words  ^'  perpetual  advow- 
son'^  would  only  pass  an  estate  for  life.     Now,  taken  as  an 
incorporeal  hereditament,  what  is  the  effect?     It  operates 
as  a  description  of  the  thing,  and  does  not  of  itself  denote 
the  quantity  of  interest  conveyed  or  given,  and  which  must 
therefore  range  under  the  general  rule.     In  Hopetcell  v.  Ack" 
land,   Lord  Trevor  said  (a),  that  '^  the  word  *  hereditament' 
cannot    be    taken    to   denote    the    measure   or  quantity   of 
estate ;  because  it  has  a  proper  meaning,   and  extends  to 
annuities,  advowsons  in  gross,  8cc. ;"   and  in  the  subsequent 
case  of  Catming  v.  Canning  (fi),  it  was  stated  by  the  Master 
of  the  Roils,  that  '^  the  law  is  now  settled  in  the  case  of 
Hopewell  v.  Ackland,  that  a  fee  will  not  pass  by  the  word 
hereditament."     An  advowson,  as   an  incorporeal  heredita- 
ment, will  no  more  pass  the  fee  by  a   devise  of  it  as    ad- 
vowson in  a  will,  than  by  a  grant  of  it  in  a  deed.     ''  Ad- 
vowson" or  *'  perpetual  advowson,"  apply,  therefore,  only  as 
being  descriptive  of  the  thing  devised,  and  not  as  denoting  the 
quantity  of  interest  which  the  devisee  is  to  take.  And  whether 
those  words  be  in  a  deed  or  in  a  will,  there  is  no  difference 


(a)  I  Salk.  239.- 
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whatever,  the  terms  themselves  alone  being  considered.     I 
have  only  to  add/  that  that  which  struck  my  Brother  Park 
as  the  strongest  point  in  this  case^  has  not  the  same  weight 
with  myself;  and  without  going  into  detail  as  to  this  part  of 
the  subject^  after  what  he  has  already  said,  but  referring  to 
the  observations  of  my  Brothers  Burrough  and  Richardson, 
who  have  preceded  me,  I  will  merely  say,  that  it  only  involves, 
as  appears  to  me,  matter  of  conjecture  more  or  less  doubtful ; 
and  at  all  events  does  not  denote  that  clear  and  mani/est 
intent,  which  on  the  known  and  admitted  principles  of  law, 
can  alone  give  to  words  in  a  will  a  different  construction 
from  what  they  would  receive  in  a  deed.    The  rule,  there- 
fore, I  think,  must  prevail,  independently  of  other  grounds, 
viz.  that  the  construction  of  wills  must  be  made  according 
to  estates  at  common  law  by  deed,  unless  there  be   some- 
thing in  the  intent  of  the  testator  appearing  to  the  contrary 
on  the  face  of  the  will.     Into  this,  therefore,  the  present 
case   seems  to  ,me  to   resolve  itself;  and  even  if  I  could 
admit  it  to  be  in  a  degree  probable,  that  the  testator  intended 
to  give  an  estate  in  fee,  I  must  have  recourse  to  the  general 
principle  so   often    applied    to  cases   of    this   description, 
^'Voluit  sed  tion  dixit \*  and  the  testator  not  having  spoken 
for  himself,  the  law  must  speak   for  him ;   and  I,  on  any 
conjecture  of  my  own,  cannot  do  so;  I  beg,  however,    to 
be  considered   as  giving  no   conjecture   as   to   probability, 
either  one  way  or  the  other;  but  in  the  absence  of  clear 
intent,  as  deciding  the  case  upon  the  clear  principles  of  law, 
by  which  I  think  it  ought  to  be  governed ;   I  am  therefore 
of  opinion,  that  an  estate  for  life  only  in  the  advowson  in 
question,  passed  to  Richard  the  devisee,  under  the  will  of 
bis  father. 

Judgment  for  the  plaintiffs. 


1B21. 


POCOCK 
9. 

The 
Bishop  of 

LlMCOUi. 


188  CASES    IN  TRINITY   TSRM> 

1821. 


Wednesday,  CoATES  and  Others  v.  Perry,  Esq.  and  Others- 
July  11.  ^ 

By  a  deed  of  This  Was  an   action  of  trover,  brought  by  the   plaintiffs 

live  persoiis  against  the  defendant  Perry j  as  sheriff  of  Herefordsltire,  and 

TkI:!^^^^  **^  two  of  his  officers,  for  taking  a  horse  in  execution,  which 

tneir  crops,  /                    o                                           ' 

goods,  and  ef-  the  plaintiffs  contended  had  been  conveyed  to  tliem  as  trus- 

fects  to  tnis-  ,           .  i       ,                           ■          ,      t     ^        • 

tecs,  in  trust  to  tees,  logelher  with  other  property,  by  a  deed  of  assignment, 

the'  proceeds  ^"  ^"""^^  ^^  ^^^^  ^°^  discharge  debts  due  to  them  and  other 

to  be  pro-  (Creditors,  from  certain  persons,  by  the  name  of  Preece, 

duced  by  snch  .                        r             7     j 

sale,  to  dis-  At  the  trial  of  the  cause  before  Mr.  Justice  Park,  at  the 

debts  due  to  ^^^  Assizes  at  Hereford,  the  plaintiffs,  in  order  to  prove  pos- 

^Hh^toterest  *^®^^^"  ^^  ^^^  '^^^^e  under  the  deed,  produced  it  in  evidence, 

from  the  date  when    it  appeared  to  be  impressed   with  a  common  deed 

of  the  deed;  ,                                  ^ 

then  debts  due  Stamp  of  l/.  155.;  and  it  was  objected  for  the  defendants, 

tore  ^lih^re'  ^^^^  ^^  required  an  ad  valorem  stamp,    and  fell  within  the 

suiting  trust  meaning  of  the  clause,  tit.  "  Conveyance,"  55  Geo.  3.  (a); 

as  to  the  resi-  ®                             f                    ... 

due  to  the  par-  or  that   at  all   events   it  came  within   the  meaning  of  the 

iD^:^Hdd',  clause,    tit.  "  Mortgage,"  in  the  schedule  of  that  act  (i). 

that  snch  deed 

did  not   re-  (^)   C^^^P*   184.   sched.   part  I.    page  1368,    Conveyance; — whether 

quire  an  ad  va-  grant,  disposition,  lease,  assignment,  transfer,  release,  renunciation,  or 
lorem  stamp,  ©f  any  other  kind  or  description  whatsoever,  upon  the  sale  of  any  lands^ 
as  upon  a  ^^  tenements,  rents,  annuities,  or  other  property,  real  or  pereonal,  herit- 
or ^'mortsase"  '^^^^  ^^  moveable,  or  of  any  right,  title,  interest,  or  claim,  in,  to,  out 
under  the  sta-  ®^>  ^^  npon  any  lands,  tenements,  rents,  annuities,  or  other  property ; 
tute  55  Geo,  S.  that  is  to  say,  for  and  in  respect  of  the  principal  or  only  deed,  iostrn- 
€  184,  sched.  ment,   or  writing,   whereby  the   lands   or   otiier  things    sold  shall  be 

part  1,  as  the  gnmted,  leased,  assigned,  transferred,   released,  renounced,  or  others 

former   clause  * .         '         a\              \  ^  -       .u           u                     u 

operates  onlv  ^*^  conveyed  to,  or  vested  in,   the  purchaser  or  purchasers,  or  any 

as  to  actual  other  person  or  persons,  by  his,  her,  or  their  direction, 

•ales   between  (fi)  Id.  1 587, 8.  Mortgage ;— conditional  surrender,  by  way  of  mortgage, 

▼end^*^ .  ^"^  forth^  charge,  wadset,  and  heritable  bond  ;  disposition,   assig nationv 

that   it'  fell  ^^  ^^^  '"  security  ;  or  elk  to  a  reversion ;  of  or  affecting  any  lands, 

within  the  ex-  estate,  or  property,   real  or  personal,   heritable  or  moveable  whats4^ 

ception  in  the  ever:  Also  any  conveyance  of  any  lands,  estate,  or  property  whatsoever, 

latter,  viz,  in  trust,   to  be  sold,  or  otherwise  converted  into  money,  which  shall  be 

where  such  intended  only  as  a  security,  and  shall  be  redeemable  before  the  sale  or 

shall  be  made  ^^^^^  disposal  thereof,  either  by  express  stipulation  or  otherwise  ;  except 

for  the  benefit  vbere  mch  conveyance  shall  be  made  for  the  benefit  qf  creditors  f^eneraUif, 

of  creditors  or  for  the  benefit  of  crcditore  specified,  who  shaU  accept  the  provision 

generally," and  made  for  pavmcnt  of  their  debts  in  full  satisfaction  thereof,  or  wh 

i   /n!?r  *^*'  «ha"  exceed  five  in  number. 
a  common 

deed  stamp  was  sufiicicnt. 
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The    followiog   b  En   abstract  of  the    deed   upoo  which       1821. 
the  question  arose  : — By  bdeoturey  dated  the  24th  Marci, 


A  COATSt 

1820,    made    between    jlnu    Preece,    widow,     and    four  v. 

of  her  sons,  of  the  one  part ; — Mark  Poyntz  Matthews,  ^***'^' 
Be^amin  Coates,  and  Thomas  White  (being  respectively 
creditors,  and  ako  trustees  named  and  appointed  on  behalf  of 
tbemsekes  and  other  the  creditors  of  the  said  jinn  Preece 
and  her  sons,  for  the  purposes  thereinafter  eipressed),  of  the 
other  part ;  after  reciting,  that  the  said  Ann  Preece  and  her 
sons  were  justly  indebted  to  the  said  Mark  Poyntz  Matthetts 
in  the  sum  of  1300/.,  to  Coates  in  820/.  11 5.  Sd.^  and  to 
WMte  in  100/.,  making  together  the  sum  of  2220/.  1  Is.  Sd. ; 
and  were  also  indebted  to  various  other  persons  in  sereral 
sums  of  money  which  they  were  then  unable  to  discharge, 
liad  agreed  to  assign  all  their  personal  estate  and  effects  to 
Ibe  said  Matthews,  Coates,  and  White,  in  trust  to  pay  and 
satisfy  the  same,  in  the  manner  thereinafter  expressed : — it  was 
witnessed  by  the  said  indenture,  that  in  pursuance  of  the 
«aid  agreement,  and  in  consideration  of  the  sum  of  IO5. 
•a-|Mece  to  the  said  jinn  Preece  and  her  sons,  paid  by  Mat^ 
thews,  Coates,  and  White,  she  and  her  sons,  and  each  of 
them,  granted,  bargained,  sold,  assigned,  transferred,  and 
set  over  unto  Matthews,  Coates,  and  White,  their  executors, 
administrators,  and  assigns,  *^  All  that  the  live  stock  and  the 
crops  of  com,  grass,  hay,  straw,  hops,  and  fruit,  then 
growing  or  to  grow ;  implements  of  husbandry,  household 
goods  and  furniture,  plate,  linen,  and  china,  book  and  other 
debts,  bonds,  notes,  bills,  and  securities,  and  all  and  sin- 
igular  other  the  personal  estate,  property  and  effects,  of  what 
nature  or  kind  soever  or  wheresoever,  of  or  belonging,  or 
due  or  owing  to  them  the  said  jinn  Preece  and  her  sons,  or 
any  or  either  of  them,  together  with  all  powers,  remedies  and 
privileges  of  her  and  her  sons,  or  any  or  either  of  them,  both 
at  law  and  in  equity,  for  taking,  receiving,  recovering,  and 
enforcing  payment  of  the  same,  and  every  or  any  of  them, 
or  any  part  thereof"  :— to  have,  hold,  receive,  perceive,  and 
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1821.  ^^f  ^1  A^  sbgular  the  siid  stock,  erops,  implementa  <rf 
husbandry,  household  goods,  debts,  securities,  and  other 
the  personal  estate  and  effects  thereby  assigned,  unto  them 

PsKBT.  t(jg  33  J  J  Matthews,  Coates,  and  fVhite,  their"  eiecutors,  ad- 
ministrators, and  assigns,  wholly  and  absolutely,  as  and  for 
their  own  proper  goods,  chattels,  and  effects :  but  never- 
theless, upon  the  trusts,  and  to  and  for  the  intents  and  pur^ 
poses,  and  under  and  subject  to  the  powers,  provisoes,  de- 
clarations, and  agreements  thereinafter  declared  or  eipressed 
concerning  the  same.  Then  followed  a  power  of  attorney, 
enabling  Matthews,  Coates,  and  IVhite  to  recover,  receive, 
and  get  in  the  said  debts,  securities,  monies,  and  premises 
assigned  by  the  deed  :  and  it  was  thereby  further  declared, 
that  they  should  stand  possessed  of  the  said  personal ,  estate 
and  effects,  debts,  monies,  and  other  the  premises  therein- 
before assigned,  upon  trust,  that  they  the  said  Matthews, 
Coates,  and  JVhite,  and  the  survivors  and  survivor  of  them, 
and  the  executors,  and  administrators  of  such  survivor,  or  any 
attorney  by  them  or  him  lawfully  authorized  in  that  behalf, 
at  or  upon  their  or  his  own  proper  discretion  and  authority, 
without  any  further  consent,  authority,  or  concurrence  of 
them  the  said  jinn  Preece  and  her  sons,  or  any  or  either 
of  them,  or  their  or  bis  executors  or  administrators,  im- 
mediately upon  the  execution  of  the  indenture,  or  at  any 
time  or  times  thereafter,  when  and  as  they  or  he  should 
think  fit,  sell  and  dispose  of,  either  by  private  \  contract  or 
public  auction,  together  or  in  separate  parcels,  and  at  oAe 
or  different  times,  as  they  should  think  best,  all  and  singu- 
lar the  said  stock,  crops,  goods,  and  effects,  and  get  in  and 
receive  the  said  debts  and  monies,  aud  other  the  personal 
estate  and  effects  thereinbefore  assigned  or  mentioned,  dr 
intended  so  to  be ;  and  that  the  said  Matthews,  Coates,  am 
White,  and  the  survivors  or  survivor  of  them,  their  executVNf 
and  administrators,  and  other  the  trustee  or  trustees  for  tl 
time  being  of  the  said  trust  property,  should  stand  possess 
of  all  the  monies  to  be  produced  by  such   sale  or  sa' 
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of  the  said  Stocky  crops,  and  goods,  and  also  in  all  deSU        1821. 
and  other  nionies  which  should  arise  from  tlie  said  personal       ^^^""^ 
estate  and  effects,  upon  trust,  that  they  the  said  Matthews,      ^  v. 
Coates,  and  fVhite  did  and  should,  in  the  first  place,  retain 
and  reimburse  themselves  respectively,  all  costs  and  expences 
incurred  in  preparing  and  executing  the  indenture,  or  in  re- 
lation thereto,  and  then  in  payment  and  satisfaction  of  ail 
legal  rents,  taxes,   and    duties,  and  salaries  and  wages  to 
clerks,  servants,   and  agents  employed  about  the  concerns 
of  the  said  Ann  Preece  and  her  sons,  and  also  of  all  ex- 
pences incident  to  the  sale  or  other  disposition  of  the  said 
personal  estate  and  effects,  and  in  collecting  the  debts  and 
monies  of  the  said  jinn  Preece  and  her  sons;    and  after 
payment  of  the  same  costs,  charges,  disbursements,  and  ex- 
pences,   then  and  in  the  next  place  upon  trust,  that  Mat- 
thews,  Coates,  and  White  did  and  should  pay  and  satisfy  the 
said  sum  of  £220/.  lis.  Sd.  so  mentioned  to  be  due  and  owing 
to  them,  with  interest  for  the  same,  after  the  rate  of  five 
per  cent,  per  annum,  from  the  day  of  the  date  of  the  inden- 
ture until  the  liquidation  thereof ;  and  should  pay  and  apply 
all  the  residue  of  the  said  nionies  in  payment  and  satisfac- 
tion of  the  several  other  debts  and  demands,  owing  by  the 
said  Ann  Preece  or  her  sons,   to  such  of  her,  his,  or  their 
respective  creditors,  or  their  respective  executors,  adminis- 
trators, partners,  or  assigns,  rateably  and  in  proportion  to 
the  amount  of  the  debts  owing  to  them  respectively,  without 
any  priority  or  preference  of  any  one  or  more  of  them  to 
the  others  or  other  of  them ;  and  after  full  payment  and 
satisfaction  of  all   and  every  the  debts  and  demands,   and 
all  costs    and  expences   aforesaid,   then  in  trust,   that  they 
should   pay  the  residue  or  surplus  of  the  monies  to  arise 
therefrom  to  the  said  Jnn  Preece  and  her  sons,  to  and  for 
her,  his  and  their  own  use    and  benefit ;  provided  always, 
that  it  should  be  lawful  for  the  trustees  for  the  time  being, 
out  of  the  first  or  other  monies  which  should  come  to  their 
hands  by  virtue  of  the  indenture,  to  satisfy  any  executions  or 
extents  which  might  have  been  awarded  against  the  persons 
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or  property  of  ^  f  jU«  ^t"-^  ber  »-;' *;S^-^ 
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debto  exclusively  in  the  first  instaDce ;  it  at  all  events  fell        Wll. 
witbio  tit.  '*  Mortgage/'  in  the  schedule  to  that  statute.  co^^ 


Mr.  Serjt.  Faugkan  on  a  subsequent  day  shewed  cause. 
There  is  no  ground  whatever  for  this  application,  as  tbe 
deed  in  question  does  not  come  within  the  meaning  of 
title  '^  Conveyance,"  in  the  schedule  to  the  act;  as  it  was 
merely  an  assignment  of  personal  property,  not  to  a  pur« 
chaser  as  on  an  actual  sale,  but  to  trustees  named  as  such  in 
tbe  deed,  upon  certain  trusts  and  particular  purposes  therein 
also  mentioned.  Tbe  statute  specifically  states  a  conveyance 
tqwn  the  sale  of  lands  or  other  property  to  a  purchaser^ 
without  taking  any  notice  of  trusts  to  be  raised  thereby ;  and 
here,  there  was  no  contract  between  the  parties  to  the  deed 
for  the  sale  or  purchase  of  property,  which  there  must  have 
been,  to  bring  it  under  -  the  scope  of  that  clause  in  the 
schedule.  There  is  no  consideration  mentioned  in  the  wit- 
nessing clause  of  the  deed,  so  as  to  guide  the  ad  valorem  duty; 
it  was  therefore  propeily  impressed  with  a  stamp  of  \L  15s. 
as  directed  by  the  statute  under  title  **  Conveyance  of  any 
kind  whatever,  not  otherwise  charged  in  that  schedule,  nor 
expressly  exempted  from  all  stamp  duty  (a),"  or  under  title 
**  Deed"  contained  in  that  schedule  (6).  The  ad  valorem 
daty  can  only  attach  on  a  sale  by  trustees  for  the  purpose 
of  executing  their  trust,  and  not  on  the  conveyance  of 
property  by  the  original  debtor  to  them.  So,  an  ad  va^ 
brem  stamp,  as  on  a  mortgage,  is  equally  unnecessary, 
as  diere  was  no  stipulation,  express  or  otherwise,  for  the  re- 
demption  of  the  property  that  passed  under  the  deed,  before 
sale  or  other  disposal  thereof,  which  must  have  been  the 
case  to  bring  it  within  the  meaning  of  that  clause ;  nor  was 
it  intended  as  a  security  only ;  on  the  contrary,  the  property 
assigned  under  tbe  deed  was  to  be  converted  into  money, 
and  to  be  applied  in  liquidation  of  the  creditors'  demands, 
as  far  as  the  same  would  extend ;  neither  was  it  in  the  nattu^ 

(a)  Page  1574.  (»)  Id.  1678. 
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.1^1.        of  a  conditional  surrender  by  way  of  mortgage^  but  as  an  in 

Q^^^^      absolute  power  in  the  trustees  to  sell ;  and  although  the  pro-  ,   «oJ 

••          perty  was  conveyed  for  the  payment  of  the  respective  sums  Tt 

due  to  them  in  the  first  instance,  yet  all  the  creditors  were  the 

ultimately  to  have  obtained  payment,  so  that  at  all  events,  ^^ 

the  deed  fell  wiihin  the  latter  part  of  the  exception  con-  ^^ 

tained  at  the  end  of  the  second  branch  of  the  clause  re-  ^ 

lative  to  mortgages,  z?iz. ''  the  conveyance  being  made  for  the  ,  *^ 

benefit  of  creditors  generally,  or  for  the  benefit  of  creditors  |  ^ 
tpecified,  who  shall  accept  the  provision  made  for  payment 
of  their  debts  in  full  satisfaction  thereof"  (^)* 


Mr.  Serjt.  Lens,   in  support  of  the  rule. — ^The  deed  in 
question  substantially  amounts  to  a  conveyance  for  the  pur- 
pose of  sale  between  the  parties,  and  therefore  required  an 
ad  valorem  stamp.    The  Preeces  assigned  all  their  property 
to  the  three  trustees  in  the  first  instance,  for  the  express  pur- 
pose  of  satisfyiug  their  debts.      The  property,    when  dis- 
posed of,  might  not  have  produced  a  sufficient  sum  to  have 
paid  them,  and  the  deed  therefore  falls  within  the  general 
terms  of  the  statute,    which    extends  to  every  species  of 
sale,  and  is  not  confined  to  cases  as  between  vendor  and 
vendee  alone ;  for  any  thing  that  is  tantamount  to  a  sale 
or  transfer  of  property,   requires  the  ad  valorem  duty,  as 
knposed  thereby*    The  estate  was  at  all  events  substituted 
fpr  the  debt ;  and  if  the  Preeces  should  pay  such  debt  by 
any  other  means,    the  deed  would  come  within  the  clause 
relating  to  mortgages.     It  is  not  necessarily  one  entire  trans- 
fer or  sale,    but  is  redeemable  by  the  nature  of  the  instrU' 
ment>  although  it  does  not  contain  any  express  stipulation  t 
that  effect ;  and  if  the  debtors  had  satisfied  the  sums  owii 
to  the  trustees  by  any  other  mode  than  the  disposal  of  th( 
estate,  the  latter  could  not  retain  or  sell  the  property 
signed  to  them.     It  is  not  a  conveyance  for  the  benefit  ot^^:^   ^ 
ertditOTB generally,  but  for  the  benefit  of  the  trustees;  fom^^^^^ 

'  •  (a)  Page  1588. 
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the  former  would  remain  mipaid,  if  the  property,  on  being  1821. 
sold,  did  not  produce  a  sufficient  sum  to  satisfy  the  latter.  coate 
The  deed,  therefore,  does  not  fall  within  the  exception  under  v. 

the  head  "  Mortgage,"  which  must  be  construed  literally 
and  strictly.  The  conveyance  is  in  the  nature  of  a  mixed  con- 
sideration, for  satisfying  three  paiticular  creditors  only  in 
the  first  place ;  and  not  for  the  beneBt  of  specified  creditors 
who  shall  accept  the  provision  made  for  payment  of  their 
debts  in  full  satisfaction  thereof,  or  who  shall  exceed  five  in 
Bomber.  [Mr.  Justice  Richardson, — ^There  is  nothing  on 
the  face  of  the  deed  to  shew  that  any  speci6ed  creditors 
accepted  the  provision  made  therein  in  satisfaction  of  their 
debts,  nor  does  it  contain  any  stipulation  to  prevent  their 
suing  for  (he  residue,  in  case  the  estate,  when  disposed  of, 
diould  not  produce  a  sufficient  sum  to  satisfy  the  amount  of 
their  debts.]  It  was  not  made  for  the  benefit  of  creditors 
generaily,  nor  can  it  be  so  considered.  Neither  do  the 
q>ecified  creditors  accept  the  provision  made  therein  in  full 
satisfaction  of  their  debts:  neither  do  they  exceed  five  in 
number.  Tlie  case  therefore  falls  within  none  of  those  ex- 
ceptions, and  the  property  conveyed  is  in  the  nature  of  an 
equitable  redemption  for  the  payment  of  a  certain  specified 
sum,  actually  payable  to  the  trustees,  and  which  they  were 
to  receive  in  the  first  instance  under  the  deed  from  the  pro- 
ceeds of  the  sale  of  the  property,  with  interest  due  thereon. 
On  these  grounds,  therefore,  the  plaintiffs  are  not  entitled 
Co  recover. 

Cur.  adv.  vult. 

Mr.  Justice  Pahk  on  this  day  delivered  the  judgment  of 
the  Court  as  follows : — 

This  case  was  tried  before  me  at  ^he  last  Assizes  at  Here^ 
ford,  when  a  verdict  was  found  for  the  plaintiffs,  which  met 
with  my  full  approbation ;  and  the  only  material  question 
was,  whether  the  deed  of  assignment  under  which  the  plain- 
tiffs claimed  the  horse  in  question  was  duly  stamped  or  not. 
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1821.       A  motion  was  afterwards  made  in  this  Court,  that  that  ver- 
dict might  be  set  aside,  and  a  nonsuit  entered ;  and  as  it  was 
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V.  ^  argued  in  the  absence  of  my  Lord  Chief  Justice ;  my  Brothers 
Burrotigh,  I2icAarcboit,  and  myself,  postponed  giving  our  opi- 
nions at  the  conclusion  of  the  argument ; — ^not  from  any  doubts 
we  then  entertained,  but  in  consequence  of  a  similar  question 
in  the  same  cause  depending  in  the  Court  of  King's  Bench, 
with  the  exception  of  the  reversing  the  situation  of  the  parties 
of  the  plaintiffs  and  defendants  ;  and  we  wished  to  come  to  the 
same  conclusion  which  that  Court  might  have  done.  We  have 
not  heard  whether  that  cause  has  been  decided  or  not,  but 
think,  that  on  this  ground  alone  we  ought  not  to  delay  onr 
judgment.  The  question  depends  on  the  statute  55  Geo,  3. 
c.  184,  Sched.  Part  1 ;  and  it  has  been  admitted,  that  if  the 
instrument  in  question  can  be  considered  as  in  the  nature  of 
a  common  deed,  it  has  been  duly  stamped  as  such^either  under 
the  descriptions  in  the  schedule  of  that  statute,  of  a  ^'  Convey- 
ance" or  "  Deed  of  any  kind  whatever,  not  otherwise  charged  in 
that  schedule,  nor  expressly  exempted  from  all  stamp  duty"  (a). 
It  has  been  insisted,  however,  that  it  required  an  ad  valorem 
stamp,  as  falling  under  the  word  ''  Conveyance/'  in  the 
schedule  of  ttiat  statute  (6),^'  whether  grant,  disposition,  lease, 
assignment,  transfer,  release,  renunciation,  or  of  any  other 
kind  or  description  whatsoever,  upon  the  sale  of  any  lands, 
tenements,  rents,  annuities,  or  other  property,  real  or  per- 
sonal, heritable  or  moveable,  or  of  any  right,  title,  interest, 
or  claim,  in,  to,  out  of,  or  upon  any  lands,  tenements,  rents, 
annuities,  or  other  property ;  that  is  to  say,  for  and  in  re- 
spect of  the  principal  or  only  deed,  instrument,  or  writing, 
whereby  the  lands  or  other  things  sold  shall  be  granted, 
leased,  assigned,  transferred,  released,  renounced,  or  other- 
wise conveyed  to,  or  vested  in,  the  purchaser  or  purchasers ;" 
but  we  are  of  opinion,  that  the  deed  does  not  fail  under  this 
description  in  the  schedule,  as  the  words  upon  the  sale  of 

(a)  Sched.  Part  1.  Ut.  "  Convcyaacc,"  page  1674.    "  Deed,"  1578.— 
(6)  Page  1568. 
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lands,  8fc,  or  vested  in  the  purchaser  or  purchasers,  shew,  that  1821* 
this  clause  was  intended  to  operate  only  on  actual  sales,  as  be-  c^T^ 
tweeo  vendor  and  vendee.      Here,  the  deed  only  appointed  r. 

trustees  to  sell  and  dispose  of  the  estate,  and  distribute  the 
produce  arising  from  such  sale  in  the  manner  therein  men- 
tioned.    The  statute  has  only  required  the  ad  valorem  duty 
to  be  paid  in  cases  under  the  word  **  Conveyance/'  where 
the  purchase  or  consideration  money  therein  or  thereupon 
expressed  shall  amount  to  certain  sums  therein  specified, 
and  according  to  the  amount  of  which  such  duty  is  regu- 
lated. That,  therefore,  evidently  shews,  that  the  legislature  in- 
tended that  such  duty  should  be  payable  on  an  immediate  mo- 
ney consideration  expressed  on  the  face  of  the  instrument;  and 
here  it  appears  that  the  consideration  money,  as  mentioned  in 
the  deed,  amounted  to  ten  shillings  only.  Still,  however,  it  has 
beeninsisted^  that  if  the  ad  valorem  duty  be  not  payable  under 
the  word  ^'  Conveyance,^'  yet,  that  the  deed  would  fall  under 
that  of  **  Mortgage,"  in  the  same  schedule,   and  liable  to 
such  duty  under  these  words,  viz.  (a)  **  Any  conveyance  of  any 
lands,  estate,. or  property  whatsoever,  in  trust,  to  be  sold  or 
otherwise  converted  into  money,    which  shall  be  intended 
only  as  a  security,  and  shall  be  redeemable  before  the  sale 
or  other  disposal  thereof,  either  by  express  stipulation  or 
otherwise."     If  that  clause  had  not  proceeded  further,  the 
deed  would    have    fallen  within  it ;    but  it  states,    except 
where  such  conveyance  shall  be  made  for  the  benefit  of  ere* 
diiors  generally.     Now,   if  the  deed  was  so  made,  it  falls 
within  that  exception,  and  the  stamp  impressed  upon  it  was 
sufficient.     It  is  only  necessary  to  look  at  the  deed,  to  ascer- 
tain the  purposes  for  which  it  was  intended  ;  by  it,  all  the  pro- 
perty of  the  debtors  was  conveyed  to  trustees,  in  trust  for  the 
purpose  of  sale,  and  that  they  should  stand  possessed  of  the 
monies  produced  by  such   sale,  and  also  all  other  monies 
^hich  should   arise  from  their  personal  estate,  in  the  first 
place,  to  reimburse   themselves  all    expences    incurred  in 

(a)  55  Geo.  3.  c.  184   Scked.  Part  1,  Page  1588. 
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preparing  and    executing    the  deed;   then,  in  payment  of 
rents,    taxes   and  other  debts^    as  well  as  the  sum  due  to 
the  trustees,  with  interest ;   and  that  they  should  pay  and 
apply  tlie   residue   in  payment  and  satisfaclion  of  the  se- 
veral other  debts  owing  by  the  Preeccs  to  their  creditors, 
rateably  and  in  proportion,  to  the  amount  of  the  debts  owing 
to  them  respectively,  without  any  preference;  and  after  such 
payment,  to  deliver  the  surplus  to  the  Preeces,  for  their  own 
use  and  benefit.     It  is  true  the  primary  object  of  the  deed 
was  the  payment  of  the  gross  sum  due  to  the  trustees,  but 
after  they  had  been  satisfied,  they  were  to  hold  the  remainder 
in  trust,  to  pay  all  the  other  creditors,  with  a  resulting  trust 
to  the  original  debtors.    The  payment  of  the  creditors  ge- 
nerally, therefore,  was  not  only  in  conten)p1ation  at  the  time, 
but  appears  to  be  the  object  of  the  deed  ;  and  we  therefore 
think  that  this  case  falls  within  the  exception  of  the  statute, 
under  the  head  "  Mortgage."      If  we  were  to  decide  the 
contrary,  it  would  be  a  harsh  construction  of  the  act,  as  the 
trustees  would  have  a  double  ad  valorem  duty  to  pay  before 
any  benefit  could  be  derived  by  the  creditors  from  the  pro- 
perty, in  all  cases  where  deeds  of  this  description  are  deemed 
advisable,  viz.   the  one  on  the  immediate  conveyance  of  the 
property  from  the  debtor,  and  the  other  when  the  sale  took 
place  for  the  purpose  of  executing  the  trust,  when  lliere  is  no 
doubt  that  the  ad  valorem  duty  is  payable.     I  need   only 
^further  observe,    that  every  deed   of  this   description    has 
its  own  peculiar  properties;  and  here,  although  the  prin- 
cipal object  of  the  Preeces  was  to  pay  and  satisfy  the  debts 
due   to  the   trustees  in   the  first  instance,  yet,  their  gene- 
ral object  was   the  payment  of  all  their  creditors  generally, 
and  we  are  therefore  of  opinion  that  this  rule  must  be 
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1821. 

Andrews  v.  Ellison  and  Others.  jdy  n?^ 

This  was  an  action  of  covenant  on  a  policy  of  assurance  By  a  policy 
executed    by  the   defendants    under  seal,  to    indemnify  the  SIrerof*tiie 
plaintiff  against  a  loss  by  fire.    The  declaration  stated,  that  directors?^* 
on  the  9th  December ^  1819,  the  defendants^  as  three  of  the  tioo  admitted 
directors  of  the  National  Union  Fire  Association^  made  and  be'a^member 
sealed  a  certain  deed-poll,  commonly  called  a  policy  of  as-  <>f  ^■^  "^ 
serance,  which    the  plaintiff  brought   into  Courts  wberel^^  tbe  terms  aod 
after  reciiitig  that  the  defendants^  as  such  directors,  had  ad-  prescribed  by 
nuitted  the  plaintiff  to  be  a  member,  upon  the   terms,  core-  ^tl^^/^^f 
nants,  and  conditions  prescribed  by  the  deed  of  settlement  the  associa- 
of  the  said  as^tociation ;  and  Uiat  the  plaintiff  had  consented  subscribed  a 
te  become  a  member  accordingly,  and  had  subscribed  the  sum  tbTooiislder^ 

of  six  8liiHino;8,  beinz  llie  consideration-money  for  one  year's  ationmoney 

^  .  .     r^  f  .     .  1         for  one  year's 

insurance  from  the  25th  December^  1^19^  and  that  so  long  insaraoce,  aad 

as  he  should  continue  to  pay  the   same  sum  annually  on  that  \^^  that 

day,  be  should  be  entitled  to  a  remuneration  out  of  the  so-  besbonld  be 
•^ '  entitled  to  a 

ciety's  funds  in  case  of  loss  by  (ire,  to  all  or  any  of  the  pro-  remnneration 
perty  thereinafter  mentioned,  not  exceeding  for  each  item  ciety's  fonds, 
respectively  the  sum  set  against  the  same,  that  is  to  say,  200/.  ["vS-^haDpe" 

on  his  household  furniture,  &c.  in  his  then  brick  dwelling-  *nV  to  any  pro- 

.       perty  therein 
bouse: — it  was  declared,  that  in  case  of  loss  by  fire  happening  specified,*^  not 

to  any  of  the    above-mentioned    properly  while  such   sub-  gu^sit^ 
scription  should   be  regularly  deposited,  the  society  was  to  *g*»n*t  each 

pay,   according  to  the  deed  of  settlement,  to  the  plaintiff,  tively ;  and  it 
,1        ,    ,  J  ,  !•        1  was  farther 

all  such  loss  or  damage,  not  exceedmg  the  sum  set  against  stipulated, 

each  article  respectively,  as  he  might  sustain  thereto  by  fire ;  {{l^'j"®*^!*'^  ^ 

who  signed 
the  policy,  nor  the  plaintiff,  or  the  liolder  of  it,  should,  as  members  of  the 
society,  be  subject  or  liable  to  any  demand  for  loss,  except  under  the  articles 
establishing  the  society,  ami  as  was  provided  by  tlie  same.  The  plaintiff  having 
S4i8taincd  a  loss  by  fire,  brought  an  action  of  covenant  against  the  directors  who 
signed  the  policy,  and  averred  in  his  declaration,  that  the  funds  of  tue  asso- 
ciation were  sufficient  to  satisfy  the  amount  of  such  loss  $  and  the  Jury  found 
a  verdict  for  him  -.—Held,  that  such  decUr^tion  was  sn^cient,  and  that  the 
defendants  were  liable  by  the  terms  of  the  policy  j  and  the  Court,  therefore,  re» 
fused  to  arrest  the  judgmeut. 
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1821.  and  it  was  further  stipulated  and  thereby  declared,  that 
AsDRBws  neither  of  them  the  said  directors  who  subscribed  the  said 
deed-poll  or  policy  of  assurance,  nor  the  plainliff  as  the 
holder  of  the  policyi  should  as  members  of  the  said  society, 
be  subject  or  liable  to  any  demand  for  loss  or  losse^t,  except 
under  the  articles  establishing  the  said  society,  and  as  was 
provided  by  the  same. — ^The  declaration  dien  set  out  certain 
articles  and  conditions  referred  to  in  the  policy,  and  subject 
to  which  it  was  effected ;  by  the  eighth  of  which,  it  was  pro- 
vided, that  whenever  losses  should  hapi)en,  the  parties  should 
give  immediate  notice  thereof  to  tlie  secretary,  or  to  the 
nearest  agent,  that  a  view  might  be  taken,  and  the  damage 
estimated;  and  also  deliver  under  tlieir  hands,  the  particulars 
and  amount  of  their  claim  on  the  office;  and  maLe  out  the 
same  by  the  oaths  or  affirmations  of  themselves,  or  by  their 
domestics  or  servants,  books,  or  vouchers,  and  procure  cer^ 
tificates  of  the  ministers,  churchwardens,  neighbours,  or 
inhabitants  not  interested  in  such  loss,  if  they  were  required 
by  the  directors  so  to  do  ;  the  loss  or  damage  sustained,  to 
be  made  good  within  ninety  days  after  the  same  happened, 
(or  as  soon  as  the  amount  could  be  properly  ascertained), 
either  by  payment  of  the  sum  insured,  or  by  repairing  or 
rebuilding  the  premises  destroyed  or  damaged,  as  far  as  the 
sum  insured  would  allow,  at  the  option  of  the  directors.  By 
the  ninth  article  it  was  stipulated,  that  the  office  would  not 
make  good  any  losses  by  fire  occasioned  by  foreign  enemies, 
civil  commotions,  or  by  any  military  or  usurped  power,  or 
in  consequence  of  explosion  of  gun- powder  or  steam. — ^T*he 
plaintiff  then  averred,  that  although  he  had  well  and  truly 
observed,  performed,  and  fulfilled  all  things  in  the  policy 
contained,  which  on  his  part  were  to  be  observed,  per- 
formed,  and  fulfilled,  and  that  although  the  stock  and  funds 
of  the  association  always,  from  tlie  time  of  the  making  of 
the  policy  hitherto,  have  been  and  yet  are  sufficient  to 
pay  to  the  plaintiff  the  amount  of  the  damage  and  loss  sus- 
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tained  by  him  by  fire;  and  that  although  the  time  for  pay-        1821  • 
ment  thereof  had  long  since  elapsed,  yet  that  the  loss  or     andrbwi 
damage  so  sustained  by  the  plaintiff,  has  not,  nor  has  any  ** 

part  of  It  been  made  good  or  paid  to  him  out  of  the  stock 
and  funds  of  the  association,  or  by  the  defendants^  or  any 
of  them,  or  by  any  other  directors  of  the  association,  or 
otherwise  howsoever;  but  that  the  same  still  remains  not 
made  good,  but  is  unpaid  and  unsatisfied  to  the  plaintiff, 
contrary  to  the  form  and  effect  of  the  policy,  and  of  the 
covenant  of  the  defendants  therein  in  that  behalf  made. 
The  defendants  pleaded  sevei-al  special  pleas,  stating,  in 
substance,  that  there  was  no  furniture  in  the  plaintiff's  house 
at  the  time  of  the  loss ;  that  no  part  of  it  was  destroyed  by 
fire ;  that  the  plaintiff  had  kept  hay  and  straw  on  the  pre- 
mises without  the  knowledge  of  the  defendants,  whereby  the 
risk  was  increased ;  that  the  house  was  not  accurately  de- 
scribed in  the  policy  as  brick,  as  it  was  composed  of  brick 
and  wood,  and  should  have  been  so  stated.  On  all  these 
pleas  issues  were  joined. 

The  cause  came  on  for  trial  before  Lord  Chief  Justice 
Dallas,  at  the  Sittings  after  the  last  Hilary  Term,  when 
the  Jury  found  a  general  verdict  for  the  plaintiff,  on  all 
those  issues,  as  the  loss  sustained  by  him  was  fully  made 
out,  and  as  he  had  not  been  guilty  of  any  breach  in  either 
of  the  conditions  or  stipulations  in  the  policy,  to  prevent 
lum  from  recovering  the  amount  of  the  loss  so  sustained. 

Mr.  Serjt.  Pe//,  in  the  course  of  the  last  Term,  obtained 
«  rule  nisi  that  the  judgment  might  be  arrested,  on  the 
pound  that  there  was  nothing  on  the  face  of  the  policy,  or 
in  the  declaration,  to  import  any  covenant  or  agreement  in 
law  to  support  the  action,  or  render  the  defendants  liable  to 
pay  the  loss  in  question.  He  submitted,  that  the  plaintiff's 
^nly  remedy  was  in  equity,  and  relied  on  the  case  of  Al" 
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being  trustees 
and  directors  of 
a  fire  insurance 
company,  exe- 
cuted a  policy 
to  indemnify  A. 
and  others  from 
loss  by  fire, 
whereby  they 
ordered,  di- 
rected and  ap- 
pointed the  di- 
rectors for  the 
time  being  to 
pay  the  loss 
which  A.  and 
others  should 
sustain  in  the 
event  of  a  fire 
happening;  and 
the    policy, 
among  other 
clauses,  went  on 
to  recite  certain 
provisions  con- 
taining the 
words,  "  condi- 
tions, and 
agreements," 
and  a  loss  having 
happened : — 
Held,  that  the 
policy  was  not 
an  instrument 
or  agreement 
upon  which 
covenant  would 
lie,  and  conse- 
quently, that 
neither  ihe  ex- 
ecuting parties, 
nor  the  directors 
for  the  time 
bein^,  «ere 
liable  at  law. 
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chorne  v.  Saville  (a),  as  bearing  a  near  resemblance  to  the 
present,  and  in  which  the  Court  of  King's  Bench  had  de- 
cidedy  that  an  action  of  covenant  could  not  be  maintained, 
although  the  words  in  the  proviso  there,  were  "  declared  and 

(«)  Alcuorne  and  Others  t?,  Saville  and  Others. 

This  was  a  case  sent  by  the  direction  of  the  Vice-Chancellor  for  the 
opinion  of  the  Judges  of  the  Court  of  King's  Bench,  and  the  question 
was,  whether  an  action  would  lie  nnder  the  following  circumstances:— 
On  the  20th  Maf/,  1811,  the  plaintiffs  insured  a  certain  house  and  pre- 
mises, in  which  they  were  interested,  in  the  Hand  and  Hand  Fire  /»- 
aurance  Office,  The  policy  was  made  and  duly  executed  by  J.  F.,  N.  W,y 
and  J.  Af.,  as  three  of  the  trnstees  and  directors  of  the  office,  whereby,  i« 
consideration  of  the  sum  of  4/.  lOs.  the  premises,  valued  at  18002.  were 
insured  for  the  terra  of  one  year  from  the  date  thereof.  The  policy, 
after  reciting  that  the  plainti^rs  had  paid  into  the  treasury  of  the  ami- 
cable contribnlionship  or  society,  commonly  called  the  Hand  in  Hand 
contributionship  or  society  for  the  insuring  of  houses  and  goods  from 
loss  or  damage  by  fire,  the  sum  above-mentioned,  for  the  purpose  also 
above-mentioned,  proceeded  to  declare  as  follows: — "  Now,  we  the 
trustees  and  directors  of  the  said  society,  whose  names  are  hereunto 
subscribed,  do  order,  direct,  and  appoint  the  directors  for  the  time 
being  of  the  said  society  to  raise  and  pay,  by  and  out  of  the  monies, 
securities  and  effects  of  the  said  contribnlionship,  pursuant  and  ac- 
cording to  certain  deeds  and  settlements,  &c."  The  instrument,  after 
declaring  that  the  order  thus  mentioned  shonki  comprehend  either  a 
total  or  partial  loss  by  fire,  went  on  to  proceed  as  follows  : — "  Provided, 
and  it  is  hereby  declared  and  agreed,  that  when  any  assignment  shall 
lie  made  of  this  policy,  such  assignment  shall  be  entered  in  the  office 
books  within  ninety  days  from  the  date  thereof,  &c.  And  also,  that 
if  at  die  expiration  of  one  year  from  the  date  thereof,  the  said  plaintiff 
shall  again  pay  the  sum  of  4/.  lOf.  then  all  the  conditions  and  agreement! 
of  this  policy  shall  remain  in  full  force  for  the  further  term  of  one  year, 
and  so  shall  be  continued  from  year  to  year  as  often  as  the  said  sum  of 
4/.  10s.  shall  be  paid  by  the  plaintiffs,  and  the  dh-ectors  for  the  time  being 
shall  agree  thereto  by  accepting  or  receiving  the  same.  In  witness,  &c." 
Tiie  policy  was  signed  by  J.  F.,  N,  PV.,  and  J.  31.  three  of  the  trnstees 
and  directors  of  the  office,  and  sealed  and  delivered,  being  first  duly 
stamped,  and  attested  in  the  presence  of  two  witnesses.  The  plaintiffs 
having  sustained  a  loss  by  fire,  and  the  defendants  having  refused  to 
pay  within  the  time  prescribed  by  the  policy,  a  bill  was  fileci  in  Chancery 
against  the  latter,  as  acting  trnstees  and  directors  of  the  office,  praying 
that  the  Vice-Chancellor  would  decree  the  payment  of  the  loss  which 
the  plaintiffs  had  sustained ;  and  the  above  case  being  sent  for  th^ 
opinion  of  the  Court  of  Ring's  Bench,  whether  an  action  at  law  could 
be  maiutaincd  upon  the  policy  against  the  defendants, 
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agreed/'  whilst  here^  the  words  ^^  stipulated   and  declared" 
only  were  adopted. 

Mr.  Puller,  for  the  plaintiffs,  contended,  tliat  the  proper  remedy  was 
by  action  of  covenant  against  the  defendants  on  the  policy,  they  hav- 
ing disobeyed  the  order  therein  contained.  That  instrnment  might 
have  the  legal  eflTect  and  opeidtioo  of  an  agreement.  Wherever  the 
word  **  agreement'*  is  found  in  an  instrument  executed  |by  a  party, 
tiie  eff*ect  of  it  is,  that  he  cotenants  on  his  part,  that  the  thing  stipu- 
lated shall  be  done,  and  conseqaenlly  the  law  will  give  an  action  of 
covenant  to  the  party  aggrieved.  In  support  of  that  proposition  he 
cited  the  cases  of  HoUis  v.  Carr  (a),  and  Brice  v.  Curre  (6).  To  bring  the 
present  case  within  tiiat  rnle,  it  is  only  necessary  to  refer  to  the  words  of 
the  concluding  chmse  of  the  policy,  where  it  is  declared,  '*  that  if  at  the 
expiration  of  one  year  from  the  date  thereof,  the  plaintiff*  shall  again 
pay  the  sum  of  4/.  10.9.  then  all  the  conditions  and  agreements  of  the 
policy  shall  remain  in  full  force,  &c.  and  the  directors  for  tiic  time  being 
shall  agree  thereto,  &:c.'*  Uudoubiedly,  if  these  words  were  not  to  be 
found  in  the  policy,  it  would  be  difficult  to  contend,  that  an  action  of 
covenant  would  lie,  but  being  there,  they  must  be  taken  to  give  the 
policy  all  the  effects  of  an  agreement,  and  all  the  legal  incidents  of  aa 
agreement  must  consequently  follow. 

Mr.  Chitfyf  contrik,  was  stopped  by  the  Conrt* 

Lord  Chief  Justice  Abbott. — I  can  find  nothing  in  this  policy  by 
which  the  defendant*  covenanted  to  pay  the  loss  which  the  plaintiffs  have 
sustained.  The  deed  only  impoits,  that  the  trustees  and  directors  for 
the  time  being,  who  execute  it,  do  thereby  order,  direct,  and  appoint  the 
trustees  and  directors  for  the  time  being  to  pay  the  lo^s  in  case  it 
should  happen,  out  of  the  funds  belonging  to  the  society.  It  does  not 
appear  to  me,  that  the  latter  words  in  the  policy  can  have  the  cfl'ect  of 
making  that  an  a^ieement,  which,  upon  the  face  of  it,  appears  only  to 
be  an  order  for  the  payment  of  money.  It  never  could  be  intended, 
that  this  instrument,  so  prepared,  shonld  have  the  effect  of  making  the 
trustees  and  directors  for  the  time  being,  personally  liable.  Nothing 
could  be  more  difficult  than  for  a  company  of  this  description  to  6nd 
acting  trustees  who  would  personally  pay  all  the  policies  which  the 
company  might  think  proper  to  execute.  It  therefore  seems  to  nie,  that 
tiie  only  remedy  the  plaintiffs  have  is  in  equity,  and  they  cannot  turn 
round  and  treat  this  as  a  covenant  at  law.  I  admit,  that  where  a  party 
executes  an  instrument  and  thereby  says,  *'  I  agree  to  do  so  and  so/ 
he  would  be  liable  to  an  action  of  covenant;  but  how  could  a  declaration 
in  covenant  be  framed  in  this  case,  either  against  the  defendants,  or  the 
parties  who  have  executed  the  policy  P  As  against  the  latter,  no  such 
declaration  could  be  drawn,  because  the  policy  imports  nothing  but  an 
order  upon  other  persons  to  pay  the  loss  in  case  it  should  happen  ;  and 
aft  against  the  former,  supposing  the  instrnment  to  have  the  effect  of  an 
agreement,  the  actios  would  not  lie,  because  it  does  not  appear  that 
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Mr.  Serjt.  Vaughan  and  Mr.  Serjt.  Hullock  now  shewed 
cause,  and  contended,  that  no  precise  or  technical  words  were 
necessary  to  create  or  constitute  a  covenant ;  for  any  form  of 
words  or  mode  of  expression  in  a  deed,  purporting  to  be  an 
agreement,  will  amount  to  a  covenant,  if  it  be  the  intention 
of  the  parties  that  they  should  do  so.  In  Comyn*s  Di- 
gest (a),  it  is  laid  down,  that  '*  if  by  articles  of  agreement 
it  is  said,  that  it  is  intended  a  fine  shall  be  levied ;  this 
amounts  to  a  covenant  to  levy  it."  Tliere  is  nothing  con- 
tained in  the  policy  to  liknit  the  responsibility  of  the  defen- 
dants to  the  funds  of  the  society ;  even  if  there  had  been, 
it  was  expressly  averred  in  the  declaration  that  such  funds 
were  sufficient  to  satisfy  the  plaintiff  from  the  time  of  mak- 
ing the  policy  to  the  commencement  of  his  action.  The  de- 
fendants might  have  demurred  or  craved  oyer ; — instead  of 
which,  they  have  pleaded  several  pleas,  imputing  fraud  to 
the  plaintiff,  which  were  entirely  negatived  at  the  trial.  Tlie 
case  of  Alchorne  v.  Saville  is  altogether  distinguishable  from 
the  present,  for  there  the  defendants  were  no  parties  to  the 
policy,  and  that  instrument  imported  nothing  but  an  order  up- 
on other  persons  to  pay  the  amount  of  a  loss,  in  case  it  should 
happen.  The  defendants,  therefore,  could  not  be  declared 
against  thereon,  as  it  was  not  their  deed,  and  the  plaintiffs 

they  have  executed  it.  This  poUcy  imports  nothing  bnt  an  order,  and 
not  an  agreement.  I  am  therefore  of  opinion,  that  an  action  of  cove- 
nant cannot  be  maintained. 

Mr.  Justice  Baylbv. — I  am  of  the  same  opinion.  If  this  could  be 
considered  as  an  agreement,  and  was  declared  upon  as  against  these 
defendants,  the  plaintiff  must  be  nonsuited  on  the  plea  of  non  est  factum^ 
because  it  is  not  the  deed  of  the  defendants.  But  I  think  that  in  any 
way  in  which  we  can  consider  the  plain  words  of  this  instrument,  it  is 
clearly  not  an  agreement. 

Mr.  Justice  Holroyd  and  Mr.  Justice  Best  were  .  of  the  same 
opinion. 

The  Judges  accordingly  certified  their  opinion  to  the  Vice-Chancellor^ 
that  no  action  of  covenant  would  lie  upon  the  policy. 

(a)  Tit.  Covenant  (A.  2.) 
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must  have  been  nonsuited  on  the  plea  of  non  est  fac 
turn.  Here,  the  stipulation  in  the  policy  must  at  all 
events  be  considered  as  a  covenant  by  the  defendants  to 
pay  the  loss  which  the  plaintiff  has  sustained,  provided 
the  funds  of  the  association  were  adequate  thereto ;  and 
the  plaintiff  has  expressly  alleged,  that  they  were  sufficient 
for  that  purpose ;  and  the  breach  is  framed  accord- 
ingly. The  defendants  covenanted  not  only  for  themselves, 
but  for  the  whole  of  the  members  of  the  society,  and  if 
they  had  fundi  the  breach  is  well  assigned.  Even  if  it  were 
otherwise,  it  cannot  be  objected  to  after  verdict.  Any 
words  contained  in  a  deed  demonstrative  of  an  agreement 
between  the  parties,  are  suflScient  to  enable  one  to  sue  the 
other  for  the  breach  of  any  condition  contained  therein ;  for 
in  Bacon^s  Abridgment  (a)  it  is  stated,  that  "  the  law  does 
not  seem  to  have  appropriated  any  set  form  of  words,  which 
are  absolutely  necessary  to  be  made  use  of  in  creating  a 
covenant;  and  therefore  it  seems  that  any  words  will  be 
effectual  for  that  purpose,  which  shew  the  parties  concurrence 
to  the  performance  of  a  future  act/' 
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Mr.  Serjt.  Pell  and  Mr.  Serjt.  Latces  in  support  of  the 
rule,  relied  principally  on  Alchome  v.  Savillet  and  sub- 
mitted, that  the  question  in  this  case  was  purely  of,  a  legal 
nature,  and  arose  from  the  words  of  the  policy  alone ;  from 
which  the  Court  could  not  infer  that  there  was  any  covenant, 
or  stipulation,  either  express  or  implied,  or  agreement  between 
the  parties  to  pay  the  loss  which  the  plaintiff  had  sustained  # 
At  all  events,  there  was  no  contract  or  agreement  of  a  per- 
sonal nature  as  between  him  and  the  defendants.  It  was  a 
mere  declaration  by  them  as  directors  or  members  of  the 
association,  how  and  on  what  terms  premises  should  be  in- 
sured, and  the  funds  of  the  society  applied.  They  only  as- 
sented to  the  distribution  of  such  funds,  as  they  expressly 
declared,  that  they  would  not   be  subject  or  liable  to  any 

(a)  Tit.  Covenaat  (A.) 
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demand  for  loss,  except  under  the  articles  establishing  the 
society.  They  can  therefore  only  be  liable  as  co-proprietors, 
and  their  personal  liability  is  entirely  out  of  the  questibn,  for 
Expressio  unius  est  eiclusio  allerim.  Upon  the  whole,  there- 
fore, no  personal  liability  or  individual  responsibility  attaches 
to  them ;  but  they  must  be  considered  only  as  partners  par- 
ticipating in  the  general  pro&ts  and  losses  of  trade. 


Lord  Chief  Justice  Dallas. — ^It  has  been  admitted  m 
the  course  of  the  argument,  that  no  precise  or  technical 
words  are  necessary  to  create  a  covenant,  but  that  whether 
it  be  so  or  not,  depends  on  the  intention  of  the  parties. 
This,  therefore,  narrows  the  consideration  of  the  present 
question  to  the  words  contained  in  the  policy  on  which  this 
action  is  brought ;  and  although  there  are  no  precise  words  in 
that  instrument,  still  the  defendants  have  stipulated  and  de- 
clared, that  neither  of  them,  as  directors  of  the  association, 
should,  as  members  of  the  society,  be  subject  or  liable  to 
any  demand  for  loss  or  losses,  except  under  tbe  articles 
establishing  the  society,  and  as  is  provided  by  the  same.  In 
the  reasonable  construction  of  tliis  stipulation,  it  amounts  to 
an  express  agreement ;  and  the  instrument  may  be  considered 
as  a  covenant  to  entitle  the  insurer  in  case  of  loss  by  tire,  to 
receive  a  remuneration  out  of  the  funds  of  the  society  to 
the  extent  of  such  funds  as  the  defendants  have  expressly  de- 
clared, that  the  society  would  be  responsible,  but  they  have 
limited  such  responsibility  to  the  sufficiency  of  their  funds. 
Tlie  plain  and  obvious  meaning  therefore  appears  to  me  to 
be,  that  the  association  are  liable  to  the  extent  of  their  funds, 
and  consequently  that  the  defendants,  as  three  of  the  directors, 
have  entered  into  an  express  agreement  to  be  responsible  ta 
the  plaintiff,  as  far  as  the  funds  of  the  society  would  allow. 
This  case  is  altogether  distinguihhuble  from  that  of  ^/cAorne 
V.  Saville,  as  here  the  plaintiffs  have  executed  the  deed,  but 
there  they  were  not  parties  to  it ;  they  only  ordered  the  di- 
rectors of  the  society  for  tlie  time  being,  to  do  particular 
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of  the  coDtributionsliip  according  to  certain  deeds  and  settle-      .  ^^"^^ 
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ments;   and   the  Court  of  King's  Bench  decided,  that  they      _    v. 
'iHrere  not  personally  liable^  as  it  was  not  their  deed,  and  as 
Cbey  merely  appointed  other  persons  to  pay  a  loss  in  case  it 
ahouki  happen,  out  of  the  funds  belonging  to  the  society. 
Here,  however,  the  plainliffs  covenanted  to  pay,  if  the  funds 
of  the  society  should  be  adequate ;  that,  therefore,  puts  an 
end  to  the  question.     Besides,    the  breach  assigned   by  the 
jlaintiff  in  his  declaration  is  sufficient,  for  he  states  that 
^though  the  funds  of  the  association  were  adequate  to  pay, 
^et  tfaat  the  defendants  refused  to  do  so.     As  this  case,  there- 
fore, is  so  mainly  distinguishable  from  that  of  Alchorne  v. 
Saville,  I  have  no  doubt  but  that  the  plaintiff  is  entitled  to 
^recover,  and  more  particularly  so,   as  the  policy  in  question 
^was  signed   by  the  defendants,  who  agreed  or  covenanted  to 
Jbe   themselves   personally  liable  as  far  as  the  funds  of  the 
.society  would  extend ;  and  the  Court  will  not  arrest  a  judg- 
.anent  after  trial,  unless  it  be  obvious  and  clear  that  there  is 
some   material  ground  on  which  they  are  enabled   to  do  so. 
JkVL   the  pleas  on   this  record   have  been   negatived  by  the 
finding  of  the  Jury.     1  therefore  think  there  is  no  substantial 
ground  whatever  for  arresting  this  judgment. 

Mr.  Justice  Pah K. — 1  am  of  the  same  opinion.    This 
«ase  appears  to  me  to  be  quite  different  from  that  of  Al^ 
0;horne  v.  Saville,  which  was  a  special  case  sent  by  the  Vice 
^Chancellor  for  the  opinion  of  the  Court  of  King's  Bench, 
mad  in  which  it  was  expressly   stated,  that   the  defendants 
9nerely  ordered  the  directors  for  the  time   being  to   pay; 
mud   they  did   not  sign   the  policy.     Here,    however,    the 
defendants'  seals   and   signatures   are    attached   to  the   in- 
strument,   in  which   it  is   recited,  that  they  were   three  of 
the  directors  of  the  association,   and  agreed  that  as  long 
as  the  plaintiff  should  continue  to   pay  an  annual  sum  for 
insurance  of   bis    premises    from  fire    from  year  to  year. 
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Amdrews     ciety's   funds.    Tliat  was  an  express  undertaking    that    he 

^*  should  be  so  remunerated;  besides,  they  admitted  the  plain- 
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tiff  a  member  on  the  terms,  covenants,  and  conditions  pre- 
scribed by  the  deed  of  settlement  of  the  association ;  and  it 
appears  by  the  eighth  clause  of  the  articles  which  are  set 
out  in  the  declaration,  that  the  loss  sustained  was  to  be  made 
good  within  ninety  days  after  the  same  happened,  either  by 
repaying  the  sum  insured,  or  by  repairing  or  rebuilding  the 
premises  destroyed.  The  defendants  signed  the  policy,  which 
referred  to  that  article  or  condition.  It  is  true  they  are  not 
themselves  personally  liable,  but  the  plaintiff  was  clearly 
entitled  to  recover  from  the  funds  of  the  society,  if  they 
were  sufficient  to  defray  the  amount  of  his  loss,  llie  plain- 
tiff has  averred  that  they  were,  and  that  therefore  is  all  diat 
he  was  required  to  do ;  and  I  fully  concur  with  my  Lord 
Chief  Justice,  that  the  Court  will  not  arrest  a  judgment, 
unless  it  be  perfectly  clear  that  the  plaintiff  is  not  entitled 
to  retain  it,  for  it  is  a  general  rule,  that  nothing  is  to  be 
presumed  after  verdict  but  what  is  expressly  stated  in  the 
declaration,  or  necessarily  implied  from  the  facts  which  are 
stated. 

Mr.  Justice  Bubrough. — I  entertain  no  doubt  whatever 
on  this  question.  Even  if  I  did,  I  am  quite  satisfied  that 
this  judgment  ought  not  to  be  arrested.  The  directors  of 
the  society  held  themselves  out  to  the  world  as  being  re- 
sponsible persons.  If  they  were  not  so,  no  person  would 
insure  property  with  them.  Besides,  it  would  be  a  gross 
fraud  on  the  public.  The  defendants  admitted  the  plaintiff 
to  insure,  and  agreed  by  such  admission,  that  he  should  be 
entitled  to  a  remuneration  out  of  the  society's  funds.  As  no 
precise  words  are  necessary  to  constitute  a  covenant,  the 
words  shall  be  entitled  are  sufficient  to  imply  that  the  plain- 
tiff should  be  remunerated  out  of  the  funds  of  the  society^ 
provided  they  were  sufficient  for  that  purpose ;  he  therefore  had 
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m  r%ht  to  look  to  ibe  defendtnts  in  die  first  instance.    Un-        1821. 
less  fbey  were  liable,  no  society  of  this  description  would  be      j^^J^ll^^g 
dfoed  to  pay  in  case  of  loss.     Even  if  tlA»  words  con-  «• 

tufaed  in  the  policy  were  more  eqniyocal  than  they  are,  still 
M  the  defendants  have  executed  the  instrument,  I  think  they 
we  liable,  and  that  it  was  unnecessary  for  the  plaintiiF  to 
ktve  set  out  more  dian  he  has  done  in  his  declaration. 

Mr.  Justice  Richardson. — It  has  often  been  deter- 
mnaed  that  Courts  will  work  great  iijustice  if  they  «IIow 
judgments  to  be  arrested,  unless  it  be  manifest  that  they  have 
file  dearest  grounds  for  so  doing ;  for  it  is  now  settled,  that 
a  Jodlgment  cannot  be  arrested  for  extrinsic  or  foreign  matter^ 
not  appearing  on  the  face  of  the  record ;  but  Courts  are  to 
pve  judgment  upon  the  record  itself,  that  their  successors 
naj  know  die  ground  of  such  judgment.    This  was  an  ac- 
tion of  covenant  brought  against  the  defendants  as  three  of 
die  directors  of  the  National  Union  Fire  Association,  and 
dbe  terms  of  the  policy  have  been  set  out  by  the  plaintiff  in 
Ua  declaration,  by  which  it  appears,  that  in  case  of  loss  by 
Bre^  be  was  to  be  entitled  to  receive  a  remuneration  for  such 
loss  out  of  the  funds  of  the  society ;  and  he  has  averred,  that 
they  have  sufficient  funds  to>cover  the  damage  which  he  lias 
mtaiued.    The  defendants  should  either  have  demurred,  or 
ileaded  that  the  funds  were  insufficient ;  but  they  have  put 
I  number  of  other  pleas  on  the  record,  imputing  fraud  to 
be  plaintiff,  which   the  Jury  negatived,  and  set  him  right 
»7  dieir  verdict ;  and  the  defendants  now  seek  to  turn  him 
oiuid  on   an  objection  to  the  declaration,  but  I  think  it  is 
to€  well  founded,  or  at  all  events,  it  is  insufficient  for  the  pur* 
»ose  of  arresting  the  judgment.    It  appears  on  the  face  of  the 
toficy,  that  the  defendants  were  three  of  the  directors ;  that 
9  each,  they  admitted  the  plaintiff  to  be  a  member;  and  it 
hen  states,  that  he  should  be  entitled  to  a  remuiierdtion  out 
f  the  society's   funds,  iu  case  lie  sustained  a   loss  by  fire* 
Phis  policy  was  executed  under  the  hands  and  seals  of  the  de« 
irOL.  VI.  o 


'S'lO  CA818    IN  TRINITT   TBllll, 

1821.        feAdants,  and  die  plamtiff  has  declared  that  be  baa  austuaed 
a  loss  by  fire/  and  that  the  society  had  funds,  and  were  bound 


«.  to  pay  accohling  to  the  terms  of  the  articles  under  wbicb  it 

^fon,  ^^^  established.  The  policy  also  contains  a  declaration  that 
the  society  were  to  pay  according  to  the  deed  of  settlement, 
«nd  that  the  defendants^  as  directors,  should  not  be  subject  to 
any  demand  for  losses,  except  under  the  articles  establishing 
tlie  society.  Under  this  stipulation,  the  plaintiff  was  entitled 
to  set  out  such  artitlesf  in  his  declaration,  and  which  are 
now  properly  brought  before  the  Court.  He  stated,  that 
they  were  and  are  as  follows,  and  then  set  out  the  whole  of 
them  accordingly ;  and  the  eighth  article  limits  the  right  of 
action  to  the  insurer,  as  it  provides,  that  whenever  losses 
diould  happen,  he  nHist  give  immediate  notice  to  the  se- 
cretary, that  a  view  might  be  taken,  and  the  damage  es- 
timated, and  deliver  under  his  hand  the  particulars  of  his 
claim  on  the  office, '  and  make  out  the  same  by  oaths  of 
himself  or  his  servants,  books  .or  vouchers,  for  that  pur- 
pose ;  and  the  loss  sustained  was  to  be  made  good  by  the 
society  witliin  ninety  days  after  the  same  happened.  That 
clause,  therefore,  held  out  that  the  society  were  liable  to 
satisfy  such  loss  in  case  tlie  insurer  did  all  that  was  required 
of  him  to  be  done  within  that  period.  By  the  ninth  article 
it  appears,  that  the  society  would  not  make  good  any  losses  bjr 
lire  occasioned  by  foreign  enemies,  or  in  consequence  of  ex 
plosion  of  gunpowder  or  steam,  but  that  their  liability  attachca 
only  in  tlie  ordinary  occasions  of  fire. — This  case  is  wholly 
distinguishable  in  fact  from  that  ol.Alchornes.  Savii/e,^ta 
here  the  substance  of  the  policy  is  set  out,  and  the  deed  of 
settlement  referred  to.  Jn  that  case  there  were  no  suflicieut 
words  to  raise  a  covenant  by  the  defendants,  as  they  merely 
appointed  the  directors  for  the  time  being  to  pay  out  of  the 
monies,  securities,  and  effects  of  the  contributionahip,  pur- 
suant and  according  to  certain  deeds  and  siitlements;  and 
the  Court  thought  that  the  policy  imported  an  order  for  the 
payment  of  money,  and  not  an  agreement  j  and  that  even  if 
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it  could  be  considered  as  aucfa^  and  was  declared  upon  as 
aguost  ibe  defendants,  the  plaintiff  must  have  been  uon- 
aiuted  on  the  plea  of  non  eU  fadum,  because  it  was  not 
tbeir  deed.  My  Brother  PeU,  however^  has  contended, 
diat  the  words  ''  declared  and  agreed^*  were  there  intro- 
duced in  the  proviso,  whilst  here,  the  words  ''  stipulated  and 
declared''  only  were  used ;  but  the  former  words  were  in- 
troduced in  that  case  for  a  very  different  purpose ;  for  tliey 
could  have  no  effect  as  to  the  order  and  direction  to  (he 
directors  for  the  time  being  to  pay  out  of  the  funds  of  the 
society.  I  therefore  concur  with  the  Court  m  thinking  that 
the  judgment  in  this  case  ought  not  to  be  arrested. 


3il 


1821. 


Andrbwi 

«. 
Eujsoa. 


Rule  discharged  (a)« 


(«)  There  was  a  similar  action  brought  by  the  plaintiff  and  his  partner 
Hfiihist  Gedgt  and  two  others  of  the  directors,  to  recover  a  loss  for 
preniies  destroyed  by  fire,  in  which  the  former  carried  on  their  hnsiness, 
aad  the  Jury  also  fonnd  a  verdict  for  them;  and  the  defendants  obtained 
a  mle  nin  for  arresting  tlie  jadgment  in  that  action,  which  the  Coart 
ordered  to  be  discharged. 


RULE  OF  PRACTICE. 

Trinity  Term,  2d  Geo.  IV. 

Wednesday,  July  11th. 

It  IS  ORDEREDi  That  in  future,  defendants,  on  being 
lenred  with  process,  or  arrested,  will  be  allowed  to  obtain 
orders  for  the  particulars  of  the  plaintiff's  demand,  without 
waiting  till  appearance  entered,  or  bail  put  in,  or  declaration 
filed  and  delivered ;  and  that  in  this  respect,  the  practice  of 
this  Court  will  be  made  conformable  to  that  of  the  Court  of 
King's  Bench. 


END   or   TBIMTT   TERM. 
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MEMORANDA. 

In  the  course  of  this  Term,  died  at  his  house  in  Russell 
Square,  in  the  eighty-eighth  year  of  his  age,  the  Right 
Honorable  Sir  James  Mansfield,  Knight,  formerly  Lord 
Chief  Justice  of  the  Court  of  Common  Pleas. 

* 

Henry  Brougham,  of  Lincoln's  Inn,  Esq.  and  Thomas 
Denman,  of  Lincoln's  Inn,  Esq.  Attorney  and  Solicitor 
General  to  her  late  Majesty  the  Queen,  resumed  their  seats 
without  the  Bar,  in  consequence  of  her  demise  in  the  last 
vacation. 


VOL.  VI. 
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.    1B21. 

Smith  and  Others  v.  Leioh  and  Others. 

A  testator  de-  A  CASE|  of  which  the  following  is  the  substance,  was  sent 
vised  all  his 
estates   to 


by  the  direction  of  the  Vice-Chancellor,  for  the  opinion  of 


A.  G.  and         the  Judges  of  thb  Court : — 

hundred  years,  Charles  Penruddocke,  Esq.  being  seised  in  fee  in  the 
tmlto  mention-  undivided  moiety  or  half  part  of  the  messuages,  lands,  tidies 
and'"ub\rt^'  ^^^  hereditaments  called  the  *'  Miron  Hay,'*  by  bis  will, 
thereto  be  de-  dated  the  SOth  December,  1737>  which  was  duly  executed 
his  wife,  dor-  and  attested  to  pass  real  estates,  gave  and  devised  all  his 
^ood^and to  ^'  "^^inors,  messuages,  lands,  tenements  and  hereditaments  what- 
P.  IV,  and  J..9.  soever  and  wheresoever,  comprising  the  estate  in  question,  to 

and  the  snr-  •  ,*-»    i »      t        j  rm  r^  '  i    • 

vivor,  and  also  the  use  of  Ambrose  Goadard  and  Inomas  drove,  their  exe- 

such^urvUor    cutors,  administrators  and  assigns,  for  and  during  the  term 

of  the  two  lat.  ^f  ^^^  hundred  years,  without  impeachment  of  waste,  upon 
ter,  on  certain  •         .  .  ■  .      f 

trusts   therein  certain  trusts  thereinafter  mentioned  ;  and  after  the  expiration, 

ed,  to  the  use  or  other  sooner  determination  of  the  said  term  and  subject 
sons'^for  fife"  ^^^^^^>  ^^  ^^^  ^^  ^f  1*"  wifjp^nwc  Henrietta  Penruddocke, 

and  in  tail: 

he  then  directed  that  the  three  latter  tnistees  should,  ont  of  the  rents  and  mo- 
nies, discharge  all  his  debts,  legacies,  &c.  and  that  if  his  personal  estate  should 
be  insufficient  to  pay  the  same,  they  were  to  raise  and  charge  the  deficiency  on 
the  real  estate  before  devised  to  tliem  :  he  then  declared,  that  if  his  personal 
estate  should  be  insufficient  to  raise  and  pay  portions  for  his  younger  children, 
A.  G,  and  T.  G.  should  raise  the  same  by  sale  or  mortage  of  the  one  hno- 
dred  years  term;  and  all  the  rest  and  residue  of  his  real  and  personal 
estates,  he  devised  to  his  wife,  U.  P,  fV»  and  J.  &,  and  the  survivors  and  heirs  of 
such  survivor  of  the  two  latter,  on  certain  trusts  thereinaAer  also  mentioned. 
Then  followed  a  power  of  sale,  in  which  the  testator  stated,  that  *'  whereas  the 
moiety  of  several  estates  had  descended  to  him  as  one  of  the  heirs  at  law 
of  the  late  Mrs.  B,  A, ;  and  whereas  it  might  be  convenient  to  sell  any  or 
all  of  them,  either  for  the  portions  of  his  younger  children  or  otherwise, 
or  to  divide  or  proportion  the  said  estates,  or  any  part  of  them :  he  there- 
by empowered  his  stdd  trustees  to  sell  or  divide  and  proportion  all  or  any  of 
the  said  estates,  and  that  their  acts  should  be  valid  to  all  intents,  so  that  the  mo- 
nies arising  by  the  sale  of  all  or  any  of  tlie  said  estates,  were  kept  and  preserved, 
and  remain  and  enure  to  and  for  the  several  uses  and  trusts  directed  by  his  will  ;'* 
and  the  testator  then  nominated  and  appointed  his  wife,  H.  P.  IV.  and  J.  S,  the 
joint  and  sole  guardians  of  all  bis  children,  and  folly  and  wholly  to  execute  hia 
will>  in  trust  as  tliereinbefore  directed.  The  testator  died,  leaving  his  wife,  H.P.  W. 
andJ.iS.  surviving,  who  proved  the  will.  J.  &  afterwards  died,  leaving  the 
testator's  widow  and  H,  P.  IV,  his  co-executors,  who  afterwards,  by  inden- 
tures of  lease  and  releaHe,  conveyed  the  moiety  of  one  of  the  testator's  es- 
tates to  a  purchaser  in  fee: — Held,  thatsnch  conveyance  was  a  good  execa- 
tion  of  the  power  for  sale,  given  by  the  will  of  the  testator. 


Smith 
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M  loo^  68  she  ifaQuM  continue  bis  widow  and 'Unmarried^        1821. 
and  to  Henry  Pennfddocke  fVyndham  and  James  StUton^ 
FiB^nireSy  and  the  sanrivors  md  survivor^  and  also  to  the 
imin  of  inch  survivor  of  ibem  the  said  Henry  Penrvddocke       I^i<u'- 
Wyndham,  and  Jumei  Suitofif  to  the  nse  of  his  eldest  son* 
JMn  Hmagerford  Penruddotke  for  life ;  remainder  to  the 
nid   jinne  Henrietta   Penruddodce,    Henry  Penmddocke 
Wyndham,  and  James  Sutton  and  thdr  heirs,    daring  the 
life  ^f  his  <tbe  testator's)  son  John  Hungerford  Penrud- 
Aeke,  HI  trust  to  pres^re  contingent  remainders,  neverthe- 
lasi  to  permit  and  suffer  his  said  son  John  Hungerford  Pen^ 
rmUocke  and  his  assigns,  to  receive  the  rents  and  profits  to 
Irs  and  their  own  use,  during  his  life  ;  remainder  to  the  first 
and  odier  sons  of  the  testator  successively  in  tail  m^^with 
Hwen  limitations  over  ;  and  upon  this  further  trust,  tliat  they 
ihe  said  jinne  Henrietta  Penruddocke^  Henry  Penruddoche 
ffyndhaxn,  and  James  Sutton^  and  the  survivors  and  survi- 
ter,  and  the  heirs  of  such  survivor,  do  and  shall^  out  of  the 
acnts  and  arrears  of  rent  due,  or  becoming  due,  and  also 
iMit  ot  the  ready  monies  or  other  monies  in  the  funds,  or  on 
mortgages,  bond  or  other  securities,  pay  and  discliarge  all 
Ibe  testator^e  just  debts,  legacies,  and  ftmeral  expences ;  and 
if  bis  personal  estate  sbaald  be  insufficient  lo  diaoharge  the 
aaroe,  then  kii  said  trustees  were  to  raise  and  dnrge  cm 
^eal    estate   therembcfore  devised  to   tbem,  as  would 
ke  up  the  deficiency ;   and  as  for  and  concerning  the 
•aid  term  «f  one  hundred  years  thereinbefore  limited  to  Am^ 
irose  doddard  and  Thomas  Grove^  &eir  executors,  adminis- 
trators and  assigns  as  aforesaid,  the  testator  declared  the 
same  was  eo  limited  to  tfaeni  upon  tlbe  following  trusts,  that  is 
to  say ; — upon  trust  that  they  the  said  Goddard  and  Grove^ 
and  the  survivors  and  survivor  of  them,  and  the  executors  and 
administrators  of  sucb  survivor,  should,  by  and  out  of  the 
vents,  issues  and  profits  of  the  said  messus^es,  lauds,  trae- 
snents,  and  hereditaments,  or  by  sale  or  mortgage  thereof,  tf 
ius  personal  estate  should  not  be  sufficient  to  rabe  and  pay  the 
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1821.        several  sums  thereinafter  mentioned;  (that  is  to  say)^  to  each 
Smith         ^^  ^**  younger  children,  as  soon  as  he,  she,  or  they  should 
V-  attain  the  age  of  twenty-one  years,  over  and  above  the  share 

and  shares  of  money  settled  on  his  younger  children  by  his 
marriage  settlement,  the  sum  of  1250/. ;  and  after  the  de- 
cease of  his  wife,  the  further  sum  of  1000/.  to  each  of  them 
as  soon  as  they  respectively  should  attain  that  age ;  and  in 
case  his  guardians  thereinafter  named  might  deem  it  advan- 
tageous to  place  any  of  his  younger  sons,  during  their  re- 
spective minorities,  to  the  navy,  army,  or  any  law  or  mer- 
cantile business,  or  might  think  it  advisable  to  purchase  any 
benefice  in  the  church  for  any  or  either  of  them,  in  that  case 
they  were  to  raise  and   pay  any  sum  not  exceeding  the  first 
sum  of  1250/.,  which  was  to  be  in  lieu  and  satisfaction  for 
all  or  so  much  of  the  first  sum  of  1250/.  directed  to  be  paid 
to  each  of  his  younger  children,  as  soon  as  they  should  re- 
spectively attain  the  age  of  twenty-one  years,  as  might  be 
wanted  for  such  purposes ;  and  they  were  also  to  raise  and 
pay  annually,  tpwards  the  maintenance  and  education  of  his 
younger  children,  so  much  as  such  guardians  might  require, 
so  that  the  same  should  not  exceed  for  each  younger  child^ 
more  than  the  interest  of  each  younger  child's  share  of  the  mo- 
nies settled  by  his  marriage  settlement  on  them,  and  the  first 
sum  of  1250/.  given  by  his  will : — and  all  the  rest  and  residue 
of  his  goods  and  chattels,  both  real  and  personal,  rights  and 
credits,  not   thereby  otherwise  disposed  of,  given   or   be- 
queathed, the  testator  gave  and  devised  to  his  said  wife,  so 
long  as  she  continued  his  widow  and  unmarried,  Henry  Petir 
ruddocke  Wyndham  and  James  Sution,  and  to  the  survivors 
and  survivor  of  them,  and  to  the  heirs  of  such  survivor  of  the 
two  latter : — upon  trust,  that  after  paying  all  his  just  debts 
and  funeral  expeaces,  they  should  assign  and  make  over  all 
the  rest  and  residue  of  his  goods  and  chattels,  both  real  and 
personal,  to  such  eldest  child  who,  by  having  attained  the  age 
of  twenty-one  years,  should  be  in  the  actual  possession  of  bis 
real  estate,  by  virtue  of  his  will  or  otherwise  ^  and  in  case 
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neither  of  his  sons  or  daughters^  then  or  thereafter  bom,  1821. 
should  attain  the  age  of  twenty-one  'jears,  or  in  case  of  smith 
iaihireof  male  issue  from  any  or  either  of  them,  then  be  gave  ^^ 

and  devised  all  his  manors,  &c.  and  all  his  real  and  personal 
estate,  whatsoever  and  wheresoever,  in  possession,  reversion, 
•r  remainder,  unto  his  wife  Anne  Henrietta  Penruddocke  for 
Ufc ;  and  after  her  decease  to  his  own  right  heirs  for  ever. 
The  will  afterwards  contained  the  following  power  of  sale  : — 
*^  And  whereas  the  moiety  of  several  estates  in  different 
counties,  has  descended  to  me  as  one  of  the  heirs  at  law  of 
the  late  Mrs.  Bridget  Ashe  (including,  amongst  others,  the 
estates  in  question ;)  and  whereas  it  may  be  more  convenient 
to  sell  any  or  all  of  the  said  estates,  either  for  the  portions 
of  my  yoimger  children  or  otherwise,  or  to  divide  or  propor- 
tion the  said  estates,  or  any  part  of  them ;  in  either  case,  I 
hereby  empower  my  said  trustees  to  sell  or  divide  and  propor- 
tion all  or  any  of  the  said  estates,  and  their  act  or  acts  shall 
be  valid  to  all  intents  and  purposes,  so  that  the  monies  or 
shares  of  monies  arising  by  the  sale  of  all  or  any  of  the  said 
estates,  and  also  the  allotments  and  divisions  of  all  or  any  of 
the  said  estates,  are  kept  and  preserved,  and  remain  and  enure 
lo  and  for  the  several  uses  and  trusts  hereinbefore  directed,  as 
if  the  same  had  not  been  sold  or  divided,  or  otherwise."  And 
the  testator  thereby  nominated  and  appointed  his  wife,  as 
long  as  she  continued  his  widow  and  unmarried,  and  the 
said  Henry  Penruddocke  Wyndham  and  James  Sutton,  the 
joint  and  sole  guardians  of  all  his  children ; — nevertheless, 
his  will  was,  that  his  wife  might  have  the  chief  and  princi- 
pal management  of  all  his  children,  and  also  of  the  different 
concerns  before  mentioned  and  directed,  with  the  advice,  and 
subject  to  the  inspection  of  the  said  Henry  Penruddocke 
Wyndham  and  James  Sutton ;  and  the  testator  did  thereby 
nominate  and  appoint  his  said  wife,  Henry  Penruddocke 
Wyndham  and  James  Sutton,  fully  and  wholly  to  execute 
his  will,  in  trust,  as  before  directed. 

By  a  codicil  of  the  same  date  with  the  will,  the  testator 
ismpowered  his  wife,  Wyndham  and  Sutton,  and  the  survivors 
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Ifihil*        and  tanrivor  of  them,  and  the  heirs  f>f  the  survivor  of  thct 

,  ""^"^^        two  latter,  his  trustees  named  id  his  wiU,  to  grant  any  col* 

V.  lateral  security  on  any  of  hia  real  estates^  by  way  of  a  snilnliki 

*      jointure  £or  any  wife  as  his  eldest  son  might  choose  to  Hlm 

during  the  livea  of  the  testator's  mother  and  wife,  so  that  sucb 

collateral  jointure,  after  their  respeclivie  deceases,  should  b» 

tranafemed  from  such  real  estates  and  charged  only  on  a  oer* 

tain  nuuior  and  estates,  which  were  settled  by  marriage  'm%' 

tlement  on  such  eldest  son  ;    and  so  that  he  gavse  ample 

security  to  the  said  trustees  previous  to  any  marriage,  for  the 

charging  such  collateral  secnrity  by  way  of  jointure  on  tbd 

said  manor  and  estates,  after  the  decease  of  his  mother  and 

wife. 

The  testator  died  on  the  30th   October,  1788|,  without 

having  altered  or  revoked  his  will,^  leaving  his  wife,  Hemnf 

^   PenruddockeWyndham  wcid  James  Suiion  surviving,  who  on 

the  gth  November,  1789>  proved  the  will  and  codicil  in  the 

l^rerogative  Court  of  Canterbury.     James  Sutton  afterwanh 

died|  leaving  the  testator's  widow  and  Henry  Penruddocke 

Wyndham  his  co-executors  and  co-trustees.     By  indentures 

of  lease  and  release,   duly  executed  and   attested,    bearing 

date  respectively  the  13th  and  14th  July,  1808,  the  release 

of  five  parts,  and  made  between    fVilliam  A^Court,   Esq^ 

of  the    first,    the    testator's  widow   and    Henry  Penrud- 

docke  fVyndham^  of  the  second,  the  said  John  Hungerfori 

Penruddocke  of  the  third,  Thomas  Smith  of  the  fourth,  and 

John  Fynney  of  the  fifth  part ;  reciting,  that  the  said  ffii: 

Ham  A  *  Court  was  seised  in  fee  of  one  undivided  moiety  of 

the  messuage,  hinds,    tithes  and  hereditaments  thereinafter 

described  and  thereby  released,  or  otherwise  assured  or  i»> 

tended  so  to  be  (being  the  premises  in  question;)  and  also  re^ 

citing  the  will  of  the  testator,  his  death,  the  death  of  the 

said  James  Sutton  the  co-executor  and  co-trustee,  and  that 

the  said  John  Hungerford  Penruddocke  had  attained  the  age 

of  twenty-one,  and  was  the  heir  at  law  of  his  father ;  and 

that  the  said  Thomas  Smith  had  contracted  and  agreed  with 

the  said  WilUam.  A'Court  and  the  testator's  widofw  mi 
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Henry  Penmddocke  Wyndham,  as  the   Bwrrivmg  tnutees       1S21. 
undler  the  will  of  the  tesUKor,  for  the  absolutfr  purchase  of 


the  fee-simple  and  iiAeritance  of  their  respectife  andi^ided  «. 

moietieflr  of  the  said  niesstiage^  fcc.    free  from  all  incum^       Lkmsh* 
brances,  at  the  several  sums  thereinafter  meartioDed,  and  paid 
as  thereinafter  evpressed,  aod  had  requested  that  the  entirety 
thereof  might  be  conveyed  to  the  uses,  opon  the  tmstSi  and 
for  the  ends,  intents  and  purposes  thereinafter  expressed  and 
declared,  of  and  concerning  the  same ;  and  that  the  said  John 
Hungerford  Fenruddocke  assented  to  and  approved  of  the 
sale,  and  had  consented  to  join  in  the  conveyance  therein^ 
after  contained : — It  was  witnessed,  diat  in  consideration  of 
6000/.  to  tlie  said  mUiam  J'Cauri,  pmi  by  the  said  2%o- 
ffMBS  Smith  in  Atll,  for  the  absokite  purchase  of  the  undivided 
moiety  of  the  said  William  A*C<n»rt,  of  and  in  the  mes« 
suage,  &c.  thereuiafter  described,    and  thereby  released  or 
assured,  or  intended  so  to  be;  and  in  consideration  of  the 
som  of  6000/.  to  the  testator^s  widow  and  Henry  Fenrud- 
docke fVyndham,  in  like   manner  paid  by  the  said  Thorrun 
Smiih,  with  the  consent  and  approbation  of  the  said  John 
Hungerford  Fenruddocke,  and  in  full  for  the  absolute  pur- 
diase  of  the  undivided  moiety,   late  of  the  said  Charles 
Penmddocke,  deceased,  in  the  said  messuage,  8cc.  therein- 
after described  and  thereby  released,    and  the  fee-simple 
thereof ;  and  also,  in  consideration  of  ten  shillings  to  the  said 
John  Hungerford  Fenruddocke,  paid  by  the  said  Thomas 
Smith,  die  said  William  A* Court  and  the  testator's  widow 
and  Henry  Fenruddocke  Wyndham,   according  to  their  re- 
spective estates,  rights,-  shares,  interests  and  powers;  and 
as  to   the  said  testator's  widow  and  Henry  Fenruddocke 
Wyndham,  with  the  privity  and  consent  of  the  said  John 
Hungerford  Fenruddocke,  did  grant,  bargain,  sell,  release, 
ratify  and  confirm,  and  the  said  John  Hungerford  Fenrudr 
docke  did  grant,  bargain,  8tc.  unto  the  said  Thonms  Smith 
(in  his  actual  possession  then  being  by  virtue  of  the  said 
lease),  and  to  his  heirs  and  assigns  for  ever^  the  said  mes- 
singe,  he.  (bebg  the  estate  in  qu^tbo),  with  tlieir  and 
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182 1»        every  of  their  rights,  members  and  appurtenances,  and  all 
Smitk        ^®  estate,  right,  title,  interest,   &c.  of  them  the  said  Wti" 
»•  Uam  A* Court f  the  testator's  widow  and  Henry  Penruddocke 

Wyndham,  and  John  Hungerford  Penruddocke,  or  any  or 
either  of  them,  of,  in,  to,  out  of  and  upon  the  said  messuage, 
&c.  with  their  and  every  of  their  rightq,  members  and  appur- 
tenances, To  hold  the  same  (subject  to  a  chief  rent  of  1  Is.  Sd. 
chargeable  upon  the  messuage,  lands,  &c.),  unto  the  said  TAo- 
mas  Smith,  his  heirs  and  assigns^  to  the  use  of  such  person  or 
persons,  for  such  estates  and  for  such  interests,  by  way  of 
annuity  or  otherwise,  and  in  such  proportions  and  upon  such 
trusts,  and  for  such  ends  and  purposes,  charged  in  such  man- 
ner, and  either  absolutely  or  conditionally,  and  subject  to  such 
powers  of  revocation  and  of  new  appointment,  and  other 
j>owers  and  agreements,  as  the  said  Thomas  Smith,  at  any  time, 
and  from  time  to  time,  by  any  deed  or  instrument  in  writing,  to 
be  duly  sealed  and  delivered  by  him,  should  appoint ;  and  in  de- 
fault of  such  appointment,  and  in  the  mean  time,  and  from  time 
to  time  until  the  same  should  take  effect,  subject  to  such  uses 
and  interests  as  should  have  been  directed  or  limited  by  the  said 
Thomas  Smith ;  then  to  the  use  of  him  and  his  assigns,  for  the 
term  of  his  life,  and  after  the  determination  of  that  estate 
by  any  means,  then  to  the  use  of  the  said  John  Fynriey,  his 
heirs  and  assigns,  during  the  life  of  the  said  Thomas  Smith, 
upon  trust,  to  and  for  the  sole  benefit  of  the  said  Thomas 
Smith  and  his  assigns,  to  the  intent  that  the  then  present  or 
any  future  wife  of  the  said  Thomas  Smith  might  not  be  en- 
titled to  dower ;  and  from  and  after  the  determination  of  the 
estate  thereby  limited,  to  the  use  of  the  said  John  Fynney, 
his  heirs  and  assigns,  for  the  life  of  the  said  Thomas  Smith ; 
then  to  the  use  of  die  said  Thomas  Smith,  his  heirs  and  as- 
,  signs  for  ever,  and  to,  for  and  upon  no  other  use,  trust  or 
purpose  whatsoever. 

The  question  for  the  opinion  of  the  Court  was,  whether 
the  before  recited  indentures  of  lease  and  release  of  the  13tb 
and  14th  Jufy,  1808,  w^re  a  good  execution  of  the  power 
or  trust  for  sale,  given  by  the  will  of  the  said  Charles  Penr 
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ruddocke,  over  the  moiety  thereby  devised  of  the  messuage       182t. 
Aod  Other  hereditaments  in  question  ? 


Smith 
The  case  was  argued  in  the  course  of  the  last  Term,  when       ^bioh* 

Mr.  Serjt.  Hullock,  for  the  plaintiffs,  submitted,  that  the 
indentures  of  lease  and  release  were  a  good  execution  of  the 
power.    The  only  question  turns  on  the  construction  of  the 
will ;  and  as  the  testator  has  charged  his  real  estates  therein- 
before devised   to    his  trustees,    Mrs.   Penruddocke,    Mr. 
JVyndham,  and  Mr.  Sutton,  with  so  much  of  his  debts  and 
legacies  as  his  personal  estate  should  be  insufficient  to  pay, 
and  has  given  large  legacies,  and  afterwards  expressly  em- 
powered his  trustees  to  sell,  &c.  it  is  clear  that  they  were 
authorised  to  sell  all  or  any  part  of  the  estates.     The  power 
was  a  general  power,  and  the  trustees  who  exercised  it  were  the 
persons  intended  by  the  testator  to  do  so ;  and  therefore  the  con- 
currence of  any  of  the  other  devisees  under  the  will  was  not 
necessary.    Xbe  clause  which  gives  the  power  of  sale  to  the 
three  general  trustees,  operates  as  a  revocation  of  the  preceding 
uses,  including  the  term  of  one  hundred  years.     There  is 
no  ambiguity  as  to  the  particular  class  of  trustees  who  were 
to  have  the  power  of  sale,  for  it  was  clearly  vested  in  the 
latter,  in  whom  the  legal  inheritance  was  executed  at  the 
time  of  the  sale ;  for,  instead  of  their  being  mere  devisees  to 
uses,  tliey,  in  point  of  fact,  took  a  use  in  remainder  after 
the  first  use  limited  to  Goddard  and  Grove  for  the  term  of 
one  hundred  years ;  aod  it  is  evident,  that  the  testator  in- 
tended that  the  latter,  as  trustees  of  the  term,  should  possess 
nothing  more  than  a  mere  ministerial  authority,  and  to  act 
in  the  trusts  under    the  direction  of  the  guardians   of  his 
children,  who  were  his  general  trustees ;  and  as  the  amount 
of  the  money  to  be  raised  under  the  term,   depended  not 
only   on   the   fact  of  a   deficiency  of  personal  estate,    but 
lipon    the   number    of  children    who    should  become    en- 
^tled  to  portions,  it  certainly  was   not  intended   that  the 
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1821.        tjreslees  of  such  term  should  eiercise  am;  discretion  as  to  dm 
Smith    '    ^'^  ^^  ^^^  moiety  of  the  estates  in  question^  or  have  angr 
«•  interference  in  the  mode  of  the  application  of  the  purchase 

ittoiiies.  To  remove  any  doubt  as  to  the  three  general  trustees 
being  empowered  by  the  will  to  convey,  independently  of 
the  legal  fee  having  by  that  instrument  been  vested  in  them. 
It  is  only  necessary  to  refer  to  the  words  of  the  conchi^ng 
sentence,  appointmg  them  ftiHy  and  wfcoNy  to  execute  the 
will^  in  trust  as  before  directed ;  and  by  the  eodkSi,  they 
were  empowered  to  make  a  provision  by  way  of  jointufe,  for 
any  vnfe  bis  eldest  son  might  take,  during  the  livea  of  the 
testator's  mother  and  wife.  Although  it  may  be  eoDtended 
that  all  the  trustees^  bodi  of  the  term  and  t!he  inheritance, 
should  have  joined  in  the  sale,  still,  there  is  no  authority  or 
d^ision  tovrarrant  such  a  position,  nor  was  the  surrender 
of  the  outstanding  term  of  one  hundred  years  necessary  to 
complete  the  legal  title  in  the  latter,  as  the  clause  empower- 
ing a  sale  must  with  regard  to  such  term,  operate  as  a  pro- 
viso of  cesser  or  revocation,  although  it  should  be  considered 
as  the  only  limitation  which  wt>uid  require  such  an  opera- 
tion in  a  Court  of  Law* 

Mr.  Seijt.  Peake,  contri. — ^The  testator  has  devised  aH 
hir  estates  to  two  sets  of  trustees  for  certain  specific  pur- 
poses, and  in  the  power  of  sale  has  merefy  empowered  An 
said  trustees  to  sell  or  divide  the  estates,  without  mentioning 
any  particular  set  of  trustees  who  were  to  make  such  sale. 
It  is  therefore  uncertain  to  what  class  that  power  vras  given ; 
and  as  the  conveyance  has  only  been  executed  by  the  general 
trustees,  and  as  it  must  be  inferred  that  both  sets  bad  an 
equal  power  to  do  so,  the  mdentures  of  lease  and  release  were 
not  a  good  execution  of  the  power.  It  is  true,  there  are  no 
authorities  applicable  to  this  point,  and  therefore  the  con- 
struction to  be  given  to  the  whole  of  die  will  can  alone  prevail. 
The  testator  declared,  that  if  his  personal  estate  should  be 
insufficient  to  pay  the  portions  of  his  younger  children,  the 
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tnnlees  o£  the  tem  shouM  laase  the  mme  by  sale  or  morl- 
gflg«  mt  that  terfli ;  the^  kad,  therefore,  a  separate  and  dK»- 
tiDct  power  vested  in  dieiii,  and  the  general  trualeet  were 
merclf  appointed  to  protect  contiogent  remainders^  and  raise 
money  out  of  the  real  estate  to  satisfy  the  testator's  debts 
sid  legacies :  they  had  no  conlooul  over  his  younger  children 
but  in  their  capacity  as  guardians^  and  were  not  anlhoriseci 
U>  raise  portioiis  for  them.  An  execntor  may  have  a  power 
to  convey,  and  so  nay  a  tmstee  of  a  tenn.  In  the  power  of 
wfe^  the  testator  states,  that  ^*  as  the  moiety  of  several  estate* 
kad  deseeiMied  to  him,  and  that  as  it  might  be  mote)  coiife* 
nient  te  sell  any  or  att  of  them,  either  for  the  portions  of  his 
jounger  chtkben,  or  otherwise,  he  thereby  empowered  his 
said  trustees  to  sell  or  divide  the  same,  so  that  the  monies 
arising  from  the  sale  were  kept  and  should  enure  for  the  uses 
and  trusts  directed  by  the  will."  The  two  first  trustees  are 
equally  empowered  to  raise  money  by  sale  or  mortgage  as 
the  three  latter.  There  is  therefore  no  ambiguity  in  the  will, 
and  as  the  testator  intended  that  all  the  trustees  should  be 
vested  with  an  equal  and  general  authority,  they  should  all 
have  been  joined  in  the  sale.  On  these  grounds,  therefore, 
the  conveyance  by  the  general  trustees  alone,  was  a  bad 
execution  of  the  power. 


l8tU 


Smrvn 
Laien^ 


Mr.  Serjt  HuUock,  m  reply ,r— It  is  admitted  that  this  is  a 
question  of  mere  consCfUCtion^  to  be  collected  from  the 
whole  of  the  will,  from  which  no  doubt  can  exist  of  the 
intent  oi  tbe  testator,  as  to  which  set  of  trustees  were 
empowered  to  sdL  AUhough  the  trustees  of  the-  term  were 
directed  to  raise  poctionBr  for  his  yoonger  children  by  sale  or 
mortgage  yet  siicik  direction  applied  only  to  the  interest  they 
had  in  that  term ;  but  by  the  power  of  sale  it  was  stated  by 
the  testator,  that  **  it  might  be  convenient  to  sell  any  or  all  of 
his  estates,  either  for  the  portions  of  his  younger  children  or 
otherwise,  or  to  divide  or  proportion  them  or  any  part  of 
them,"  thereby  Uearl;  metioiiig  that  his  general  trui^tees 
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Snith 
Lviou. 
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should  be  invested  with  authority  to  sell,  divide,  or  pro- 
portion the  estates,  and  that  they  alone  should  have  power  to 
make  a  perfect,  complete  and  valid  sale. 

Ctir.  adv.  wU. 


The  following  certiGcate  was  afterwards  sent  to  the  Vice 
Chancellor : — 

This  case  has  been  argued  before  us  by  counsel : — we 
have  considered  it,  and  are  of  opinion,  that  the  indentures 
of  lease  and  release  of  the  13th  and  14th  July,  1808,  were 
a  good  execution  of  the  power  or  trust  for  sale,  given  by  the 
will  of  Charles  Penruddocke,  over  the  moiety  thereby  devised 
of  the  messuage  and  other  hereditaments  in  question  (a). 

R.  Dallas. 
J.  A.  Park. 

J.  BURROUGH. 

J.  Richardson. 


(a)  See  Townsend  v.  WiUoUy  1  Barn.  &  Aid.  608.      Roper  v.  Haii/aXp 
Sugden  on  Powers,  3rd  edit.  Appendix,  page  641. 


Tnesday, 
Nov.  6. 


Ward,  Demandant;  Palmer,  Tenant;  Earl  of  Co- 
ventry, Vouchee. 


By  a  recovery  AfR*  Serjt.  Lens  moved   that  a  recovery  which  had  been 
1759,  pre-        Suffered  in  the  year  1771,  might  be  amended,  by  inserting 

l^eTi!  ^^"  ^^^'  *®  ^°''^»  "  »"  *«  ^*«s  in  *e  parish  of  Bingley,  in  the 
consistinff  of     county  of  Gloucester,'' "  and  also  all  tlie  tithes  of  com,  &c.  in 

*'  a  mill,  lands, 
and  heredita- 
ments in  the  parish  of  Af."  By  a  deed  of  bargain  and  sale  in  1771,  "aJl  the 
tithes  and  hereditaments,  except  in  M.  were  conveyed,"  which,  it  was  stated, 
were  comprised  in  the  recovery  of  1759,  and  were  according-ly  omitted  in  the 
latter :— Held,  that  such  tithes  did  not  pass  by  the  first  recovery ;  but  as  it  ap- 

Csared  thai  the  tithes  of  all  the  vouchee's  estates  were  intended  to  pass  by  the 
tter,  except  those  which  were  supposed  to  have  been  included  in  the  first  j 
thc'Coort  permitted  the  latter  to  be  amended  by  inserting  (kc  <*  tithes  in  If.'' 


IK  THB  S£COND  TBAR  OF  GEO*  IV.  225 

Mickleton,in  that  county."  He  founded  his  motion  on  an  affi-         1821. 
davit  which  stated,  that  in  1759,  the  late  Earl  of  Caventty       w^rd 
being  seised  in  tail,  by  a  deed  of  bargain  and  sale  for  the     Demandant 
purpose  of  suffering  a  recovery,  conveyed  all  the  messuages 
in  the  manor  of  Mickkton,  and  all  the  farms,  &c.  thereto  be-^ 
longing ;  that  a  recovery  was  accordingly  suffered  in  thatyear, 
in  which  the  word  "  tithes''  was  not  mentioned,  as  the  pre- 
mises were  described  as  consisting  of  a  mill,  lands,  and  he- 
reditaments in  Mickleton ;  that  they  were   then   leased  to  a 
person  of  the  name  of  Milk,  and  that  the  tithes  were  not  de« 
mised  in  the  lease.    Ry  the  deed  of  bargain  and  sale  in  1771^ 
all  the   tithes  and  hereditaments  within  any  other  town  or 
parish  in  Gloucestershire^  except  Mickleton^  were  conveyed, 
which  it  was  stated  were  comprised  in  the  recovery  of  1759; 
and  in  the  latter  instrument,  the  tithes  in  Bingley  only  were 
inserted,  and  those  of  Mickleton  omitted.     There  were  also 
affidavits  of  the  continuance  of  possession  since  1771;  and 
it  was  stated,  that  the  late  Earl  of  Coventry  died   in  1809^ 
and  devised  all  his  estates  to  the  present  Earl  in  tail.     Under 
these  circumstances,  the    learned   Serjeant   contended,  that 
the  tithes  arising  in  Mickleton  might  have  passed  in  the  first 
recovery,  the  word  '^  hereditaments"  being  sufficient  for  that 
purpose;    if  not,  tliat  it  was  the  intent  of  the  late   Earl, 
€bat  all  the  tithes  should  pass  in  the  second,  except  those 
auising  in  that  parish,  which  he  supposed  had  been  included 
Jn  the  former. 

The  Court  were  of  opinion,  that  they  did  not  pass  by  the 
^rst  recovery ;  but  as  it  appeared  that  the  tithes  of  all  the 
•estates  were  intended  to  pass  by  the  second,  except  those 
^^ivhich  were  supposed  to  have  been  included  in  the  first,  they 
(lermitted  the  amendment. 
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Wednesday,  WlLLTAMS  V.  SaWY£R.  Esq. 

Nov.  7.  ^ 

An  agreennrnt  This  wat  an  action  Of  trespass  brongfat  against  the  defen- 
between  land-  jgnt  as  kite  sheriff  of  Berks/lire,  for  taking  farmibg  stock 

lord  and  te-  .  ^  ^ 


nant,  for  the  und  household  fumitttfetilider  an  ezecoiion  against  a  person 
np  the  prin-   "hj  the  name  of  Pahner.    Plea,  Mot  Giriltj. 

fetTthf  *  ^^^^  ^^^^^  *^  ^^^^^  ^^^^  ^^  Chief  Justice  Ahbtm, 
former,  who     <at  the  la«t  assizes  at  u^&tiisdbii,  it  anpeared  lliat  Palmer  hekt  die 

"waa  to  par-  .  e>        ^        rr 

chase  tlie  lands  on  which  the  distress  was  taken^  as  tenant  to  the  plaintiiF, 
on  at  a^va-  ^^^r  ^  memorandum  of  an  agreement  on  unstamped  paper, 
SeHewmtwaa  *^  mJnly  1817,  but  it  did  not  appear  whether  he  was 
to  iMrid  over  tenant  for  years  or  at  wifl ;  and  the  only  question  was,  whether 
without  paj-    ^  stock  and  goods  belonged  t»  Palmer  or  the  phtntifff,  to 

5*?:  *!^'-v*°^  whom  the  former  was  in  arrear  for  rent.  A  written  agreement 
deliver  up  ^ 

theiauieata  dated  the  27th  October,  1819,  was  given  in  evidence  for 
t^.ire»  the  latter,  by  whick  it  .ppe.m]  that  Palmer  agn»d  to  de^ 

stamp^ndYr  ^'^^'  "P  ^^®  imtnediate  possession  of  the  principal  part  of 
the  55  Geo.  3.   ^'  furm   to  the   ptaintiff,   who.   in  consideration  thereof, 

€.  184,  Sched.  ,  .  ,     «.  .  .  . 

Part  1,  as  agreed  to  purchase  the  stock,  Kc.  upon  it,  except  one  nek 
ment  Operates  ^^  ^^Jf  ^t  a  valuation,  and  to  make  a  compensation  for  the 
*f  thcT'^tennT  ^"ows,  which  the  plaintiff,  or  his  incoming  tenant,  was  to 
Held,  there-  enter  upon  immediately ;  all  taxes,  rates,  &c.  in  respect  of 
agreement  the  farm,  to  be  paid  by  Palmer  up  to  the  10th  October 
suf^Tent!^  '"'    preceding  the  agreement ;    and  he  was  to  be  permitted  to 

hold  over  half  of  the  house,  stable,  and  bams,  and  have 
the  joint  use  of  the  yard  and  cow-pens  with  the  plaintiff  or 
his  incoming  tenant,  up  to  the  tjth  January  ensuing,  with* 
but  paying  any  rent  or  taxes  for  the  same.  The  penalty  had  heen 
paid  for  stamping  this  instrument,  which  was  stamped  with 
an  agreement  stamp  of  twenty  shillings,  and  signed  by  die 
plaintiff  and  Palmer ; — when  it  was  objected  for  the  defen- 
dant, that  although  such  stamp  would  be  sufficient  if  it 
were  a  mere  agreement,  still,  that  as  in  point  of  fact  it 
amounted  to  a  surrender  of  the  term,  it  required  a  stamp  of 
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1/.  \5t.  by  the  sUtute  55  Geo.  3.  c.  184,   Sched.  Ptrt  L  lit        1821. 
^'  Surreader^^s)*      His  Lonkhip  wa«  of  opiuioQ^  that  the     ^^^^k. 
objectioa  was  well    founded*  and    coaseqnently  directed  a  v. 

nonsuit;  but  be  reserved  the  question  for  the  coasideraUoa 
of  the  Court, 

Mr.  Seijt.  BoiOHquet  now  applied  for  a  rule  iimi,  that  ibia 
nonsuit  might  be  set  aside  and  a  new  trial  granted,  and  ob- 
8er¥e4»tbat  if  the  agreement  had  related  only  to  the  giving  up 
or  sale  of  furniture  or  goods,  it  would  have  required  no  stamp^ 
as  it  would  have  fallen  within  the  ezemptioni  tit.  '^  Agree- 
ment" (&)  in  the  statute ;  but  as  part  of  it  related  to  the  quitting 
possession  of  the  farm,  it  had  been  properly  stamped  with 
an  agreement  stamp,  as  it  did  not  amount  to  an  absolute 
surrender,  but  merely  to  an  agreement  to  give  up  part  of 
the  farm,  and  for  the  plaintiff  to  take  the  stock  at  a  valuation, 
and  that  Palmer  was  to  continue  in  possession  of  part  of 
the  premises,  &c.  for  three  months  after  the  date  of  the 
agreement,  at  the  end  of  which  period,  he  was  to  give  up 
the  other  part  of  the  farm.  It  is  true  no  precise  form  is 
necessary  to  sh^w  a  surrender  in  terms ;  but  in  order  to  con- 
stitute such  surrender,  the  whole  possession  must  be  given 
up  at  the  time,  and  here,  as  Palmer  wsb  allowed  to  re« 
main  in  possession  of  part  of  the  farm,  it  was  a  mere 
,  agreement,  and  not  a  formal  surrender,  but, 

Per  Curiam. — ^The  plaintiff,  by  the  terms  of  this  instru- 
ment, was  tov  be  entitled  to  immediate  possession,  subject 
to  the  exception^f  Palmer*s  continuing  in  the  enjoyment  of 
part  of  the  house  and  premises  for  a  limited  period.     It  is 

(a)  Puge  i60S,  **  Snrrender  (not  otherwise  charged  in  that  schedolc, 
nor  expressly  exempted  from  all  stamp  duty)  of  any  term  or  terms  of 
years,  or  of  any  freehold  or  ancertain  interest  in  any  landa,  here- 
ditaments, or  heritable  snbjects,  not  being  of  copyhold  or  cnstoiBary 
tenore."— 11.  i5s. 

(h)  Page  1554.  *' Memorandum,  letter,  or  agreement,  made  for  or 
relating  to  the  sale  of  any  goods,  wares,  or  merchandizie.'' 


Sawyer. 
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1821.  quite  clear,  that  a  party  may  surrender  his  interest  of  one 
^"^^""^  part  of  lands  immediately,  and  the  other  part  on  a  sob- 
V.  sequent  day.     An  absolute  surrender,  and  an  agreement  to 

surrender,  must  bear  the  same  construction,  and  more  par- 
ticularly so  in  this  case,  as  the  agreement  was  tantamount 
to  a  surrender,  for  nearly  the  whole  of  the  lands  were  abso- 
lutely given  up  at  the  time  the  instrument  was  executed. 

Rule  refused.  ' 


S"***J»  HoLL  and  Others  v.  Pinsent. 

Mov.  9* 

By  a  charter-  Xhis  was  an  action  of  assumpsit  for  money  bad  and  re-* 
YtraineD^^br  reived.     The  defendant  pleaded  the  general  issue,  and  gave  a 

transporting  notice  of  set-oiF  for  work    and  labour,    as  the  broker .  or 
emigrants  from  i-       • 

this  conntr^  to  agent  of  the  plaintiffs,  and  for  commission  due  to  him  in 
the  Cape  qf  *  *l         r 

Good  Hope,  the  respect  tbereof . 

M^^Skl/         At  the   trial   of  the  cause  before  Mr.  Justice  Park;  ^t 

on  behalf  of      Guildhall,  at  the  Sittings   after  the  last  Term,  it  appeared 

the  owners,  i  •     •/*.  /.        ,  .  n    •    <      o 

let  a  vessel  to    that  the  plamtms  were  owners  of  a  ship  called  the  Stentoff 

sioners  of  the    ^"^  ^^^^  ^^  defendant,  as  their  broker,  had  chartered  her 
Navy,  for  the  to  Government   for  the  purpose   of  transporting  emigrants 

calendar  from  this  country  to  the  Cape  of  Good  Hope ;  and  the  only 

montlis  cer-  iii  -ii.  ••>  f 

tahi,  and  question  was,  whether  he  was  entitled  to  a  commission  of 

^^til^theiT*      two,  or  five  per  cent,  for  causing  such  charter-party  to  be 

should  give        effected  ?    The  defendant  having  received  the  amount  of  the 
him  notice  that 
she  was  dis- 
charged, such  notice  to  be  given  after  her  return  to  Deptfordm  Potiamouth ;  and  the 
Commissioners  covenanted  to  pay  freight  at  tlie  rate  of  149.  per  ton  per  calendar 
month  for  so  long  time  as  the  vessel  should  be  continued  in  his  Majesty's  ser- 
vice ;  and  that  after  she  had  been  in  such  service  six  mouths,  the  defendant  should 
have  a  bill  of  imprest  for  two  monUis  freight  more ;  and  after  ten  months  a 
like  bill  for  two  months;  and  a  like  bill  whenever  eight  months  should  be  due ; 
and  the  following  memorandum  was  written  in  the  margin  : — "  Notwithstanding 
it  is  herein  agreed  that  the  ship  sliall  be  discharged  at  Deptford  or  Porismoutk,    ' 
it  is  hereby  covenanted,  that  she  shall  be  discliarged  at  the  Cape  qf  Good  Hope^ 
when  the  service  will  admit  of  it  :*' — Held,  that  under  the  terms  of  the  charter- 
party,  the  voyage  was  general,  and  that  the  siiip  was  chartered  for  an  indefinite 
period,  and  that  the  defendant  was  only  entitled  to  claim  commission  as  for  a 
voyage  of  that  description,  and  not  for  a  specific  voyage  outwards. 
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freight  from  Goverament,  refused  to  pay  it  to  the  plaiutiSs      .  1B21. 
without  deducting  his  commission  of  five  per  cent. ;    they        Holl 
tlien  allowed  him  to  retain  it.  but  under  a  protest  that  he     _    «• 
was  not  entitled   to  make  such  a  charge,  and  then  brought 
this  action  to  recover  the  difiference.     For  the  plaintiffs  it 
was  proved,  tliat  the   regular  rates  of  commission  were  two 
jper  cent,  on  a  regular  transport  charter-party  for  an  indefi- 
nite time  and  to  be  discharged  in  England,  and  five  per 
cent,    for    outward    freight    generally,  and  upon  transport 
charter-parties    for    a    specific     voyage    outwards.       The 
diarter-party  in  question  was   in    the  following  terms,   viz* 
that  the  defendant,  on  behalf  of  the  owners,   had  let   the 
vessel  to  the  Commissioners  of  the  Navy  for  the  space  of 

calendar  months  certain,  and  thenceforward  until 

they  should  give  him  notice  that  she  was  discharged  from 
such  service,  such  notice  to  be  given  after  her  return  to 
Deptjbrd  or  Portsmouth: — and  the  Commissioners  cove- 
nanted to  pay  the  defendant  freight  at  the  rate  of  14«.  per 
ton  per  calendar  month,  for  so  long  time  as  the  vessel 
diould  be  continued  in  his  Majesty's  employ ;  and  that  after 
she  should  have  been  in  the  service  six  months,  the  defen- 
dant should  have  a  bill  of  imprest  made  out  and  registered 
for  two  months  freight  more ;  and  after  ten  months,  a  like 
Inii  for  two  months  freight  more;  and  in  like  manner  a 
further  bill  for  two  months  freight,  whenever  eight  months 
should  be  due,  leaving  always  at  least  six  months  pay  in 
arrear  for  the  security  of  Government,  during  the  ship's  con- 
tinuance in  the  service.  The  following  memorandum  was 
written  in  the  margin : — '^  Notwithstanding  it  is  herein  agreed, 
diat  the  ship  shall  be  discharged  at  Deptford  or  Portsmouth, 
it  is  hereby  covenanted  and  agreed,  that  she  shall  be  efts- 
charged  at  the  Cape  of  Good  Hope  when  the  service  will 
admit  of  it,  with  an  allowance  of  one  month's  pay  for  being 
discharged  abroad."  For  the  plaintiffs,  it  was  contended, 
that  this  was  in  the  nature  of  a  charter-party  for  an  indefinite 
time^  and  for  the  defendant,  it  was  submitted,  that  it  was  a 

VOL.  VI.  fi 
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1821.       specific  charter-party  from  this  country  to  the  Cape  of  Good 

Moll        Hope,      The  learned  Judge  was   of  opinion,  that  it  was  a 

^'  charter-party  for  an  indefinite  period,  or  general  hiring ;  and 

M  A N SENT. 

the  Jury  accordingly  found  a  verdict  for  the  plaintiffs. 

Mr.  Serjt.  Lens,  on  the  first  day  of  this  Term,  applied 
for  a  rule  nisi^  that  this  verdict  might  be  set  aside  and  m 
new  trial  granted,  on  the  ground  of  a  misdirection  by  the 
learned  Judge  as  to  the  legal  construction  of  the  charter- 
party  ;  and  insisted  that  the  outward  charter  was  a  special^ 
and  the  latter  a  positive  contract,  and  that  the  memorandum- 
in  the  margin  made  it  in  substance  a  charter  for  a  specific 
iind  definite  voyage  to  end  at  the  Cape.  Besides,  the  re- 
gular charter-party  in  cases  of  this  nature  is  usually  filled  up 
for    sis  calendar  months  certain,  whilst  here,  a  blank  was 

left ;  for  it   stands   " calendar  months  certain," 

omitting  the  word  *'  six ;"  so  that  in  point  of  fact  there  was 
110  engagement  for  any  certain  time  whatever.  It  is  there- 
fore neither  more  nor  less  than  an  engagement  for  a  specific 
voyage  to  the  Cape. 

Mr.  Justice  Park  on  this  day  observed,  that  imder  the 
terms  of  the  charter-party,  he  had  considered  at  the  trial, 
that  the  vessel  was  chartered  for  an  indefinite  period,  and 
that  the  Commissioners  of  the  Navy  might  have  kept  her  as 
long  as  they  might  deem  her  necessary  for  the  service,  and 
that  he  directed  the  Jury  accordingly ; — that  on  a  re-pe- 
rusal of  that  instrument,  he  continued  of  the  same  opinion. 
Throughout  the  whole  of  the  charter-party,  no  mention  what- 
ever is  made  as  to  the  continuance  of  the  voyage.  The 
master  was  to  be  under  the  controul  of  the  Commissioners 
during  the  continuance  of  the  ship  in  his  Majesty's  service, 
and  the  freight  was  to  be  paid  at  definite  periods  according 
to  the  number  of  months  she  should  remain  in  such  service. 
Neither  does  the  memorandum  appear  to  controul  the  charter- 
party,  so  as  to  render  it  a  specific  and  definite  voyage  to 
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the  Cape,  for  she  might  proceed  to  India^  and  discharge  at 
the  Cape  on  her  returoi  or  when  the  nature  of  the  service 
would  admit  of  it 

The  rest  of  the  Court  being  of  opinion  that  the  voyage 
viras  general  and  inde6nite  under  the  terms  of  the  charter- 
party. 

Rule  refused. 


1821. 

HOLL 

V. 

PIH8KMT. 


Doe,  on  the  Demise  of  Rudd  and  Barber  v. 

GotDiNo. 

This  was  an  action  of  ejectment.  The  declaration  con- 
tained two  several  demises ;  the  one  from  Barber,  and  the 
other  from  Rudd. 

At  the  trial  of  the  cause  before  Mr.  Justice  Richardson, 
'  at  the  last  Assises  at  Norwich,  it  appeared,  that  Rudd 
was  the  owner  of  the  premises,  and  that  the  defendant  held 
under  a  lease  from  him,  which  would  ex^pire  tft  Michaelmai, 
1824 ;  that  there  were  two  conditions  of  re-entry  contained 
in  it ;  first,  a  right  of  re-entry  if  the  yearly  rent  of  300/. 
was  in  arrear  and  unpaid  thirty  days  after  it  became  payable ; 
and  secondly,  a  similar  power,  in  case  the  yearly  rent  was 
in  arrear,  which  was  stated  to  be  payable  half-yearly,  viz. 
at  hady^day  and  Michaelmas.  It  was  proved  that  the  de- 
fendant had  paid  rent  to  Lady-day,  1820,  under  a  distress, 
and  that  half^a-year's  rent  became  due  at  Michaelmas  fol- 
lowing, and  that  the  demises  were  laid  on  the  1st  of  Ja- 
nuary, 1821.     The  Jury  found  a  verdict  for  the  plaintiff. 

Mr.  Serjt.  Blosset  now  applied  for  a  rule  nisi,  that  such 
verdict  might  be  set  aside  and  a  nonsuit  entered ;  and  sub- 
mitted, that  the  plaintiff  had  no  right  to  re-enter  until  thirty 
days  after  one  whole  jea\*d  rent  had  become  payable,  and 


Fridayi 

MOY.  9* 


Where  a  leastf 
contolned  tivo 
claates  for  re- 
entry, the  ope, 
in  case  the 
yearly  real  of 
3001.  waa  in 
arrear  tiiirty 
days  after  it 
l>eeajn«  piay* 
able;  and  die 
other,  in  case 
tiie   yearly 
rent  were   is 
arrear,  wbHrh 
was  stated  tm 
be  payable  . 
half-yearly  at 
Lady-day  and 
Michaelmaa :— • 
Held,  that  the 
landlord    bad 
a  right  to  re- 
enter on  non« 
payment  of 
each  half- 
year's  rent«  a» 
the  former 
clause  con- 
tained the 
description  of 
the  amount  \o 
be  annually 
paid,  and  the 
latter  the 
times  of  pay« 
meiit. 


339 
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Doe,  d. 

RUDO 

•«. 

OOLDING. 
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more  particularly  so,  as  a  clause  of  forfeiture  must  be  con- 
strued most  strictly. 

But  the  Court  were  of  opioion,  that  he  had   a  right  to 

re-enter  on  non-payment  of  each  half-year's  rent,  and  that 

the  former  clause  contained  the  description  of  the  amount 

of  the  rent  to  be  annually  paid,  and  the  latter  the  times  of 

payment. 

Rule  refused. 


Saturday, 
Not.  10. 


Tbe  certificate 
of  a  notary  of 
the  acknew* 
ledgment  of  a 
fine  taken 
abroad,  most 
be  written  on 
parchment; 
and  a  literal 
translation  of 
it  engKMsed 
on  fMirchment, 
and  referrinf^ 
to  the  origin^, 
will  not  supply 
the  defect. 


Randall,  Plaintiff;  Lowbing  and  Others,  De- 
forciants. 

Mr.  Serjt.  Pell  moved  that  this  fine  might  now  pass,  the 
acknowledgment  of  which  had  been  taken  at  Florence ;  but 
the  certificate  of  the  notary  there  had  been  written  on  paper. 
He  produced  an  affidavit  to  shew  that  the  certificate  had 
been  literally  translated  and  written  on  parchment;  and  that 
the  original  certificate  was  in  the  same  terms  as  thoae 
afterwards  transcribed  on  parchment.  He  also  observed, 
that  it  was  the  constant  practice  at  Florence,  for  instruments 
of  a  like  nature  to  be  written  on  paper. 

But  the  Court  held,  that  it  was  necessary  for  the  certifi* 
cate  as  well  as  the  affidavit  of  taking  the  acknowledgment 
to  be  written  on  parchment,  and  that  the  translation  and  tran- 
scription did  not  supply  the  defect;  and  they  referred  to  the 
case  of  Palmer,  Plaintiff;  Morgan f  Deforciant  (a) ;  wliere 
it  was  decided,  that  the  affidavit  of  taking  an  acknowledg- 
ment abroad,  must  be  engrossed  on  parchment ;  and  that 
even  if  it  had  been  written  on  paper  and  pasted  on  parch- 
ment, it  wculd  not  have  been  sufficient. 


(a)  Ante,  vol,  iv.  page  162. 
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The  karoed  Serjeant  therefore  took  nothmg  by  his  mo- 
tion (a), 

(a)  By  role,  H,  T,  17  Geo.  J,  it  was  ordered,  that  "  An  affidavit  of 
the  due  aekobwledgmeot  of  a  fine,  must  be  made  in  writing  on  parch- 
meoty  and  annexed  to  such  6ne  ;"  and  by  rule,  H.  T.  14  Geo.  S,  it  was 
ordered,  that  "  If  a  recovery  be  suffered  beyond  sea,  an  affidavit  in 
writing  on  parchment  mast  be  made  and  annexed  to  a  copy  of  tlie  pracipe 
and  warrant  of  attorney  by  one  of  the  Commissioners  who  had  taken  the 
acknowledgment  of  such  warrant,  and  should  be  sworn  either  before 
tom^  person  dnly  authorised  to  take  affidavits  in  this  Court,  or  before 
some  magistrate  of  the  place  where  such  adinowledgment  should  be 
taken,  having  authority  to  administer  an  oath,  and  in  the  presence  of 
a  public  notary,  whicki  notary  should  also  certify  in  writing  under  his 
hand  and  seal,  as  well  the  due  administering  of  the  said  oath,  as  also  the 
name,  signature,  and  office  of  the  magistrate  administering  the  same." 


2B3 


1*821. 


Randall 

LOWRING. 


Russell  V.  l!>uN8KEr. 


Mooday, 
Nov.  IS. 


This  was  an  actiod  of  assimpsU  for  money  bad  and  re-  ByameflMraa* 

-cuTuj-l  ^""^  of  ad- 

®"^®°*  justment  in- 

At  the  trial  of  the  cause  before  Mr.  Jitttice  Park,  at  i^^  •»  ^* 

,  '         back  of  a 

Guildhall,  at  the  Sittings  after  the  last  Tefrm^  it  appeared  policy,  it  wai 

that  the  plaintiff  was  an  underwriter^  and  as  such  had  under-  particuhir 

written  a  policy  for  Simpson  and   Co. ;    on  the  back  of  Jf *^Jf® JJ?** 

which  was  indorsed  the  following  memorandum  of  adjust-  cent,  bad  been 

settled  be- 

ment  :—'^  Settled  a  particular   average  loss  by  plunder  of  tween  the 
541.  10s.  lid.  per  cent:'    The  person  who  signed  this  me-  SL'demritS) 
morandum  was   called,  who  proved  that  it  had  been  pre-  *"^,^*^5f"  . 

1  1         1  •     •«•        >  J  r     J  dant:— Held, 

Tioiisly  agreed  by  parol  between  the  plamtin  ana  defendant,  that  parol 

that  if  the  other  underwriters  on  the  policy  should  eventually  admUsTble'to 

pay  a  less  sum  than  54/.  per  cent,  the  surplus,  whatever  it  ||'«^»  ^^^  ^ 

might  be,  shoidd  be  returned.     It  was   objected,  that  this  arrangement, 

it  was  affreed 

evidence  was  not  admissible,  as  it  was  offered  for  the  pur-  that  if  the 

pose  of  contradicting  the  adjustment  which  had  been  written  ^^J^^^rJ'J^®^'^ 

on  the   policy;   but  the   learned  Judge  over-ruled  the   ob- less  sum,  the 

;  j-ru     8"»'pl">  sliould 

jection,   and   the  Jury  accordingly  found    a  verdict    for  Ine  be  re-paid. 

plaintiff. 
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1821*  Mr.  Serjt.  Vaughan  now  applied  for  a  rule  nuif  that  this 

Russell      verdict  might  be  set  aside  and  a  new  trial  granted  ;  and  sub« 

^    ^'  mitted,  that  although    there    might  have  been  a   previous 

agreement  between  the  parties,  still,  that  it  constituted  but 

one  transaction,  and  that  the  terms  of  the  adjustment  on 

the  policy  could  not  be  contradicted  by  parol  testimony. 

But  the  Court  were  clearly  of  opinion^  that  the  evidence 
was  admbsible ;  and   more  particularly  so,  as  the  agreement 
.  was  entered  into  before  the  terms  of  the  adjustment  were 
indorsed  on  the  policy ;  and 

Lord  Chief  Justice  Dallas  observed^  that  the  cases 
which  bore  the  nearest  resemblance  to  the  present,  were 
those  of  Hoare  v.  Graham  (a),  and  Hogg  v.  Snaith  (6),  in 
the  former  of  which  it  was  decided,  that  in  an  action  on  a 
promissory  note,  a  defendant  cannot  give  evidence  of  a 
verbal  agreement  between  him  and  the  plaintiff  at  the  time 
of  making  the  note,  that  it  should  be  renewed,  and  that 
payment  should  not  be  demanded  on  its  becoming  due; 
and  in  the  latter,  evidence  of  an  usage  at  the  Navy  Office 
was  held  inadmissible  to  enlarge  the  operation  of  a  power  of 
attorney  to  pay  bills  indorsed  by  the  attorney  in  his  own  name, 
and  negotiated  by  him  under  such  a  power.  In  the  one  case, 
the  parol  condition  was  inconsistent  with  the  note;  and  in 
the  other,  the  usage  was  adduced  to  enlarge  the  terms  of 
the  power,  and  alter  its  operation.  Here,  however,  the  evi-^ 
dence  was  admissible  %o  shew  the  terms  oq  which  the  ad* 
justment  was  made. 

Rule  refused. 

(a)  3  Camp.  57.  (6)  1  Taunt.  347. 
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1821. 


Severn  and  Others  v.  Olive  and  Others.  Monday, 

Same  v.  Slade  and  Others.  ^^'  ^^' 

Mr.  Serjt.  HuUock  on  a  former  day  in  this  Term,  obtained  Where  the 
a  rule  wmi,  that  the  Prothonotary  might  review  his  taxation  on  ihe^uxition 

of  the  costs  which  he  had  allowed  to  the  plaintiffs  in  those  ?^  ^^^»  ■*- 

^  lowed  for  ▼•- 

causes,  under  the  folio wino^  circumstances : — In  the  case  of  rions  snms  ex- 

A    A    * 

Severn  v.  Olive,  the  action  was  brought  by  the  plaintiffs  who  perimenu  and 

were  sugar  refiners,  against  the  defendants  as  the  directors  f  co«yP«n»«- 
o  .   '     o  ^  tion  for  loss 

of  the  Imperial  Insurance  Company,  upon  a  policy  of  as-  of  time  to 

^^1  r      ,  .      ,,       t       1  .       tcientific    and 

auraoce  to  recover  500/.  part  of  a  loss  sustained  by  the  plain-  professional 

tiffs,  in  consequence  of  a  fire  which  happened  upon  their  ^'If^^g^^^ 

premises  in  November,  1819;  the  defendants  in  that  action  them,  with  a 

pleaded  several  pleas,  upon  all  of  which,  with  the  exception  tain  the  in- 

of  two,  issues  were  joined,  and  to  those  two,  the  plaintiffs  advanUg"  in^ 

demurred:  the  demurrer  was  set  down  for  argument,  and  "r'j^^i'''^^** 

on  its  coming  on  to  be  heard,  the  Court  suggested,  that  one  gar  by  means 

of  the  pleas  should  be  amended,    which   was  accordingly  and  who  were 

done  and  issue  taken  thereon;    as  to  the  other,  the  Court  Seaws'at'the 

was  never  called  upon  for  judgment.    Notice  of  trial  was  *"«'  *  tlie 

^  .    .  Court  directed 

afterwards  given   for  the  Sittings  after  Trinity  Term,  1820,  him  to  review 

but    the '  cause  was    made   a   remanet  until    the    Sittings  ^n  the  ground 

afiter  the  following  Michaelmas  Term.     In  the  issues  joined,  *^*^  "®  *"^*^ 

there  was  involved  amongst  others,   a  question,  whether  or  compensation 

tioCthe  risk  of  the  Company  was  increased  by  the  introduc-  made.— Where 

tion  of  a  new  process  of  boiling  sugar  by  means  of  heated  hroiight*"foHr 

oil. — The  case  of  Severn  v,  Slade,  which  was  an   action  by  a*"**®"*  against 

two  insurance 
the  plaintiffs  against  the  directors  of  the  Imperial  on  another  companies,  for 

f.  J  .  •  1  •  I      I  .a  loKs   by  fire, 

policy,  and    two  other   causes,  in  \%hich  the  same  parties  and  a  verdict 
were  plaintiffs,  and  the  directors  of  the  Phanix  Insurance  JJ^^*  fojlj^er  ^^^ 

Company,  defendants,  and  arising  out  of  the  same  accident  against  each 

company,  on 
two  of  the 
ranses  only  : — Held,  that  costs  were  to  be  apportioned  equally*  althongli  three 
causes  only  were  set  down  for  trial  at  the  same  Sittings,  tliere  b«ing  a  demurrer 
pending  in  the  other. 
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1821.        by  fire,  were  appointed  for  trial  at  the  same  time,  but  the 
g^"^^         two  latter  being  first  upon  the  list,  one  of  them  came  on  to 
V,  be  tried  on  the  Idth  December  last,  and  occupied  the  whole  of 

that  and  five  succeeding  days,  when  a  verdict  was  found  for 
the  plaintiffs ;  in  consequence  of  which,  the  Imperial  Iniwr^ 
ance  Company  paid  the  damages  sought  to  be  recovered  ki 
the  action  of  Severn  v.  Olive,  and  a  Judge's  order  was  after- 
wards obtained  to  stay  the  proceedings  in  that  cause,  upon 
payment  of  the  plaintiffs  costs,  to  be  taxed  by  one  of  the 
Prothonotaries.  The  taxation  was  accordiogly  made,  and 
concluded  on  the  7th  July  last,  under  which  the  Prothono- 
tary  allowed  a  considerable  sum  on  account  of  the  expences 
of  various  experiments  which  had  been  made  and  conducted 
at  the  instance  of  the  plaintiffs,  by  several  chemical  and  philo- 
sophical persons,  with  a  view  of  enabling  witnesses  to 
give  evidence  upon  the  trial  of  that  and  the  other  causey 
upon  the  properties  of  heated  oil.  He  also  allowed  to  the 
plaintiffs  a  large  sum  for  expences  incurred  by  them,  in  the 
conveyance  of  one  Doctor  Thompson,  a  lecturer  at  the 
University  of  Glasgow,  from  thence,  on  three  different  oc- 
casions,  to  attend  the  trial  of  Severn  v.  Olive,  as  well  as  for 
his  loss  of  tifiie  and  expences  in  London ;  and  also  for  the  time 
employed  by  him  in  making  such  experiments,  and  who  was 
'examined  on  the  trial  of  the  cause  against  the  Phanix  Comr 
pany,  but  did  not  give  evidence  of  any  facts  connected  with 
the  fire,  his  testimony  being  confined  to  chemical  results,  and 
conclusions  and  opinions  formed  by  him  as  arising  therefrom. 
The  Prothonotary  also  allowed  to  the  plaintiffs  in  Severn  v. 
Olive,  one-half  of  the  expences  of  the  witnesses  who  gave 
evidence  at  the  trial  of  the  cause  (wherein  the  directors  of 
the  Phanix  were  defendants),  and  who  were  also  subpanaed 
to  attend  as  witnesses  in  tlie^  former  cause,  as  well  as 
one-half  of  the  expences  attending  the  conducting  the  ex- 
periments, and  of  bringing  Doctor  Thompson  from  Glasgow. 
In  the  case  of  Severn  v.  Slade,  a  similar  action  was  brought 
against  other  directors  of  the  Imperial  Insurance  Company, 
to  recover  7000/.,  as  part  of  the  loss  hisured  against  by  the 
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pbuntiffa  on  another  policy,  in  wbicb   several  issues  were        1821. 
joined;  and  upon   the  trial  thereof,  on  the  llth,  l^tb,  and 


SsTBRir 


OUYB. 


ISibjiprit,  1820,  one  of  the  questions  raised  by  the  pleadp-  v. 

ings,  mras  the  same  as  in  the  action  of  Severn  v.  Olive, 
tix.  whether  the  risk  of  the  Company  was  increased  by 
the  introduction  of  a  new  process  of  boiling  sugar  with 
.heated  oil ;  which  the  Jury  found  in  the  negative^  and  r^ 
tamed  a  verdict  for  the  plaintiffs.  In  Easter  Term,  1820, 
.the  Court  was  moved  on  the  part  of  the  defendants,  for 
a  new  trial,  upon  the  ground  that  the  verdict  was  against 
the  weight  of  evidence,  and  a  rule  7ii$i  was  granted,  which 
was  enlarged  until  the  succeeding  Hilary  Term,  when  the 
jcause  in  which  the  directors  of  the  Phanix  were  defendants, 
involving  amongst  ofliers,  the  same  question  as  that  which 
was  raised  on  the  trial  of  the  cause  of  Severn  v.  Sladef 
liaving  been  in  tlie  mean  time  tried,  and  a  verdict  found  for 
tbe  plaintiffs,  the  rule  for  the  new  trial  in  the  latter  was  aban* 
(loned  by  the  defendants.  Pending  such  rule,  an  afrange- 
Vient  was  entered  into,  under  which  the  plaiotifia  received 
the  amount  of  the  damages  sought  to  be  recovered  in  that 
action,  upon  their  engaging  to  return  the  same  with  interest, 
^  case  the  defendants  shotild  set  aside  the  verdict,  and  ulti- 
mately succeed  in  their  defence.  A  Judge's  order  was  after- 
wards obtained  by  consent  to  stay  the  proceedings  in  that 
action,  upon  payment  of  costs  to  be  taxed  by  the  Protho- 
notary,  in  which  he  apportioned  the  costs,  one-half  to  be 
paid  by  the  Imperial,  and  the  other  half  by  the  Phanix. 

The  learned  Serjeant  objected,  first,  as  to  the  allowance 
of  any  part  of  the  expences  in  bringing  Doctor  Thompson 
i^om  Glasgow,  as  he  did  not  prove  any  fact  connected  with 
the  fire  witliin  his  own  knowledge,  but  merely  detailed  the 
result  of  various  experiments  made  by  him  on  the  employ- 
ipent  of  oil  in  the  boiling  of  si^r,  and  gave  an  opinion 
on  the  comparative  danger  of  the  old  and  new  processes ; 
secondly,  as  to  the  allowance  of  any  part  of  tbe  expences 
incurred  by  the  plaintiffs  ip  conducting  those  experiments ; 
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1821.        or  for  the  time  of  the  scientific  and  professional  persons  who 
^^"^^        had  been  emplo3red  in  making  them  ;  and,  thirdly,  as  to  the 

SEVER N  ^ 

r.  mode  in  vvhich  the  costs  bad  been  apportioned ;  and   that 

*  ,  as  there  w^re  two  causes  against  the  Phctnix  Company,  and 
only  one  against  the  Imperial  entered  for  trial  at  the  same 
time,  the  expences  of  the  experiments  (if  any  should  have 
been  allowed)  ought  to  have  been  apportioned  either  se- 
parately or  in  thirds,  as  well  as  the  other  expences  of  the 
witnesses ;  instead  of  the  proportion  of  one  half,  as  allowed 
by  the  Prothonotary. 

Mr.  Serjt.  Lensy  Mr.  Serjt.  Faughan,  and  Mr.  Seijt. 
Toddy,  now  shewed  cause.  The  items  objected  to  by  the 
defendants,  are  the  sums  paid  by  the  plaintiffs  to  scientific 
Mfitnesses,  for  making  experiments  in  oil^  with  a  view  to 
ascertain  its  properties  and  effects  when  heated  and  used  in 
the  manner  adopted  by  them  at  their  sugar  house.  The 
defendants  pleaded  that  the  plaintiffs  had  introduced  into 
their  premises  a  process  of  boiling  sugar  with  oil,  which 
was  more  dangerous  than  that  formerly  adopted,  by  which 
the  loss  by  fire  arose,  and  consequently,  that  they  were 
not  liable  according  to  the  terms  of  their  policies.  Until 
such  pleas  were  put  in,  the  plaintiffs  had  no  notice  of  the  de- 
fendants objection  to  pay  the  amount  of  the  loss,  and  the 
effect  of  the  application  of  oil  in  the  process  of  boiling  sugar, 
was  not  previoubly  in  question  in  the  cause : — On  the  plain- 
tiffs receiving  notice,  that  the  defendants  were  employing  sci- 
entific men  to  conduct  experiments  with  reference  thereto,  they 
were  also  induced  to  adopt  a  regular  course  of  experiments, 
and  to  employ  scientific  and  professional  persons*'  to  inves- 
tigate the  subject.  The  result  derived  from  those  experiments 
was  directly  applicable  to,  and  formed  a  necessary  part  of  the 
evidence  to  be  adduced  for  the  plaintiffs  at  the  trial.  The 
expences  in  question,  therefore,  cannot  be  distinguished,  in 
principle,  from  those  incurred  in  furnishing  evidence  in  ordi- 
nary cases  on  a  matter  of  fact,  which  are  always  allowed  on 
taxation  of  costs,    llie  most  eminent  and  professional  che- 
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^ists  differed  ia  opinion  as  to  the  result  of  using  heated  1821. 
oil  in  the  manufacture  of  sugary  as  carried  on  by  the  plaintiffs ;  '"'^'^^ 
and  the  experiments   made  by  them  were  for  the  mutual  v« 

advantage  of  both  the  plaintiffs  and  defendants,  and  they 
Wisre    not  only  roaterial|   but  absolutely  necessary.      The 
testimony  of  those  persons  was  confined  to  chemical  expe- 
rianeots,  from  which  alone  could  the  point  in  issue  have 
been  ascertained. — With  respect  to  the  allowance  to  Doctor 
Thompson^  and   the  other   scientific  and  professional   wit- 
nesses, for  their  loss  of  time  in  attending  at  the  trial ;  al* 
though  it  is  true,  that  witnesses  in  general  are  entitled  to  no 
compensation  for  such  loss,  still,  professional  men  of  science 
must  be  considered  to  fall  witliin  the  exception  of  medical 
men  and  attomies  :  besides,  two  of  the  witnesses  in  question 
were  physicians ;  but  it  may  be  said,  that  they  did  not  attend 
to ,  giye  evidence  on  a  subject  connected  with  their  profes- 
d^oal  avocations ;  but  the  real  ground  of  exception  should  be 
l]be  lucrative  exercise  and  application  of  a  scientific  profes- 
sion or  acquirement.    The  case  of  Jioor  v.  Adam  (a),  nar- 
rowed the  principle  before  adopted,  as  to  compensation  to 
witnesses  for  loss  of  time ;  and  in  fVillU  v.  Peckham  (6),  the 
witness  lived  within  the  bills  of  mortality,  and  Lord  Chief  Jus- 
tice Dallas  there  observed  ((),  that  '^  he  had  incurred  no  ex- 
pences  during  his  attendance  at  the  trial,  as  all  his  refreshments 
were  paid  for  by  the  defendant ;  besides,  he  had  no  distance 
to  come."     Here,  however,  it  was  quite  the  reverse.    In 
Lopes  V.  De  Tastet,  it  appears  that  the  Prothonotary  allowed 
)000/.  to  the  captain  of  a  Spanish  vessel,  for  the  loss  of  a 
voyage  by  him,  and  the  time  l^e  was  detained  in  this  country 
(before  the  trial  took  place. — Lastly,  as  to  the  apportion- 
ment; — the  defendants,  as  well  as  the  plaintiffs,  had  the  be- 
nefit of  the   experiments,  and  as   two  actions  were  brought 
against  the  Imperial  Insurance  Company,  and   two  against 
the  PhaniXf    the   Prothonotary  has  properly  decided,    that 
those  two  companies  should  share  the  expences  equally;  for 
ip  point  of  fact,  although  all  the  causes  were  set  donn  for 

(«)  5  Maul.  Sc  Silw.  i56.— H^)  Ante,  vol.  iv.  page  SCO.— <-lc)  Id.  3Ut. 
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1B21.       triali  it  was  matter    of  notoriety  that  the  result  of   oncf 
would  in  effect  amount  to  a  setdement  of  the  whole. 

[Mr.  Prothonotary  Ray  observed,  that  with  respect  to 
Doctor  Thompson,  he  had  allowed  him  for  his  loss  of  tiikie, 
in  consequence  of  his  being  a  lecturer,  and  having  several 
pupils  at  Glasgow,  and  that  he  was  obliged  to  employ  sL 
substitute  at  a  considerable  salary  during  his  absence; 
that  he  had  also  made  a  compensation  to  him  for  the 
employment  of  his  intellect,  as  well  as  his  manual  labom^ 
in  making  the  experiments  in  question.  That  it  was  the 
invariable  practice,  if  a  clergyman  came  from  a  distant 
county  to  give  evidence  in  London,  and  paid  a  curate 
during  his  absence,  to  make  him  an  allowance  accordingly; 
that  no  case  had  occurred  within  his  recollection,  where 
specific  experiments  were  made ;  but  in  BouUon  v.  Horiih 
blower,  which  was  an  isiction  on  4  patent  respecting  i 
new  invention  as  to  a  steam  engine,  the  witnesses  wera 
allowed  all  their  travelling  ekpences,  and  one  guinea  |ier  day 
for  loss  of  time ;  that  the  most  eminent  and  experienced 
physicians  were  allowed  the  same  Compensation  as  young 
practitioners,  viz,  three  guineas  j^er  day:  that  barristers  had 
been  allowed  one  guinea  per  day ;  whilst,  on  the  other  hand^ 
surveyors  and  engineers  were  deemed  to  be  entitled  to  no 
remuneration  for  loss  of  time,  as  they  derived  a  profit  fSrom 
the  nature  of  their  previous  employment.] 

Mr.  Serjt.  Hullock,  in  support  of  the  rule.  There  ap^ 
pears  no  instance  where  an  allowance  has  ever  been  made  fo^ 
experiments,  or  any  expences  which  may  have  been  incurred 
to  ascertain  the  result  whidi  may  be  afforded  by  such  ex- 
periments. In  Lopes  v.  De  Tastet,  the  witness  was  a  fo- 
reigner and  commander  of  a  vessel,  and  was  therefore  en- 
titled to  a  liberal  compensation,  as  he  lost  a  voyage  in  con- 
sequence  of  his  having  been  detained  in  this  country.  WitlU 
V.  Ptckham  is  decisive  to  shew,  that   a  witness  atleudiiig  a 
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trial  UQder  a  subpmna,  is  no^  entitled  to  a  compensation  for        18^1. 
his  loss  of  time.    In  Atkinson  v.  Sadkr,  which  was  tried       smrnm 
at  York,  the  plaintiff 's  attorney  charged  the  defendant  in  his  «• 

bill  of  costs,  with  the  loss  of  time  of  several  of  the  witnesses 
engaged  in  the  cause ;  which  upon  taxation,  the  Master  disr 
i|]Iowed ;  and  on  a  motion  to  the  Court  for  him  to  review 
it.  Lord  EUenborough  observed,  that  although  he  lamented 
the  practice,   yet  it  was  the  duty  of  a  subject  to  attend, 
and  more  particularly  so,  as  he  might  eiact  the  same  attend- 
ance from  others.    The  Court  of  King's  Bench  has  also  de- 
termined, that  insurance  brokers  are  not  entitled  to  com- 
pensation for  loss  of  time  (a).    Merchants  of  every  descrip- 
tion are  generally  allowed  no  more  than  their  expences.    It 
is  extremely  doubtful,  whether  a  payment  for  loss  of  time  can 
be  allowed  to  a  physician,  9s  he  can  make  no  charges  nor 
sue  for  fees :  besides,  men  of  great  and  extensive  practice 
might  visit  fifty  patients  in  the  course  of  a  day,  and  there- 
fore require  fifty  guineas  as  an  equivalent  for  their  loss  of 
time  in  attending  a  trial.     In  cases  of  collieries  and  mines, 
where  scientific  persons  are  engaged,  and  brought  from  great 
distances  to  examine  them  from  day  to  day,  and  take  plans  to 
f  nable  them  to  give  an  opbion  at  a  trial^  they  have  no  pre- 
paiatory  expences  allowed    them  on  the  taxation  of  costs. 
So,  in  the  case  of  a  view,  a  witness  is  allowed  no  expences. 
If  the  process  in  question  was  new,  the  plaintiffs  ought  to 
have  made  the  experiments  before  they  adopted  or  used  it : 
and  if  they  knew  the  effects  of  it  before,  such  experiments 
were  altogether  superfluous  and  useless.    At  all  events,  the 
costs  should  have  been  apportioned  separately,  or  in  thirds, 
for  when  the  causes  came  on  for  trial,  there  were  only  three 
^inserted  in  the  list ;  witnesses  were  subpoenaed  to  attend  those 
causes  only,  and  the  costs  of  one  sitting  cannot  be  blended 
with  those  of  an  anterior  one. 

Lord  Chief  Justice  Dallas. — I  am  of  opinionj  that  in 
these  cases  the  Prothonotary  must  review  his  taxation.     It 

(a)  These  cases  have  uot  been  reported. 
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1821.        dc^  not  appear  to  roe  that  the  expences  incurred  in  making 
Severii       eiperimenta  ought  to  be  allowed ;  nor  ought  there  to  be  anj 

^  *-  compensation  to  those  scientific  witnesses  who  were  em-- 

ployed  in  making  them,  quasi  loss  of  time,  as  such  allow- 
ance appears  to  be  confined  to  medical  men  and  attoroies 
only.  It  has  been  said,  that  this  rule  does  not  exteind  to 
physicians  practising  as  such,  but  I  think  they  ought  fo  be 
entitled  to  a  remuneration,  not  according  to  the  number  of 
fees  they  may  obtain  in  one  day,  but  according  to  the 
average  rate  as  stated  by  the  Prothonotary.  Besides,  on 
principle,  their  loss  of  time  is  a  loss  of  profit,  for  other 
physicians  could  not  attend  patients  which  they  were  in  the 
constant  habit  of  visiting  and  prescribing  for.  The  case 
of  Willis  V.  Peckham  is  decisive  to  shew,  that  a  witness 
attending  the  trial  of  a  cause  generally,  is  entitled  to  no 
remuneration  for  loss  of  time,  nor  has  any  allowance  for 
such  loss  been  ever  made  to  a  mechanic  of  any  description* 
It  i^  true,  that  evidence  of  persons  of  skill,  is  not  only 
admissible,  but  highly  desirable,  but  are  they  to  acquire 
knowledge  by  any  experiments  they  may  think  proper  to 
make,  at  the  costs  of  the  party  i  I  think  not,  the  time  of 
the  poor  man  may  be  equally  as  important  to  him  as  that 
of  the  rich. — With  respect  to  the  apportionment,  I  think  the 
costs  ought  to  be  borne  by  the  two  companies  in  moieties, 
and  therefore  that  the  Prothonotary  has  acted  rightly  as  to 
this  part  of  his  taxation. 

Mr.  Justice  Park. — In  Moor  v.  Adam,  two  of  the  wit- 
nesses were  merchants  at  Alicant,  and  yet  it  was  held  that 
they  were  entitled  to  no  compensation  for  their  loss  of  time* 

Mr.  Justice  Richardson. — It  is  quite  clear,  that  per* 
sons  in  the  legal  and  medical  professions  only,  are  entitled  to 
an  allowance  for  loss  of  time,  during  their  attendance  at  a 
trial  as  witnesses. 

Rule  absolute. 
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GiLMAN  V.  Elton.  Tnesday, 

Nov.  IS. 

This  was  an  action  of  trover,  brought  to  recover  the  value  Goods  of  a 
of  a  quantity  of  bombazines.  the  hJndil  of  m 

At  the    trial   of   the  cause  before   Lord   Chief  Justice  f!?!*'';  J"^^  * 

sale,  are  pri* 

Dallas,  at  Guildhall,  at   the   adjourned  Sittings   after  the  vjleged  from 
last  Term,  a  verdict  was  found  for  the  plaintiflf,  damages  rent  dn€  from 
396/.,  subject  to  the  opinion  of  the  Court  on  the  following  ^\^^IJI? 

cuise: — ^^JThe  plaintiff,  who  is  a  bombazine  manufacturer  at  on  the  groond 

.  that  the  mle 

Norwich,   had    been    in   the   habit  of  sending  parcels    of  of  poUic  con- 
goods    for    sale   upon    commission,   to    the   late  Thomas  of  which  the 
Milne,  now  deceased,  who  Mas  a  factor  and  broker,  and  JriJ^***^ltl,. 
who  traded  on  his  own  account.     On  the  l6th  February  in  the  exempt 
and  the  6th  March,    18]9|    the  .  goods  in  question   were  lord's  general 
packed    in  bales,   and   marked  "  J.  G.,"  being  the  initial  JiSfny^nd*" 

letters  of  the  plaintiS^s  name,  with  letters  of  advice  from  therefore  that 
!_•  •■^•f  .      .     ••  t    r  /.    1        1  •     -ir   »uch  goods  are 

him  to  Milne,  to  be  by  him,  as  such  factor  of  the  plamtifi,  protected  for 

sold  for  the  account  of  the  plaintiff,  in  the  usual  course  of  {rade.^^ 
their  business,  and  were  received  by  Milne,  on  the  10th 
March,  at  his  ware-room  and  counting-house,  which  he 
rented  of  the  defendant,  in  Walbrook,  in  the  city  of  London, 
as  a  yearly  tenant.  On  the  6\h  March,  ]819»  the  plaintiff 
drew  a  bill  of  exchange  of  that  date,  on  Milne,  for  200/.^ 
on  account,  which  bill  Milne  accepted,  and  returned  to  the 
plaintiff,  who  afterwards  cashed  the  same  with  his  bankers, 
at  Norwich ;  and  the  bill,  after  the  death  of  Milne,  was  duly 
presented  to  the  banker's  agents,  in  London,  for  payment,  at 
the  late  ware-room  and  counting*house  of  Milne,  and  returned 
not  paid.  On  the  l6th  April,  1819,  Milne  died,  and  the 
goods  then  remained  uusold  in  the  ware-room.  On  the  fol- 
lowing day,  the  defendant  distrained  them  for  93/.,  his  arrears 
of  rent  due  from  Milne,  for  the  ware-room  and  counting- 
house.  On  the  21  St  of  the  same  month,  a  formal  demand 
of  the  goods  was  made,  on  behalf  of  the  plaintiff,  upon  the 
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1821.        defendant,  who  thereupon  refused  to  deliver  them  up  to  him, 
J|^2ma,i      alleging  as  a  reason  fx>r  his  refusal^  that  be  detained  them 
o.  under  the  distress. 

The  question  for  the  opinion  of  the  Court  was,  whether, 
under  the  circumstances  above  stated,  the  plaintiff  was  en- 
titled to  recover.  If  they  should  be  of  opinion  that  he  waSj 
the  verdict  was  to  stand,  but  if  of  a  contrary  opinion,  then 
a  verdict  was  to  be  entered  for  the  defendant. 
The  case  now  came  on  for  argument,  when 

Mr.  Serjt.  Marshall,  for  the  plaintiff  premised,  that  it 
embraced  a  question  of  considerable  importance  as  well  as 
of  novelty,  viz,  whether  goods,  in  the  hands  of  a  factor  for 
sale,  can  be  legally  distrained  by  a  landlord  for  rent  due  to 
him  from  such  factor.    As  there  b  no  decision  in  point,  the 
case  roust  be  deterinined  oa  principle.     It  is  true,  that  all 
goods  not  affixed  to  a  freehold,  are  generally  liable  to  be  (Us- 
trained  by  landlords  for  rent.    This  rule,  however,  is  subject 
to  several  exceptions,  one  of  which  is,  that  goods  delivered  to 
a  person  exercising  a  public  trade  to  be  worked  up,  or  dis- 
posed of  by  him  in  the  exercise  of  such  trade,  are  not  dis- 
trainable,  although  no  others  may  be  found  on  the  premises : 
and  here  it  does  not  appear  that  there  were  not  other  goods 
at  the  time  the  distress  was  made.      Although  the  pro- 
perty of  third  persons  is  generally  liable  to  distress,  yet  the 
bombazines  in   question  were  not,  as  they  were  deposited 
with  a  factor,  and  therefore  fell  within  the  above  exemption, 
which  was  made  in  favor  of  trade  and  commerce.    Com  or 
meal  sent  to  a  mill  or  market,  cannot  be  distrained  (a).     So, 
a  horse  in  a  smith's  shop  cannot  be  distrained  for  the  rent 
of  the  shop :  cloths  or  garments  at  a  taylor's,  or  materials 
for  cloth  at  a  weaver's,  are  not  liable  to  distress,  as  being  pH- 
vileged  for  the  benefit  of  trade  (6),  though  the  cloth,  &c.  be 
many  days  at  the  shop  (c).    In  Read  v.  Burley  (jd),  it  was 

(a)  Co.  Lit.  47  (a).     1  Roll.  Abr.  668,  pi.  11. (b)  Com.  Dig.  tit. 

Distress,  (0).     Co.  Lit.  47  (a).     Bro.  Abr.  tit.  Distress,  pi.  70. 

(c)  1  Roll  Abr.  668,  pi.  13.  (d)  Cro.  Eliz.  549.  696.    S.  C.  Homme 

Burley  y.  Reatf,  Noy,  68. 
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held,  that  if  a  horse  goes  with  yam  to  a  weaver,  or  fetches 
yam  thence,  and  carries  it  to  a  private  house  to  be  weighed^ 
and  is  tied  up  there  until  it  be  weighed,  neither  the  horse  nor 
yam  are  distrainable  for  rent«  In  Gisbaum  v.  Hurst  (a)« 
where  goods  were  delivered  to  a  carrier  to  be  conveyed,  and 
he  put  them  into  a  waggon,  and  left  them  in  a  private  barn : 
it  was  decided,  that  they  were  privileged,  from  distress,  as 
they  were  delivered  to  a  person  exercising  a  public  trade,  to 
be  carried  or  managed  in  the  way  of  his  employ ;  and  that 
any  man  undertaking  for  hire  to  carry  the  goods  of  all  persons 
indifferently,  must  be  considered  as  a  common  carrier ;  for 
that  the  law  has  given*  the  privilege  in  respect  of  the  trader, 
and  not  in  respect  of  the  carrier.  In  Trassell  v.  Morris  (&), 
it  was  determined,  that  an  ox  hide  brought  to  Leadenhall  to 
aell,  could  not  be  distrained  damage  feasant.  In  Simpson  v. 
Hartopp  (c),  it  was  held,  that  a  stocking  firame  was  privi- 
leged from  distress ;  and  the  general  principle  was  there  esta- 
blished, that  all  implements  of  trade  are  so  privileged,  if 
they  be  in  actual  use  at  the  time,  or  if  there  be  any  other 
sufficient  distress  on  the  premises.  That  case  was  cited,  and 
relied  on  by  Mr.  Justice  Buller,  in  Gorton  v.Falkner  (d), 
where  the  Court  made  a  distinction,  and  held  looms  to  be  dis- 

0 

trainable,  as  they  were  not  in  actual  use  at  the  time  the  dis- 
tress was  taken,  and  there  were  no  other  goods  upon  the 
premises.  [Mr.  Justice  Richardson. — ^That  case  is  inappli- 
cable to  the  present,  as  the  articles  were  in  use  at  the  time 
of  the  distress,  which  was  made  for  the  rent  of  part  of  a 
bouse  only.]  A  manufacturer  is  not  obliged  to  accompany, 
his  goods  in  person,  for  the  purpose  of  protecting  them  from 
distress,  but  the  practice  of  trade  is  for  him  to  send  them 
either  to  a  market,  or  to  an  ag^nt,  or  factor,  for  the  purposes 
of  sale  or  exportation  ;  and  it  would  be  productive  of  a  most 
serious  inconvenience  to  commerce  in  general,  if  the  manu- 
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ifi)  4  Term  Rep.  563. 


(6)  Noy,  19.. 


(c)  WUlci,  512. 
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1821.        facturer  were  obliged  to  travel  with  them  himself.    The  cases 
of  Paierson  v.  Tash  (a),  and  Newsom  v.  Thornton  (6),  shew 
f .  the  nature  of  the  power  a  factor  has  over  goods  deposited 

with  him  for  sale;  viz.  that  he  is  to  be  considered  as  actmg 
in  the  capacity  of  a  mere  servant  or  agent,  and  cannot 
pledge  the  goods  of  his  principal ;  and  that  even  a  bill  of 
lading,  which  is  an  authority  to  receive  the  goods^  cannot 
give  the  factor  a  greater  power  over  them,  than  the  posses- 
sion of  the  goods  themselves  would  do.  Ifi  Francis  v.  fVyatt 
(c),  it  was  stated  in  argument,  that  goods  in  the  hands  of  a 
factor  were  within  the  general  reason  of  exemption  from  dis- 
tress, for  the  sake  of  public  utility;  and  the  whole  force  of  that 
argument  was  admitted  by  Blackstone,  the  opposite  counsel^ 
in  reply,  and  not  dissented  from  by  the  Court.  As  well 
therefore,  on  the  inconvenience  and  hardship  which  must 
necessarily  follow,  if  the  goods  in  question  are  held  to  be 
distrainablci  as  on  principle  and  analogy  to  other  decisions,  it 
is  sufficient  to  establish  the  proposition  that  such  goods  were 
protected,  and  the  Court,  in  the  exercise  of  their  equitable 
jurisdiction,  will  not  allow  the  plaintiff  to  be  deprived  of  the 
benefit  of  such  protection. 

Mr.  Serjt.  Lawes,  contr^,  submitted  that  a  verdict  must 
be  entered  for  tlie  defendant.  It  is  true  that  the  question  is 
new  and  important,  as  it  embraces  the  point,  whether  goods 
in  the  hands  of  a  factor  generally,  or  under  the  particular 
circumstances  as  stated  in  this  case,  are  exempted  from  the 
landlord's  common  law  remedy  by  distress.  It  has  been 
said,  that  if  they  were  not,  it  would  operate  as  an  inconve- 
nience both  to  the  manufacturer  and  trader ;  but  the  claim  of 
a  landlord  is  equally  important.  The  right  given  the  latter  at 
common  law  to  recover  his  rent,  is  aided  by  subsequent  sta- 
tutes, and  must  be  liberally  construed.  It  is  a  general  rule, 
i\\2X  prima  facie,  all  moveable  goods  and  chattels  of  the  lessee 
may  be  distrained  for  rent  due,  if  they  are  found  upon  the 

(a)  J  Str.  1178.  (6)  6  East,  17.  (c)  3  Burr.  1503. 
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premises  demised  (ja),  iind  it  is  therefore  incumbeDt  on  such  1821. 
lessee  to  shew  the  particular  grounds  of  protection  or  exemp-  ^.^^^"^ 
tion.  In  Blackstone*s  Commentaries{b),  it  is  said,  that  ''gene-  _  v, 
rally  speaking,  whatever  goods  and  chattels  the  landlord  finds 
upon  the  premises,  whether  they  in  fact  belong  to  the  tenant 
or  a  stranger,  are  distrainable  by  him  for  rent ;  for  other- 
wise a  door  would  be  open  to  infinite  frauds  upon  the  land- 
lord ;  and  the  stranger  has  his  remedy  over  by  action  on  the 
case  against  the  tenant,  if  by  the  tenant's  default,  the  chattels 
are  distrained,  so  that  he  cannot  render  them  when  called 
upon."  In  Coke  Littleton  (c),  it  is  laid  down,  that  ''  valu- 
able things  shall  not  be  distrained  for  rent,  for  benefit 
and  maintenance  of  trades,  which  by  consequence  are  for 
die  commonwealth,  and  are  there  by  authority  of  law  ;  as  a 
horse  in  a  smith's  shop  shall  not  be  distrained  for  the  rent 
issuing  out  of  the  shop ;  nor  the  horse,  &c.,  in  the  hostry ; 
nor  materials  in  a  weaver's  shop  for  making  of  doth ;  nor 
cloth  or  garments  in  a  taylor's  shop ;  nor  sacks  of  com,  or 
meal  in  a  mill,  nor  in  a  market ;  nor  any  thing  distrained  for 
damage  feasant,  for  it  is  in  the  custody  of  law,  and  the  like." 
So,  here  it  has  been  said,  that  the  bombazines  were  privileged 
in  respect  of  trade  ;  but  the  cases  cited  in  aid  of  that  propo- 
sition do  not  support  it ;  the  exception  being  as  to  goods 
delivered  to  a  person  exercising  a  public  trade,  to  be  carried, 
wrought,  or  managed  in  the  way  of  his  trade  or  employ ; 
which  is  founded  on  expedience  and  necessity.  Such  ex- 
ception does  not  extend  to  goods  in  the  hands  of  a  factor  for 
sale,  but  is  confined  to  the  article  while  under  the  process 
or  course  of  manufacture,  as  in  Read  v.  Burley,  where  the 
taking  yam  to  be  weighed,  and  bringing  it  back  after  it  had 
been  weighed,  was  part  of  the  process  of  the  trade.  So, 
tools,  wearing  apparel,  and  beasts  of  the  plough,  are  ex- 
empted ;  but  even  these  are  only  privileged  sub  modo ;  for 
instance,  tools  or  implements  only  whilst  in  actual  use,  and 
if  there  be  no  other  goods  on  the  premises  to  satisfy  the 

(a)  Com.  Dig.  tit.  Distrefts  (B  i).— (6)  Vol.  id.  page  8. CO  47  (a> 

R  2 
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1821,        distress.    The  samt  rule  holds  with  respect  to  beasts  of  the 
.y^"^         plough,  which  cannot  be  taken  as  a  distress  while  sufficient 
V.  goods  remain  on  the  premises  without  them ;  and  this  was 

stated  to  be  in  affirmance  of  the  common  law.  So  the 
exemption  as  to  goods  left  with  particular  persons  for  spe- 
cific purposes,  is  founded  equally  on  reason  and  justice^ 
and  an  authority  is  vested  in  them  to  hold  such  goods  by  way 
of  necessity.  A  carrier  is  necessary  for  the  conveyance  of 
goods,  and  i»  bound  to  carry  them  safely ;  an  innkeeper  is 
required  to  receive  a  traveller  as  his  guest  f  and  a  taylor  may 
be  compelled  to  work  on  the  cloth  furnished  to  him  for  that 
purpose  (a) ;  as  it  cannot  be  supposed  that  every  person  can 
make  his  own  clothes ;  and  the  reason  is,  because  credit  is 
given  to  the  article,  and  not  to  the  person  depositing  it.  In 
these  cases,  therefore,  the  deposits  are  not  voluntary,  but 
by  act  of  necessity.  So  it  is  expedient  that  goods  should 
be  sent  to  a  market  to  be  sold ;  but  here,  there  is  no  ne- 
cessity whatever  for  the  goods  to  be  in  the  possession  of  a 
factor;  their  being  so,  is  a  voluntary  act  of  the  owner, 
and  as  they  were  merely  deposited  with  him  for  sale,  it 
was  a  matter  of  private  compact  only,  and  the  business 
of  a  factor  is  neither  public  nor  requisite.  The  plaintiff 
might  have  sold  his  goods  in  the  place  where  they  were 
manufactured,  or  might  have  accompanied  them  to  London 
himself,  and  superintended  the  sale  there ;  and  if  he  seeks  to 
dispose  of  them  through  the  medium  of  a  third  person,  he 
is  liable  to  any  risk  that  may  attach  to  them  during  the^  time 
they  are  in  the  custody  of  such  person.  No  greater  hard- 
ship is  imposed  on  him,  than  in  the  case  of  an  under  tenant^ 
•  or  person  lending  goods  to  another.  The  decision  of  the 
Court  in  Francis  v.  Wyatt,  is  in  favor  of  the  defendant, 
where  a  carriage  was  standing  at  a  common  livery  stable^ 
for  the  sake  of  convenience ;  and  yet  it  was  held  to  be  dis- 
trainable  for  rent  by  the  lessor  of  the  premises ;  on  the  ground 
that  it  was  part  of  the  profits  of  the  premises ;  and  al- 
though Mr.  Clayton,  in  the  argument  for  the  plaintiif   in 

(a)  22  Kdw.  4.  49. 
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that  case,  stated  that  goods  in  the  hands  of  a  factor,  were        TB2I. 
-exempted  from  distress;    yet,  that  dictum    is  only  to    be       ^^TC^    ' 
found  in  the  report  iu  Burrow,  and  is  not  even  adverted  to  «• 

Elton 

or  mentioned  in  the  same  report  of  that  case,  by  Sir  William 
Blackstone  (a),  where  the  grounds  of  the  decision  of  the 
Court  were  stated  by  Lord  Mansfield,  while  in  the  former 
they  are  wholly  omitted.  That  position,  therefore,  remains 
unsupported,  and  consequently  cannot  be  entitled  to  any 
weight  as  an  authority.  Here  too,  the  landlord  could  have 
no  reason  to  suspect  that  the  goods  which  he  'found  on  the 
premises  did  not  belong  to  his  tenant ;  and  if  they  were  sent 
to  him  for  the  purpose  of  sale,  and  he  completely  611ed  the 
ware-room  with  them,  still  the  former  would  be  deprived  of  his 
remedy  by  distress ;  but  the  factor  received  a  commission  for 
the  sale,  which  must  be  considered  as  part  of  the  profits 
which  he  derived  from  the  occupation  of  the  premises.  In 
Gorton  v.  Falkner  {b),  the  looms,  for  which  the  action  was 
brought,  were  let,  to  be  used  in  the  course  of  trade ;  and 
therefore  fell  within  the  principle  of  exemption,  as^  being 
in  favor  of  trade  and  manufacture.  Here^  however,  there  was 
no  deposit  but  for  the  bare  purpose  of  sale.  Several  shop 
keepers  buy  aiKl  sell  on  commission,  and  are  therefore  in 
the  situation  of  factors,  but  it  would  be  too  much  to  say, 
that  goods  found  on  their  premises  could  not  be  distrained 
by  the  landlord  for  rent.  Another  reason  why  goods  are 
protected  from  distress,  while  remaining  in  particular  places, 
•is,  that  they  cannot  be  supposed  to  be  in  the  possession  of 
the  occupier,  as  in  a  fair  or  market ;  but  the  bombazines  in 
question  were  sent  to  the  factor  as  in  the  nature  of  a  private 
deposit,  and  were  found  on  the  premises  at  the  time  of  the 
distress,  and  there  was  no  indication  whatever  of  their  being 
the  property  of  another,  or  that  the  tenant  was  not  the 
actual  owner  of  them.  It  was  not  necessary  for  the  land- 
lord to  enquire  whether  the  goods  belonged  to  him,  or  to  a 
third  person,  as  they  were  found  in  his  private  ware-room ; 
but  if  they  had  been  deposited  at  a  public  wharf,  or  at  a 
(a)  Vol.  i.  page  4b5. (6)  4  Term  Rep.  565. 
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1821.  f^^f  ^^  would  haye  taken  them  at  bis  peril : — ^besides,  they 
"^"^"^  Mrere  not  in  his  custody  for  the  purpose  of  manufacture,  nor 
V.  left  in  a  public  place  at  the  time  the  distress  vras  made : 

the  law  will  therefore  presume,  that  they  were  his  property 
as  tenant  of  the  premises.  Cattle  sent  to  agist  may  be 
distrained  for  the  rent  of  the  land  on  which  they  are  de- 
pastured, although  they  are  going  to  market  or  a  public  place 
for  sale  (a).  Here  the  bombazines  were  sent  to  the  factor 
by  private  contract,,  and  not  for  the  exercise  of  any  public 
trade,  or  to  be  wrought  or  manufactured  by  him  in  the 
course  of  such  trade,  and  were  therefore  equally  liable  to 
distress  as  the  carriage  standing  at  livery,  in  the  case  of 
Francis  v.  Wyatt. 

Mr.  Seijt.  Marshall^  in  reply. — ^With  respect  to  agistment 
it  was  determined  in  Fowkes  v.  Joyce  (&),  that  if  cattle,  on 
their  road  to  London,  were  depastured  by  the  way,  they 
might  be  distrained  for  the  rent  of  the  land  where  they  were 
depastured ;  but  in  that  case  the  plaintiff  was  afterwards 
relieved  by  the  Court  of  Chancery  (c),  as  there  was  found 
to  be  fraud  on  the  part  of  the  landlord ;  and  he  was  ordered 
to  pay  costs :  that  rule,  therefore,,  extends  only  to  perma- 
nent agistment,  and  not  to  cattle  going  to  a  fair  or  market. 
In  Francis  v.  Wyatt,  it  must  be  taken  to  have  been  admitted, 
that  goods  in  the  hands  of  a  factor  were  privileged  from 
distress,  as  the  dictum  to  that  effect  was  not  afterwards 
contradicted,  either  by  the  opposite  counsel,  or  the  Court, 
and  such  goods  were  distinguished  from  a  carriage  standing 
at  public  livery.  An  inn-keeper  derives  a  profit  from  the 
entertainment  he  affords  to  his  guests,  so  as  to  be  enabled  to 
pay  the  landlord  his  rent  of  die  premises,  and  has  a  right  to 
detain  the  property  of  such  guests  until  the  amount  of  his  bill 
be  paid.  It  has  been  said  that  the  exemption  would  be  a 
great  hardship  imposed  on  landlords,  if  goods  standing  in  tlie 
situation  of  the  present  were  not  liable  to  be  distrained,  and 

(a)  Com.  Dig.  tit  DiiitreM,  (B  l). (6)  3  Lev.  260.  S.C.  1  Vent  60. 

(c)  See  t  Vera.  129. 
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that  his  rights  have  always  been  protected  and  favored  by        1821, 
law;  but  a  tenant  maybe  a  taylor,  or  weaver,  and  yet  thi»      ©^[^li^ir 

will  not  vary  the  rule  of  law.    Here,  it  is  stated  as  a  fact  in  «• 

-  ,  £LTOir« 

the  case,  that  Milne  rented  a  ware-room  and  counting-house 

of  the  defendant:   he  therefore  must  have  known  that  he 

was  a  factor,  and  that  the  goods  found  in  such  ware-room 

were  the  property  of  a  third  person^  and  left  there  for  the 

purpose  of  sale. 

Lford  Chief  Justice  Dallas. — The  general  right  of  t 
landlord  to  distrain  is  clearly  protected  by  law,  and  I  agree, 
that  all  chattels  personal,  which  may  be  found  on  the  pre- 
mises, are  prima  facie  to  be  considered  as  belonging  to  the 
tenant.  The  rule  for  such  presumption  arises  out  of  the 
relation  of  landlord  and  tenant,  as  well  as  from  the  nature 
of  the  thing  itself.  All  rules  of  this  description  are  simple 
in  their  origin,  and  therefore,  in  the  first  instance,  a  natural 
presumption  was  raised,  that  whatever  miglit  be  found  upon 
the  premises  demised,  belonged  to  the  occupier  or  lessee  of 
such  premises.  In  progress  of  time,  however,  exceptions 
were  made  to  this  rule ;  for  cases  frequently  arise  where, 
from  change  of  circumstances,  it  becomes  highly  inconvenient 
to  be  confined  strictly  to  a  precise  or  general  rule.  These 
exceptions,  as  to  the  general  right  of  distress,  arose  at  a  very 
early  period,  and  have  ever  since  been  recognized  by  Courts 
of  law.  The  question  therefore  is,  whether  the  circum- 
stances of  the  present  case  bring  it  within  the  general  rule  ;  or 
whether,  either  on  principle  or  analogy,  it  may  be  considered 
as  falling  within  one  6f  the  exceptions  to  it  ?  It  is  necessary  in 
the  first  instance,  to  consider  the  relation  of  landlord  and 
tenant,  and  see  the  foundation  of  the  general  right  of  the 
former  to  distrain.  It  is  not  only  just  that  a  landlord  may 
distrain  goods  of  his  tenant  for  the  rent  of  his  premises,  but 
the  rule  on  which  such  right  is  founded  is  altogether  of  ar-^ 
tificial  construction.  Mr.  Justice  Ashhurstf  before  he  was 
called  to  tlie  Bench,  in  the  course  of  his  argument  in  the 
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case  of  Francis  v.  JVyatt  (a),  ably  observed,  that  "  the  right 
of  landlords  to  distraio  the  property  of  a  third  person  for 
rent  due  from  their  own  tenants,  is  founded  upon  reasons 
of  public  convenience/  and  calculated  for  the  prevention  of 
fraud  ;  and  the  exceptions  out  of  the  general  rule  are  all  of 
them  tending  to  the  benefit  of  trade  and  commerce,  and 
general  advantage ;"  and  after  he  became  a  Judge,  he  saic^  in 
the  case  of  Gorton  v.  Falkner  (i),  **  It  is  a  general  principle, 
that  all  chattels  found  in  a  person's  house  are  liable  to  be 
distrained  by  the  landlord ;  it  is  true,  indeed,  that  there  are 
fiome  exceptions  to  the  general  rule.  The  foundation  of 
this  principle  is,  that  as  the  landlord  is  supposed  to  give 
credit  to  a  visible  stock  on  the  premises,  he  ought  to  have 
recourse  to  every  thing  \ihich  he  finds  there.''  The  rule, 
therefore,  was  founded  on  artificial  arrangements  for  the  sake 
of  public  convenience,  and  to  prevent  mischiefs  which  must 
otherwise  necessarily  have  arisen ;  but  as  it  was  found  that  the 
adoption  of  this  rule,  if  universally  applied^  would  be  pro- 
ductive of  serious  inconveniences,  exceptions  were  introduced. 
One  of  these  was  in  favor  of  trade  and  commerce,  and  as 
the  landlord,  on  the  one  hand,  is  protected  under  the  general 
right  of  distraining,  so,  on  the  other,  goods  of  a  certain 
description,  and  being  in  particular  places,  are  equally  pro- 
tected in  favor  of  trade  and  commerce.  The  only  point,  there- 
fore, in  the  present  case  is,  whether  the  goods  in  question 
fall  within  the  latter  description  so  as  to  be  exempted  from 
distress;  or  whether  they  come  within  the  general  rule,  giving 
the  landlord  a  power  to  distrain  whatever  goods  he  may  finid 
upon  the  premises  i  The  exception  was  most  clearly  laid 
down  by  the  Court  in  the  case  of  Gisbourn  v.  Hursi,  viz, 
**  that  goods  delivered  to  any  person  exercising  a  public  trade 
or  employment,  to  be  carried,  wrought,  or  managed  in  the 
way  of  his  trade  or  employ,  are  for  that  time  under  a  legal 
protection,  and  privileged  from  distress  for  rent  (c)."  Tliat 
dictum  was  adopted  by  Lord  Chief  Justice  WilleSf  in  Simp" 

(f)  3  Barr.1500..       ■      (6)  4  Term  Rep.  568.  (c)  1  Salk.  «50. 
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ton  V.  Hariopp,  who  said  (a),  that  "  a  horse  in  a  smith's  shop;  1821. 
materials  sent  to  a  weaver  ;  or  cloth  to  a  taylor,  to  be  made  J^^ 
up,  are  privileged   for  the  sake    of  trade  and  commerce,  v, 

which  could  not  be  carried  on,  if  such  things^  under  these 
circumstances,  could  be  distrained  for  rent  due  from  the  per- 
son in  whose  custody  they  are."  So,  Mr.  Justice  Blackstone, 
in  his  Commeutariesy  stated  (b),  that  "  Valuable  things  in 
the  way  of  trade,  shall  not  be  liable  to  distress/'  and  after 
enumerating  the  same  description  of  articles  as  mentioned 
by  Lord  Chief  Justice  WiUes,  he  observed  ''  for  all  these 
are  protected  and  privileged  for  the  benefit  of  trade ;  and  are 
supposed,  in  common  presumption,  not  to  belong  to  the 
owner  of  the  house,  but  to  his  ctistomers."  That  being 
tlie  principle  of  the  exception  to  the  general  rule,  which 
was  founded  for  public  convenience,  as  being  applicable 
to,  and  in  furtherance  of  trade  and  commerce,  let  us  see 
bow  it  can  be  applied  to  the  facts  of  this  particular  case. 
The  plaintiff's  goods  were  sent  to  his  factor  in  London^  and 
received  by  the  latter  in  his  character  as  such,  to  be  either 
disposed  of  in  the  market,  or  exported ;  and  yet,  on  the 
ground  of  public  convenience,  it  has  been  asked,  why  did  not 
the  manufacturer  sell  them  in  the  place  where  they  were 
xnade  ?  It  is  true  that  he  might  perhaps  have  done  so ; 
but  the  object  for  which  they  were  sent  was  for  the  extension 
of  trade  ;  and  it  cannot  be  supposed  for  a  moment  that  the 
commerce  of  the  city  of  London  is  to  be  annihilated  or 
narrowed  by  persons  being  obliged  to  dispose  of  the  different 
articles  manufactured  by  them  on  the  spot;  or  that  they 
should  be  compelled  to  come  personally  with  them  to  Ix)/^- 
don,  and  that  if  they  do  not,  their  goods  will  be  subject  to 
distress.  The  general  principle  is  most  clearly  in  favour  of 
trade  and  commerce,  as  being  consistent  with  public  benefit 
and  convenience,  and  it  appears  to  roe  that  the  policy  of  the 
kw  applies  more  strongly  in  favor  of  a  factor  than  in  any 
other  instance ;  and  all  the  cases  which  have  been  decided 

(a)  Willcs,  515.-— —>  (6)  3  Blac.  Com.  page  8. 
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1821«        on  questions  of  this  nature  are  consistent  with  the  public 
^^^^^^       advantage.    The  nature  of  the  exception  was  thus  laid  down 
^'  by  Mr.  Justice  Blackstone,  in  his  argument  in  Francis  v. 

fVyatt  (a),    that  "  Where  goods,   &c.   are   privileged  from 
necessity  or  public  convenience ;  it  is^  where  it  would  bd 
quite  impracticable  or  highly  incommodious  to  dispose  of  or 
manufacture  the  goods  at  home/'    Would  it  not  be  both 
inconvenient  and  incommodious  to  the  plaintiff,  if  he  were 
obliged  to  have  disposed  of  the  bombazines  manufactured  by 
him  at  home  f     It  would  be  directly  contrary  to  the  exception 
of  the  general  rule,  which  was  made  in  favour  of  trade  and 
public  convenience.   It  has  been  said,  however,  that  this  is  a 
new  case,  still  it  must  depend  on  general  principle  and  analogy 
to  those  decisions  where  the  distinctions  have  been  taken  as 
to  what  cases  shall  fall  within  the  exception  of  distress,  and 
what  not.     As  to  Francis  v.  Wyatt,  it  is  unnecessary  to  say 
more  than  that  there  is  no  other  instance  to  be  found  where 
a  similar  distress  has  been  made  or  supported.     In  the  argu- 
ment in  that  case  as  reported  in  Burrow^  it  was  expressly 
asserted,  that  goods  in  the  hands  of  a  factor,  fell   within 
the  general  reason  of  exemption  from  distress  for  the  sake 
of  public  utility.     That  position  was  not  attempted  to  be 
contradicted  by  Mr.  Blackstone^  then  the  counsel  in  opposi- 
tion, nor  adverted   to  by  the  Court.     I  am  aware  that   in 
cases  similar  to  the  present,  as  to   exceptions  turning  on 
nice  distinctions,  it  is  dangerous  to  lay  down  a  rule  on  too 
broad  grounds ;  and  though  the  present  does  not  seem  to  me 
to  be  distinguishable  from  the  case  of  goods  sent  to  a  fair, 
wharf,  or  market,  which  have  been  held  to  fall  within  the 
exemption,  1   beg  I  may  be  considered  as  having  strictly 
confined  myself  in  the  grounds  of  my  opinion  to  goods  in  the 
hands  of  a  factor,  which  I  think  are  exempted  from  distress, 
as  their  being  deposited  with  him  is  in  favor  of  commerce  and 
public  convenience.     In  my  judgment,  therefore,  the  plain- 
tiff is  entitled  to  recover. 

(a)  1  Sir  Win.  Blac.  484. 
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Mr.  Justice  Pabk. — As  it  bas  been  stated  that  this  case        1821. 
embraces  a  question  of  novelty  and  importance,  it  may  fur- 
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nish  an  excuse  for  my  adding  a  few  observations  to  those  _  v. 
Mrfaicb  have  fallen  from  my  Lord  Chief  Justice,  in  the  very 
luminous  judgment  be  bas  just  given.  The  general  rule  as 
lo  a  landlord's  right  to  distrain,  is  founded  on  the  common 
laWy  and  is  perfectly  well  understood ;  but  the  exceptions  to 
it  are  clearly  stated  by  Lord  Coke,  and  recognized  by  Lord 
Chief  Justice  fVilles  in  Simpson  v.  Hartoppf  where  he  states 
that ''  there  were  five  sorts  of  things  which  at  common  law 
were  not  distrainable,  three  of  which  were  absolutely  free 
from  distress,  and  could  not  be  distrained,  even  though  there 
were  no  other  goods  besides ;  and  that  the  two  others  were 
only  exempt  sub  modo,  that  is,  upon  a  supposition  that  there 
is  sufficient  distress  besides.''  Although,  therefore,  the  rule 
for  landlords  to  distrain  is  of  most  ancient  origin,  yet  the  ex- 
ceptions to  it  appear  to  be  equally  so.  The  instances  men- 
tioned under  the  exception  as  to  trade  by  Lord  Coke,  are 
not  put  as  comprehending  the  whole  exception,  or  limiting 
it  to  a  particular  class  of  articles,  but  merely  by  way  of 
example  or  illustration.  He  states  that  "  valuable  things 
ahall  not  be  distrained  for  rent,  for  benefit  and  main- 
tenance of  trades,  which  by  consequence  are  for  the  com- 
monwealth, and  are  there  by  authority  of  law ;  as  a  horse  in 
a  smith's  shop  ;  nor  materials  in  a  weaver's  shop  for  mak- 
ing cloth ;  nor  com  in  a  market,  for  it  is  in  custody  of  law, 
and  the  like.''  But  the  principle  on  which  this  excep- 
tion is  founded,  was  most  properly  laid  down  by  the  Court 
in  Gisbourn  v.  Hurst,  for  it  was  there  resolved,  that ''  goods 
delivered  to  any  person  exercising  a  public  trade  or  em- 
ployment, to  be  carried,  wrought,  or  managed  in  the  way 
of  his  trade  or  employ,  are  for  that  time  privileged  from  dis- 
tress for  rent,  and  that  the  law  has  given  the  privilege  in 
respect  of  the  trader,  and  not  in  respect  of  the  individual." 
This,  therefore,  appears  to  me  to  furnbh  a  complete  answer 
to  the  argument  for  the  defendant ;  for  the  bombazines  in 
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1821.        question  M'ere  placed  in  the  hands  of  a  factor  to  be  managed 
for  the  bene6t  of  trade,  and  were  either  to  be  sold  or  ex- 
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V.  ported  by  him.     The  doctrine  laid  down  in  Read  v.But^ 


£lton. 


ley  (a),  is  extremely  strong  to  shew,  that  it  is  the  trade  which 
is  favoured,  and  not  the  individual  exercising  it ;  still,  bow« 
ever,  it  has  been  asked  here,  why  did  not  the  manufacturer 
come  to  London  with  the  goods  himself  ?  It  is  impossible 
that  lie  could  do  so  consistently  with  his  own  interest.  The 
character  and  business  of  a  factor  or  broker  is  as  well  known 
in  this  metropolis,  as  any  other  trade.  The  case  of  Fowkes 
V.  Joyce^  as  to  cattle  sent  to  agist,  appears  to  me  to  be  en- 
tirely out  of  the  question,  for  the  only  point  here  is,  whether 
the  goods  do  not  fall  wiihin  the  exemption  in  favor  of  trade 
and  commerce.  I  am  of  opinion  that  they  do,  and  although 
they  were  not  delivered  to  the  factor  to  be  carried,  yet  they 
were  placed  in  his  hands  to  be  managed  by  him. 

Mr.  Justice  Bur  rough. — I  am  extremely  happy  to  find 
that  this  case  must  be  decided  on  principle,  and  not  alto- 
gether goverlied  by  previous  decisions.     It  has  been  said  that 
the  right  of  a  landlord  to  distrain  has  been  always  protected 
by  law  and  assisted  by  statute  ;  but  no  statute  has  impeached 
the  exceptions  to    such  general  right,  which   have   existed 
from  the  earliest  times,  and  appear  to  be  as  old  as  the  law 
-of  distress  itself,  and  have  been   universally  adopted  since 
mills  have  been  used    for  the  purpose  of  grinding  corn,  or 
the  art  of  weaving  cloth  introduced.     The  question  then  is, 
whether  this  case  falls  within  the  principle  of  exception  in  fa- 
vour of  trade  ?     In  none  of  the  decisions  has  any  particular 
description  of  trades  been  specified,  but  the  principle  adopted 
has  been,  that  where  goods  are  sent  to  a  third  person   for 
any  certain   specified  purpose,  they  are,  during   that  time, 
privileged   from   distress,    for    the    advantage    of  trade    in 
general.     On  reading   the  case  of  Francis  v.  Wyatt,  as  re- 
ported  in  Burrow,  it  appears  to  mc   that  the  Court  were^ 

(a)  Cro.  Eliz.  696. 
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8ati86ed  that  the  case  of  a  factor  fell  within  the  exemption  1821. 
there  made  in  the  course  of  the  argument.  It  is  not  remark-  q)^]^^ 
able  that  Blacksione  should  not  have  noticed  that  position  in  _  v* 
his  report  of  that  case,  for  it  appears  that  he  argued  it 
on  the  other  side^  and  his  mind  might  have  been  too  much 
occupied  to  have  allowed  him  to  make  full  niinutes ;  besides, 
bis  reports  were  not  published  by  himself,  but  collated  from 
bis  manuscripts  after  his  death.  The  observation^  therefore, 
might  have  fallen  from  Clayton^  and  it  does  not  appear  to 
have  been  contradicted  either  by  Blacksione  or  the  Court. 
The  rule  laid  down  in  Gisboum  v.  Hurst,  appears  to  me 
not  only  to  be  particularly  applicable  to,  but  must  govern 
the  present,  viz,  that  "  the  law  has  given  the  privilege  in 
respect  of  the  trader  ;*'  and  that  principle  was  fully  admitted 
in  Francis  v.  Wyatt,  The  business  of  factors  has  consider- 
ably increased  within  the  last  few  years,  so  that  commerce 
now  could  not  well  be  carried  on  without  their  assistance  : 
they  are  as  much  traders,  and  their  business  and  occupation 
are  equally  as  well  known  as  those  of  an  inn-keeper,  weaver, 
or  taylor.  On  tliese  grounds  therefore,  I  think  the  plain* 
tiff  is  entitled  to  judgment, 

Mr.  Justice  Richardson. — ^The  general  right  of  a  land- 
lord to  distrain  for  rent  is  of  an  extensive  nature,  and  con- 
ferred on  him  as  well  by  the  common  law  as  by  statutes.  By 
the  former,  such  right  has  always  been  held  liable  to  various 
exceptions,  under  one  of  which,  it  appears  to  nie,  the  goods 
in  question  fall,  viz,  tliat  where  the  goods  of  one  man  are 
put  into  the  hands  of  another  to  be  wrought,  manufac- 
tured, or  managed  in  the  way  of  his  trade,  they  are  for 
that  time  protected  from  distress.  The  statutes  of  2  Wm.  8f 
Mary,^  c.5.  and  11  Geo.  2.  c.  19>  merely  authorize  landlords 
to  distrain  sheaves  of  corn  and  hay,  or  corn  or  grass  growing, 
ivhich  were  not  previously  distrainable  at  common  law,  and 
which  do  not  affect  the  present  question.  Still,  however,  it 
has  been  said,  that  the  exceptions  from  distress  in  favour  of 
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1821.        tradoi  are  confined  to  cases  where  the  goods  are  to  be  operated 
J"^"^^        on,  whilst  here,  they  were  only  deposited  for  the  purpose  of 

vlLM  AN 

V.  sale.   It  is  true  that  the  rule  of  exenptioB  has  been  generally 

so  conaideredy  as  in  the  instances  of  com  to  be  ground, 
or  cloth  to  be  worked,  but  it  is  not  necessarily  limited 
to  articles  of  that  description,  for  goods  are  not  deli- 
vered to  a  carrier  to  be  operated  on,  but  merely  to  be  con- 
veyed by  him  from  place  to  place;  and  in  Gisboum  v. 
HursCf  where  the  Court  laid  down  the  rule  as  applying  to 
goods  delivered  to  a  person  exercising  a  trade,  to  be  car- 
ried, wrought,  or  managed,  the  goods  were  delivered  to  a 
carrier  for  the  purpose  of  being  conveyed  by  him.  It  is 
equally  necessary  for  the  advancement  of  trade,  that  goods 
should  be  placed  with  a  factor  for  sale,  as  that  they  should 
be  delivered  to  a  carrier  for  conveyance.  It  has  been  urged, 
however,  that  a  manufacturer  ought  to  accompany  his  own 
goods  to  market  in  person,  but  if  such  an  obligation  were 
imposed  on  him  it  would  be  not  only  detrimental  to  com- 
merce, but  tend  to  narrow  trade  in  general.  Indeed,  public 
utility  requires  quite  the  reverse ;  and  it  is  for  the  advance- 
ment and  extension  of  trade  that  goods  are  sent  from  the 
place  in  which  they  are  manufactured,  to  a  market  where 
they  are  intended  to  be  disposed  of.  Foreign  goods^  imported 
into  this  country,  must  be  sold  here  through  the  medium  of 
factors,  and  it  would  be  most  injurious  if  the  manufactured 
produce  of  the  importing  country  were  liable  to  distress,  for 
the  private  debt  of  the  factor  who  is  entrusted  to  sell  them. 
This  case  therefore,  appears  to  me  to  fall  within  the  prin- 
ciple mentioned  by  Lord  Coke,  as  to  the  exception  of  articles 
from  distress  in  favour  of  trade,  where  his  Lordship  enume- 
rated certain  instances  by  way  of  example,  and  concluded 
by  stating,  that  such  exemption  extended  to  articles  of  a 
like  nature.  I  therefore  think  that  this  case  falk  expressly 
within  the  principle  of  that  exception. 

Judgment  for  the  plaintiff. 
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BiSGOODy  DemaDdaDt ;  Beutton,  Tenant;  Tuesday, 

IvEE^  Vouchee. 

jMr.  Serjt.  Pell  moved  that  tliis  recovery  which  had  been  A  recovery 

suffered  in  the  year  i784|  might  be  amended,  by  describing  ed  by  describe 

the  premises  to  be  situate  "  in  the  parishes  of  5^  John,  in  mUe?to^S 

the  city  of  Exeter,  and  5/.  David,   in  the  county  of  the  »i«n«!® "  *"  **»• 
.  .  .         .        pariah  of  il.  im 

same  city/'  they  having  been  stated  in  the  exemplification^  the  dtyorA 

as  situate  in  the  parishes  of  '^  St,  John  and  St.  David,  in  ji^  ^  ^^  [|^* 

the  city  of  Exeter.''    In  the  deed  to  lead  the  uses,  the  de-  5®  county  of 
.  .  .      the  samo  ci^,* 

scription  was  three  fields,  containing  18  acres,  in  the  parish  according  to 

of  St.  David,  in  the  county  of  the  city  of  Exeter,  and  two  lead  the  oses : 

messuages  in  the  parish  of  St.  John,  within  the  city  of  Exe-  w^e  dwcribed 

ter.     It  appeared  that  those  parishes  form  two  distinct  dis-  *"  ***?  «x«nipH- 
^^  ....  .       fication  of  the 

tricts,  St.  John's  being  within  the  ancient  walls  of  the  city,  recovery,  as 

and  St.  David's  without   them,  and   forming  part  of  the  in  ?5t|,^  p^. 
county  of  the  said  city.     He  produced  an  afiidavit  to  shew*  c'^^S^th^'cU* 
that  the  possession  had  gone  with  the  lands  since  the  reco-  of  £•" 
very  was  suffered ;  on  which 

The  Court  allowed  the  amendment  to  be  made,  as  prayed  ^n  motion  to 

amend  a  fine 
for ;    and  they  observed,  that  in  future  they  should  always  or  recovery, 

require  an  affidavit  to  be  made  when  a  fine  or  recovery  was  ^"  g*  be*pro- 
moved  to  be  amended,  that  the  possession  had  been  in  con-  <^Qced,  stating 

'  *^  ^  that  the  pos- 

formity  to  and  followed  the  deed,  since  such  fine  or  recovery  session  had 

1     .    ,  /r       1  followed  such 

was  levied  or  suffered.  instruments. 

Fiat  {a). 

(o)  Hill,  Vouchee* 

JUr.  Serjt.  Hfyioood,  on  a  former  day  in  this  Term,  moved  that  this 
recovery,  which  was  suffered  in  1792,  might  be  amended,  by  inserting 
the  words  "the  county  of  the*'  before  those  of "  city  of  Coc«i<ry,"  on 
an  affidavit,  which  stated  that  the  premises  intended  to  pass  were 
situate  in  the  county  of  tliat  city,  and  so  described  in  the  deed  to  lead 
the  oses,  but  that  by  mistake  they  were  described  in  the  recovery  as 
being  in  the  city  of  Coventry.  He  produced  an  affidavit,  shewing  that  the 
possession  of  the  premises  had  followed  the  recovery ;  and  the  Court 

Allowed  the  amendment. 
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Wednesday,  Park  v.  Torre. 

Nov.  14. 

On  a  motion  Mr.  Serjt  Vaughan,  on  a  former  day  in  thb  Tatti,  ol>- 
ment  against  tained  a  rule  nisi,  that  an  attachment  of  contempt  might 
of^thl  FllSt      "*"®  against  the  Warden  of  the  Fleet,  for  not  having  brought 

for  not  brinff.  the  body  of  the  defendant  into  Court,  pursuant  to  a  writ  of 
mg  a  defend-  *'  .-.,.         ,.         •••i.- 

ant  into  Court  habeas  corpus  ad  satisfaciendum  issued  agamst  him  m  tbis 

oikabMs  eor-    ^^use.     He  founded  his  motion  on  affidavits  which  stated 

jmt,  one  of  his  ^jjat  t|,e  defendant  was  arrested  at  the  suit  of  the  plaintiff  ia 
officers  swore  '^ 

that  the  de.  this  action,  and  afterwards  committed  to  the  custody  of  the 
the  benefit  of  Warden,  on  a  habeas  corpus ;  that  final  judgment  having 
that'bi^iouM  ^^®"  obtained  for  87/.  9s.  lOd.  a  writ  of  habeas  corpus  was 
not  be  found  sued  out  by  the  plaintiff  on  the  6th  July  last,  directed  to 
time  for  bring-  the  Warden,  commanding  him  to  have  the  body  of  the  de- 
C^r^t* 'had'ix.  fendant  before  this  Court  on  Tuesday  next  after  three  wec|ts 

nlred,  when     of  the   Holy  Trinity,  in   Trinity  Term  last,  to  iatisfy  tbf 

he  was,  con*  .     , 

fined  within      plaintiff  the  damages  and  costs  recovered  against  the  de- 

til  M. was  dis-  feodant  on  the  judgment ;  that  the  writ  was  delivered  to 
mn*'IS^er"of*'''  ^^^  Warden  on  that  day,  or  his  deputy  at  the  Fleet  Pa«n ; 
tlie  Insolvent  that  the  former  acknowledged  that  the  defendant  wn  Ullp 
Court:— The  custody  and  took  the  usual  fee  for  returning  the  writ^lbat 
todimcMt^Vai  the  record  of  the  judgment  was  brought  into  Court  on  the 
ordered  to  be  30th  July,  being  the  return  of   the  writ,  for  the  purpose 

discharged,  on  /*  °  *  .  . 

the  Warden's    of  charging  the  defendant  in   execution  at  the  suit  of  toe 

cost" ^f  the  plaintiff  upon  that  judgment ;  and  that  the  tipstaff  was  paid 
application.       |},g  usual  fees  for  bringing  him  up  ;   that  the  Warden  did 

not  bring  him  into  Court,  but  requested  to  be  allowed  until 
*the  following  day  for  that  purpose;  but  that  he  did  not  then 
do  so,  in  consequence  of  which,  the  defendant  could  not 
be  charged  in  execution  on  the  judgment ;  that  the  War- 
den had  twice  told  the  plaintiff's  attorney  that  he  had 
granted  the  defendant  the  rules  of  the  prison  and  had  takea 
security  for  his  keeping  the  same ;  and  that  he  had  been  pre- 
vented obejing  the  writ  by  reason  of  his  officers*  not  being 
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able  to  find  the  defendant  withiQ  the  rules,  or  ekewhere^  1821. 
from  the  time  he  received  the  same,  until  after  the  rising  of  p7i^ 
the  Court  on  the  last  day  of  the  last  Trinity  Term.  v. 

The  learned  Serjeant  contended  that  the  Warden  was 
equally  li^le  as  a  sheriff,  gaoler,  or  other  officer,  to  an  at* 
tachment'for  not  obeying  a  writ  of  habeas  corpus  (the  party 
being  in  his  custody),  and  more  particularly  so,  as  in  case  it 
was  enforced,  he  would  have  his  remedy  against  the  defend- 
ant's sureties,  for  a  breach  of  the  condition  of  their  bond. 

Mr.  Serjt.  Biosset  was  about  to  shew  cause  iu  the  first  in- 
stance, but  the  Court  seemed  to  doubt  whether  the  plaintiff's 
remedy  was  by  this  summary  mode  of  application,  or  by  ac- 
Uon.  He  now  did  so  on  an  affidavit  of  an  officer  of  the  pri- 
son, who  stated  that  he  had  duly  received  the  writ  of  habeas 
corpus,  and  that  in  consequence,  he  repeatedly  sent  one  of  the 
tuml^js  to  the  defendant's  lodgings,  who  resided  within 
the  rul^s,  for  the  purpose  of  his  obeying  the  writ ;  but  that 
notwithstanding  every  possible  exertion,  he  was  not  able  to 
see  the  defendant  until  late  in  the  afternoon  of  the  last  day 
of  the  last  Term,  when  it  was  too  late  to  bring  him  before 
the  Cdbct;  that  he  was  immediately  deprived  of  the  bene- 
fit of  >4^e  rules,  and  confined  within  the  walls  of  the  prison, 
where  he  continued  a  prisoner  at  the  suit  of  the  plaintiff,  until 
be  was  discharged  under  an  order  of  the  Insolvent  Debtor's 
Court,  as  well  from  this  action,  as  all  other  debts  on  which 
he  was  detained  iu  custody.  The  learned  Seijeant  submitted, 
that  it  did  not  appear  on  the  face  of  the  affidavit  that  the 
defendant  had  ever  been  out  of  the  rules ;  even  if  he  had,  it 
would  only  be  in  the  nature  of  an  escape  on  mesne  process, 
and  the  plaintiff  having  received  no  actual  loss,  he  could 
only  be  entitled  to  recover  nominal  damages.  The  pri- 
vilege of  the  rules  of  the  Fleet  Prison  were  authorised  by 
the  Court,  and  a  prisoner  within  them  might  be  consi- 
dered as  much  in  the  ctistody  of  the  Warden,  as  if  he  were 
confined  within  the  walls  of  the  prison.    This  is  not  in  the 
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1B21.        nature  df  an  escape,  nor  would  an  attachment  lie  agaiut  a 
sheriiF  for  not  bringing  in  the  bodj,  under  circumstaoces 
9.  similar  to  those  in  the  present  action  ;  for  an  action  for  an  es- 

cape  must  be  brought  before  the  return  of  a  defendant  into 
custody,  and  here  he  was  in  such  custody  on  the  last  day  of 
the  last  Trinity  Term,  and  so  continued  until  he  was  duly  dis- 
charged^ under  an  order  of  the  Insolvent  Debtors'  Court.  It 
is  true,  that  if  a  sheriff  return  non  est  inventus,  where  be  has 
or  might  have  taken  the  defendant,  he  is  liable  to  an  action  fof 
a  false  return ;  and  if  he  return  cepi  corpus,  et  paratum  habeo, 
where  he  has  taken  the  defendant,  and  let  him  go  at  large 
mthout  bail,  he  is  liable  to  an  action,  if  the  defendant  be  not 
in  custody,  or  bail  above  be  not  put  m  and  perfected,  at  die 
return  of  the  writ  {a).  So,  after  the  defendant  has  surren- 
dered, an  attachment  against  the  sheriff  for  not  bringing  in 
the  body,  is  irregular,  though  the  surrender  be  not  made 
until  after  the  rule  for  bringing  in  the  body  has  expired.  Res 
V.  The  Sheriff  of  Middlesex  (b).  The  plaintiff  therefore, 
can  have  no  remedy  against  the  Warden  for  the  amount  of 
the  debt  due  to  him  from  the  defendant ;  and  as  the  former 
has  not  in  point  of  strictness,  obeyed  his  directions  under 
the  writ,  he  can  only  be  deemed  liable  to  the  casts  of  the 
present  application. 

Mr.  Seijt,  VaughaHj  in  support  of  the  rule.-^lc  having 
been  admitted  that  the  Warden  has  in  point  of  strictness 
been  remiss,  the  plaintiff  has  a  right  to  recover  the  amount 
of  his  debt.  Although  the  rules  of  the  Fleet  Prison  may 
be  authorised  and  regulated  by  the  Court,  still,  a  defendant 
residing  within  them  must  be  considered  as  much  in  custody 
as  if  he  were  confined  within  the  walls.  It  is  discretionary 
in  the  Warden  to  grant  the  indulgence  of  the  rules  to  a  pri- 
soner, and  he  requires  sufficient  security  for  so  doing.  The 
only  question  therefore  in  this  case,  is  between  him  and  the  de- 
fendant's sureties.    It  must  be  presumed  that  the  defendant  was 

(a)  See  1  Tidd,  7th  edit  S31.  (6)  t  MaU.  &  Selw.  56t. 
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not  within  the  robs  during  the  lastTerm^  as  be  could  not  be  1821. 
fdund  till  the  last  day  of  it.  That,  therefore^  was  a  contempt  ^^^ 
for  which  an  attachment  might  issue.  The  cases  cited  as  to 
the  liability  of  a  sheriff  are  inapplieable,  as  here  the  defendant 
was  to  be  brought  up  to  be  charged  in  execution ; — and  if  a 
sheriff  neglect  to  bring  up  a  party  on  a  habea$  eorpys,  an  at* 
tachment  may  immediately  issoe  against  him*  la  Hcpman 
▼.  Barber  (a),  on  a  motion  apinst  the  Warden  of  the  Flee^ 
It  was  held,  that  if  a  habeas  corput^is  brooght|  he  must  obey 
ity  though  the  party  refuses  to  pay  his  fees;  as  he  has  a  re* 
medy  for  them.  Although  that  case  is  loosely  reported,  it 
must  be  inferred  that  the  motion  was  for  an  attachment.  As 
therefore,  it  is  discretionary  in  the  Warden  to;graDt  the  in- 
dulgence of  the  rules,  on  taking  sufficient  sureties  to  indemnify 
himself,  and  as  no  distinction  can  be  drawn  in  cases  of  arcta 
custodia  on  such  rules,  or  between  the  Warden,  gaoler,  or 
sheriff,  thfs  is  like  the  ordinary  case  where  a  party  is  to  be 
brought  up  under  a  writ  of  habeas  corpus  to  be  charged  in 
execution. 

Lord  Chief  Justice  Dallas. — ^The  Warden  of  the  Fleet 
was  unquestionably  bound  to  obey  the  writ  of  habeas  corpus, 
or  state  a  satisfactory  reason  to  the  Court  for  not  having  done 
so.  Strictly  speaking,  the  cause  assigned  for  hb  not  bringing 
the  defendant  into  Court,  does  not  amount  to  a  sufficient 
oieuse,  for  it  is  merely  sworn  by  one  of  his  officers  that  he 
received  the  writ,  and  in  consequence  thereof,  sent  one  of 
the  turnkeys  repeatedly  to  the  defendant's  lodgings ;  and  that 
Ik  was  not  to  be  found  there.  The  turnkey  however,  has 
made  no  affidavit  as  to  the  diligence  he  used  on  those  occa-> 
flions.  If  the  defendant  was  not  to  be  found  in  the  first  in- 
stance, he  should  have  increased  his  exertions.  The  only 
question  then  is,  as  to  the  result  of  the  present  application. 
An  intentional  contempt  on  the  part  of  the  Warden  cannot 
be  Sttrmised ; — but  he  was  bound  to  obey  the  writ.    Althoogh 

(«)  a  Btra.  814. 
s  2 
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die  defendant  might  not  have  been  within  the  rules,  stilly  -he 
was  taken  into  custody  on  the  last  day  of  the  last  Term,  and 
detained  within  the  walls  of  the  prison,  until  he  was  duly 
dischai^ed  by  virtue  of  an  order  of  the  Insolvent  Debtors' 
Court.  The  plaintiff,  in  point  of  fact,  has  sustained  no 
injury  from  such  neglect.  It  would  be  therefore  too  much 
to  put  him  in  a  better  situation  than  that  in  which  he  before 
stood ;  but  the  Court  will  impose  on  the  Warden  the  pay- 
ment of  the  costs  attending  the  present  application  ;  and  on 
those  terms  the  rule  must  be 

Discharged. 


Wednesday, 
Not.  14. 

If  a  defendant 
be  arrested  by 
the  initials  of 
his  christian 
nameonly,  and 
alga  a  bail- 
bond  in  a  simi- 
lar  manner; 
the  Court  will 
discharge  him 
on  entering  a 
common  ap- 
pearance, on 
bis  nndertak* 
ing  to  bring 
no  action. 


Taylor  v.  Ruthbbman. 

Mr*  Serjt.  Taddi/f  on  a  former  day  in  this  Term,  ob- 
tained a  rule  n^t,  that  the  bail-bond  which  had  been  given 
in  this  cause,  might  be  delivered  up  to  be  cancelled,  and  the 
defendant  discharged  on  entering  a  common  appearance,  he 
having  been  arrested  on  a  capias  by  the  name  of  H.  Ruiher^ 
man,  and  signed  the  bail-bond  in  the  like  manner,  the  whole 
of  his  christian  name  not  having  been  set  out  at  length  in 
either  of  those  instruments. 

Mr.  Seijt.  Vaughan  was  on  this  day  about  to  shew  cause^ 
when 


Mr.  Seijt.  Taddy  referred  to  the  case  of  Reynolds  ▼• 
Hankin  (a),  as  being  precisely  in  point ;  where  the  defen- 
dant was  arrested  by  the  name  of  jP.  fV.  Hankin,  and  de- 
scribed in  a  similar  manner  in  the  affidavit  to  hold  to  bail ; 
and  the  Court  of  King's  Bench  held,  that  an  arrest  of 
a  party  by  the  initials  of  his  christian  name  only,  was 
irregular.    He  observed,  that  the  only  distinction  here  wasj 

(a)  4  Barn.'6(  Aid.  556. 
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mliether  the  defendant  having  signed  the  bail-bond  in  the       1821  • 
same  manner  as  he  was  described  in  the  writ,  he  had  thereby      tayloii 
waived   the  irregularity;   and  observed  that  he  had  been  _       v. 
compelled  to  do  so  in  order  to  obtain  his  discharge  out  of 
custody. 

The  Court  being  of  opinion  that  the  bul-bond  was  given 
by  the  defendant  under  duress,  and  as  there  was  nothing  to 
amend  by,  they  made  the  rule  absolute,  on  the  defendant's 
undertaking  to  bring  no  action  (a). 

(a)  Bat  see  Howell  ▼.  Coleman^  t  Bos.  it  Pol.  466.    KiMg9tom  v.  UeW" 
ellyn^  aote,  toI.  iv.  317|  cwKtra. 


HooKHAM  V.  Ann  Chambers.  Wednesday, 

Nov.  14. 

Mr.  Serjt.  HuUock,  on  the  first  day  of  this  Term,  ob-  A  fern  cmmtI 

tained  a  rule  nisi,  that  the  bail-bond  which  had  been  given  ^ted,  waT^ 

in  this  cause,  might  be  delivered  up  to  be  cancelled,  and  the  ^''^^^^ 

defendant  allowed  to  file  a  common  appearance,   on   die  monbau, 

ground  that  she  was  a  feme  covert  at  the  time  the  cause  of  nti^raai  her 

action  arose,  and  continued  so  when  she  was  arrested.  dUrme  a  * 

mauti  ft  fJbero, 

m«      r«    .      n  ^^  baflng 

Mr.  Serjt.  Peake  now  shewed    cause,  on  an  affidavit,  appealed 

which  stated  that  she  was  married  to  one  Henry  Chambers  ^^^  ^ 

in  the  year  1784,  and  that  in  1813  he  obtained  a  divorce  **^**^'^^[J*** 

in  the  Consistory  Court,  d  mensA  et  thoro,  but  it  appeared  pending  at 

that  she  had  appealed  against  it,  and   that  such  appeal  was  ^^^  arretted. 

still  pending;  it  was  also  sworn,  that  the  plaintiff  knew  how 

she  was  situated  at  the  time  of  the  arrest.      The  learned 

Serjeant   observed    that    the    only  question  was,  whether 

she  was  sueable  as  a  single  woman ;    and    that  the  cases 

Mhich  had   been  decided  as  to  where   there  had  been  a 

separation  between  husband  and  wife  by  mutual   consent^ 
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1821.       were  entirely  out  of  the  question.     In  OmyrCs  Digeii  («), 
HooKHAM     ^  '*  stated  that  in  an  action  by  husband  and  wife,  it  may 
V-  be  pleaded,  that  there  was  a  divorce  between  them,  and  so 

that  she  was  not  his  wife ;  and  it  seems  that  such  plea 
may  be  pleaded  in   general  terms,    without  assigning    any 
cause  of  divorce.      In  Lady  Belknap*s  case  (6),  she  was  al- 
lowed to  sue  out  a  writ  iu  her  own  name,  her  husband  being 
banished  during  the  king's  pleasure,  and  not  abjured  the 
realm.     In  Stevens  v.  Tot  (c),  it  was  decided  that  if  a  wife 
*    be  divorced  d  mensd  et  thoro,  she  may  nevertheless  sue  alone 
without  her  husband,  as  if  he  were   in  exile.     The  same 
rule  holds  as  against  the  wife,  and  therefore  the  defendant 
in  this  case  may  be  impleaded  as  a  feme  sole.     In  Sparrow 
V.  Carruthers  (d),  where  the  husband  had  been  transported 
for  seven  years,   before  the  expiration  of  which,  the  wife 
contracted  a  debt,  and  was  sued  for  it,  Mr.  Justice  Yates 
thought  that  the  transportation  suspended  the  disability  of  the 
wife,  and  that  she  might  be  sued  as  nfeme  sole.    And  in  the 
case  of  De  Gaillon  v.  VAigle  (e),  it  was  held,  that  the  wife 
might  acquire  a  separate  character  by  her  husband's  residing 
abroad.    Or  by  his  deserting  the  kingdom ;  Walford  v.  De 
Pienne  (f).    So,  in  Hopewell  v.  De  Pinna  (g),  which  was 
an  action  on  a  promissory  note,  and  the  defendant  pleaded  co- 
verture, and  it  appeared  that  her  husband  went  abroad  twelve 
years  ago ;  it  was  held,  that  she  was  bound  to  prove  that  her 
husband  was  alive  within  seven  years,  and  letters  which  he  had 
written  being  produced,  to  shew  that  he  was,  the  defendant 
had  a  verdict.    These  cases  have  established  the  principle, 
that  where  husband  and  wife  are  separated  by  legal  authority, 
so  that  as  the  former  is  not  answerable  for  her  debts,  or  amen- 
able at  law  for  her  misconduct,  or  any  other  acts,  wheilier 
the  divorce  be  permanent  or  temporary,  she  may  be  sued  as 
a  feme  sole.    Here  it  is  quite  clear,  that  the  husband  could 

(a)  Tit.  Abatement  (E.  6.) (b)tHen.  4.  fol.  7.  (a.)  S.  C.  Co.  Lit. 

132  b.  (c)  Moore,  666. (c/)  2Sir  Wm.  Blac.  1197,  (n.)    S.C. 

1  Term  Rep.  6,  (n.) (e)  i  Bos.  &  Pul.  357 (/)  2  Esp.  Rep. 

564.  (y)!|  Camp.  113. 


Hook  HAM 

V. 

Chamkers. 
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not  be  sued,  as  he  was  bound  to  allow  his  wife  alimony  on        1821. 
account  of  the  divorce. 

Mr.  Serjt.  Hullocky  in  support  of  the  rule  relied  on  the 
case  of  Marshall  v.  Ration  (a),  as  having  impugned  the  au- 
thority of  all  the  previous  decisions  on  this  subject ;  and 
where  it  was  clearly  established,  that  a  fenie  covert  cannot 
bring  an  action,  or  be  impleaded  as  a  feme  sole,  notwith- 
standing she  lives  separately  from  her  husband,  and  has  a 
separate  maintenance  secured  to  her  by  deed.  He  also  re- 
ferred to  Pritchett  v.  Cross  (b),  where  a  married  woman  being 
arrested  for  penalties  on  the  lottery  act,  was  discharged  by 
the  Court  on  entering  a  common  appearance,  on  her  making 
an  affidavit  of  her  coverture. 

The  Court  held,  that  these  authorities  were  decisive  ;  and 
as  the  appeal  against  the  divorce  was  still  pending,  it  iiud  the 
effect  of  suspending  the  sentence  of  tiie  lilcclesiastical 
Court ;  and  that  the  special  circumstances  in  this  case  did 
not  distinguish  it  from  the  general  principle  which  had  been 
established  by  the  decision  in  Marshall  v.  Rutton  ;  and  they 
consequently  ordered  the  rule   to  be  made 

Abioluic. 

(a)  8  Term  Rfp.  545. (6)5  llini.  liJac  17. 
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Nov^ie  Doe,  on  ihe  demise  of  Azarius  Penwarden  v. 

John  Gilbert  and  Nathaniel  Gilbert. 

^  forT*^'  This  was  an  action  of  ejectment  brought  by  Azarius 
temporal  e»-      Penwarden.  as  heir   at  law  of  A^nes  Hatherly,  to  recover 

tates  and   ef.     .  .  ^  i.    .     o  .11         j 

fects,  gave  and  ^"6   possession    of    two   tenements  called    Bromeniiis  and 

tii?^!^e  b     ^l^ckhillsy  in  the  parish  of  Pancraswicke,  in  the  county  of 
^e  manner       Devon,    in  the    possession    of  the  defendants,  as  devisees 
she  bequeath-  under  the  will  of  their  father  John  Gilbert. 
9ndioM,u,3k       At  the  trial  of  the  cause  before  Mr.  Justice  Holroyd,  at 
8he**dirccted"  £je/er,  at  the  last  Lent  Assizes,  a  verdict  was  taken  for  the 

to  be  paid  by     plaintiff,  subject  to  the  opinion  of  the  Court  on  the  Con- 
ner ezecator  . 
within  three      stiliction  of  the   following  will ;  which  was  duly  executed 

heT^d'ecewe'-  *"^  attested  to  pass  real  estates :— "  In  the  name  of  God, 
also  she  gave,  Amen.  1,  Agnes  Hatherly,  of  the  parish  of  Pancraswicke^ 
bequeathed  to  in  the  county  of  Devon,  widow,  do  make  this  my  last  will 
lands  tene^*^  ^^^  testament,  in  manner  and  form  following  : — First,  I  re- 
"d^to*  *"^**®"  sign  my  soul  to  God,  &c. ;  and  as  for  my  temporal  estates  and 
particularly       effects,  I  give  and  dispose  of  the  same  in  manner  and  form 

those  called  .  .  ^ 

B,  and  c.  si-  following ;  that  is  to  say,  I  give  and  bequeath  unto  Lydia 

^MdiweTe  Casely,  the  sum   of  4/.;   also  I  give   and  bequeath   unto 

lately  the  Man/  Hatkerly,  of   the  parish  of  BridgenJe,  widow,  3/. ; 

husband,  and  which  with   the  last  legacy,  I  order  and  direct  to  be  paid  by 

and  residue  of  ™y  executor  within  three  months  after  my  decease : — Also,  I 

her  goods  and  gjyg^  devise  and  bequeath  unto  John  Gilbert,  of  Pancraswicke 

sonalandtes-  aforesaid,  all  my  lands,  tenemetfts  and  hereditaments,  with 

tate  and  ef>'  their  and  every  of  their  appurtenances,  and  particularly  those 

ever  ^k*^^  commonly  called  and  known  by  the  name  of  Bromehills  and 

and  bequeath-  JB/dcAAiV/j.  situate,  lying  and  being  in  Pa/icra^tz^fte  aforesaid. 

ed  tx)  the  said         ,     ,  •  ,  ,      ,     f    1      .      f  •  .      • 

J.  G.  whom      and  which  were  lately  the  lands  of  mberitance  of  my  deceased 

she  appointed 
sole  executor 

of  her  will:— Held,  that  J.  G.  took  a  fee  in  the  lands  of  B.  and  C.  it  being 
the  intention  of  the  testatrix,  as  collected  from  the  will,  to  dispose  of  all  her 
property  ;  and  that  the  words  "  testamentary  esute,"  in  the  residnai^  clause, 
cuuuected  with  those  of  '*  temporal  estates''  in  tbe  introductory  clause,  were 
6uffici(;nt  to  convey  such  an  estate,  although  the  clause  devising  the  lands, 
would  give  him  an  estate  for  life  only. 


Pbrwasdbv 
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husband  fVilliam  Haiherly ; — and  all  the  rest  and  residue  of  1821. 
my  goods  and  chattels,  personal  and  testamentary  estate  and  ^^^s^/ 
effects  whatsoever,  I  give  and  bequeath  unto  the  said  John  d. 

Gilbert,  whom  I  make  whole  and  sole  executor  of  this  my 
last  will  and  testament.    In  witness,  &c."  Qumemt4 

In  case  a  life  interest  only  passed  to  John  Gilbert,  by  the 
above  will  of  j^gnes  Hatherly,  then  the  verdict  for  the 
plaintiff  was  to  stand ;  but  if  the  fee  passed  under  the  will, 
then  it  was  admitted  that  the  defendants  were  in  the  lawful 
possession  of  the  property,  and  a  verdict  was  to  be  entered 
for  them. 

The  case  now  came  on  for  aiigument,  when 

Mr.  Seijt.  Bosanquet,  for  the  plaintiff,  submitted,  that 
John  Gilbert,  the  devisee,  took  only  an  estate  for  life,  there 
being  no  words  of  limitation  contained  in  the  will,  nor  any 
others  equivalent  to  the  word  '*  estate,"  so  as  to  pass  the  in- 
heritance. The  only  question  is,  whether  the  residuary  clause, 
as  connected  with  the  introductory  words,  can  be  construed 
lo  as  to  shew  that  it  was  the  intention  of  the  testatrix  that 
an  estate  in  fee  should  pass.  From  the  language  of  the 
whole  of  the  will,  it  must  be  taken  that  she  knew  the  mean- 
ing of  technical  terms ;  for  the  words  ^'  give  and  bequeath" 
are  used  by  her  in  the  beginning  of  it,  as  being  applicable  to 
the  legacies ;  and  the  same  words  are  adopted  in  the  re- 
siduary clause,  which  therefore  can  only  apply  to  the  per- 
sonal estate,  although  the  words  **  effects  whatsoever,"  are 
there  introduced ;  for  the  word  ^'  effects,"  prima  facie,  is 
applicable  to  personal  property  only,  and  does  not  affect 
real  estate ;  and  more  particularly  so,  where  it  iscoupled  with 
goods  and  chattels.  It  must  be  admitted  that  the  bequest 
of  the  testamentary  estate  in  that  clause  is  io  itself  equi- 
vocal, but  as  it  is  connected  with  the  personal  estate,  it 
clearly  shews  that  it  was  the  intention  of  the  testatrix  to 
confine  it  to  that  alone.     Her  object  was  to  give  to  her  ex- 
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1821.  ecutor  die  beneficial  interest  in  whatever  property  might 
^^^^^  come  to  him,  to  be  administered  in  his  character  as  soch  t 
d.  '  and  that  after  the  payment  of  the  two  legacies  in  qnestion, 
PniwARDBN  jj^  should  be  entitled  to  the  residue.  If  the  executor  was 
OuBBar.  Quly  to  take  under  the  residuary  clause,  it  is  perfectly  clear, 
^at  none  of  the  real  property  would  pass  to  him.  The 
words  of  the  introductory  clause  are  not  so  strong  as  in 
several  cases^  where  it  has  been  determined,  that  a  fee 
would  not  pass;  for  as  Lord  Hardwicke  very  properly 
observed,  **  intent  is  one  thing,  and  execution  another.'' 
if  words  in  such  a  clause  are  applicable  to  real  and  per« 
sonal  property,  they  must  be  confined  to  the  latter,  so  as 
not  to  prejudice  the  heir  at  law.  In  Shaw  v.  Bnli  (a), 
where  ji.  being  seised  in  fee  of  five  messuages,  devised  two 
of  them  to  his  wife  for  life,  remainder  to  his  two  daughters 
in  fee,  and  devised  the  third  to  the  wife  and  her  heirs ;  be 
also  devised  the  fourth  to  bis  wife  and  her  heirs,  she  pay* 
inghis  legacies  in  case  his  goods  did  not  answer  them  all; 
and  if  she  did  not  make  provision  for  the  payment  of  hia 
legacies  in  her  life-time,  that  it  should  be  lawful  for  the 
legatee,  after  her  death,  to  sell  the  said  messuage  to  satisfy 
the  legacies  out  of  the  value  thereof;  and  all  the  overpliif 
of  his  estate  was  to  be  at  his  wife's  disposal,  whom  he  made 
his  executrix ;  it  was  held,  that  the  last  bouse  did  not  pass  ; 
and  the  Court  there  held,  that  making  a  person  executor^ 
and  giving  the  overplus  of  the  estate,  gives  only  the  per«* 
sonal  estate ;  and  Lord  Chief  Justice  Trevor  said  (b),  *<  In 
the  construction  of  wills  generally,  the  words  ^  my  estate,* 
'  the  residue  of  my  estate,'  or  '  the  overplus  of  my  e^te,' 
may  well  pass  an  inheritance,  where  the  intent  is  apparent  to 
pass  it.  But  such  intent  to  carry  an  inheritance  by  aucb 
words,  must  be  very  apparent,  and  necessary  to  be  drawn 
from  the  words  of  the  will,  and  circumstances  of  the  case ; 
for  if  the  words  be  indifferent  to  real  and  personal  estate, 
or  may  be  applied  to  personal  alone,  there  tlic  heir  at  law 

(«)  12  Mod.  693,  (6)  Id.  oD6. 
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ii  aol  to  be  diiinherited  by  the  implication  of  luch  wordi^       I89t» 

or  by  any  inplicatioQ  at  ally  but  wbat  if  a  oeceiaary  one;'*        ^T^^ 

and  it  was  also  there  decided,  that  if  words  which  of  tbenr  4. 

selves  would  diiuaberit  ao  heir  at  law,  be  joined  with  others  «. 

which  make  them  less  forcible^  they  shall  be  construed  for     ^^^'SaAT* 

bis  benefit.    [Mr.  Justice  Park.-^ln  Barnes  v.  Patch  (a),  it 

appears  that  tlie  Master  of  theRolb  doubted  the  position  of 

Lord  Trevor  in  that  case,  where  he  said,  that  ^'  *  my  estate/ 

'  the  residue  of  my  estate/  or  '  the  overplus  of  my  estate/  oiay 

well  pass  an  inheritance,  where  the  intent  is  apparent  to  pass 

it  /'    for  his  Honor  there  observed,  that  ^'  the  doctrine  of 

modern  cases    is,  that  where   there    is  nothing   to  qualify 

the  word  '  estate',  it  will  carry  tetl  as  well  as  persomil  estate^ 

and  the  contrary  intention  ought  to  appear  to  induce  the 

Court  to  put  upon  that  word  a  less,  extensive  significatioa 

than  it  naturally  bears."]    The  word  **  estates"  in  the  in^ 

troductory  clause,  must  be    resUained  to  Aings  efusdem 

generis,  with  which  it    is    coupled  and    associated;    and 

here,  it  was   accompanied  with   the  word  **  eflfects,"  which 

must  be  deemed  to  apply  to  personal  estate  only.    So,  the 

word  ^'estate"  in   the  residuary  clause  is  not  suflkient  td 

pass  a  fee,  as  it  is  coupled  with  the  residue  of  the  goods 

and  personal  estate  of  the  testatrix.     In  Timeweli  v.  Per^ 

kirns  (Jh),  where  the  devise  was  in  the  following  terms,  viz* 

**  All  those  my  freehold  lands  and  bop  grounds,  with  the 

messuages,  &c.  now  in  the  tenure  of  I*,  and  all  other  the 

rest,   residue  and   remainder  of  my  estate,  consisting   in 

ready  nioiiey,  plate,  jewels,  leaseSi  judgasenls,  mortgages,  &c. ; 

or  in  any  other  thing  whatsoever  or  wheresoever,  1  give  to 

ji.   B.  and  her  assigns  for  ever;"   Mr.  Justice  Foriescue 

said  (c),  that  '<  the  word  *  estate,'  was  expressly  confined  to 

personals,  as  plate,  jewels,  judgments,  mortgages,  &c.  which 

are  all  personal   estate,   and  dierefore  he  thought  that  the 

residue   of  the   testator's  real  estiite  did  not  pass ;  but  that 

supposing  it  would  admit  of  a  doubt,  yet  certainly  the  heir 

(a)  8  Ves.  608.  WtAtk.  tOf.     i      (c)  Id.  103. 
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1621.        ait  law  ought  to  be  preferred,  unless  the  intention  of  die 
^^        testator  to  exclude  him,  appeared  exceeding  plain."      In 
d.  Doe,  d.  Spearing  v.  Buckner  (a),  it  was  held,  that  words  in 

9.  the  introductory  clause  of  a  will,  eniimeratmg  property  as 

Gilbert,  meant  to  be  devised,  were  not  of  themselves  sufficient  to 
dispose  of  a  fee,  unless  there  were  subsequent  words  in  the 
will  to  carry  the  intent  of  the  testator  into  execution ;  al* 
though  they  may  have  some  effect  in  the  construction  of  the 
will.  There  the  introductory  words  were  far  stronger  than 
here,  for  the  will  commenced  thus : — "  As  to  my  estate  and 
effects  both  real  and  personal,  I  give  and  dispose  as  follows:" 
The  testator  then  gave  the  sum  of  4000/.  to  trustees,  upon 
trust ;  and  then  by  the  residuary  clause,  gave  ''  all  the  res^ 
residue  and  remainder  of  his  estate  and  effects  of  any  and 
what  nature  or  kind  soever  or  wheresoever,  to  the  trustees, 
their  executors  or  administrators,  in  trust  from  time  to  time 
to  add  the  interest  thereof  to  the  principal,  so  as  to  accu- 
mulate the  same ;  it  being  his  will  that  the  residue  should 
not  be  paid  or  payable,  but  at  the  time  and  in  the  manner, 
and  to  the  several  persons,  as  the  principal  sum  of  4000/* 
had  been  directed  to  be  paid ;"  and  it  was  determined,  that 
the  testator's  freehold  property  did  not  pass  under  the  will ; 
but  went  to  the  heir  at  law ;  the  terms  in  the  clause  being 
wholly  inapplicable  to  real  estate,  and  notwithstanding  there 
were  general  words  in  the  introductory  clause  as  to  all  the 
testator's  estate  and  effects,  both  real  and  personal ;  and 
Lord  Kenyon  there  said,  in  delivering  the  judgment  of  the 
Court  (6),  **  It  is  our  duty  to  give  effect  to  the  intention  of 
die  testator,  if  that  can  be  discovered ;  but  if  we  cannot 
find  out  that  intent,  the  title  of  the  heir  at  law  must  pre- 
vail. I  do  not  see  any  words  in  the  will  to  disinherit  the 
heir  at  law.  The  testator  set  out  in  the  beginning  of  his 
will  as  if  he  had  intended  to  dispose  of  all  his  property ; 
but  though  tliose  general  words  would  have  shewn  his  in- 
tention if  there  had  been  subsequent  words  in  the  will  to 

{^)6  Term  Rep.  610.  (fr)  Id.  61S. 
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carry  that  intent  into  eiecution,  as'  was  held  by  Lord  Talboi       1821. , 
in  Ibbeimm  v.  BeckwUh  {fl\  it  has  been  held  in  a  variety  of 


cases ;  that  alone  they  are  not  sufficient  to  dispose  of  a  fee.  <l- 

And  by  advertbg  to  the  residuary  clausci  there  are  no  words  o. 

to  pass  the  estate  in  question.     Seeing  therefore,  that  there     ^'i**'*''* 
is  nothing  in  the  residuary  clause  to  pass  this  estate,  and  that 
there  is  nothing  in   the  will  to  make  it  necessary  for  the 
trustees  to  take  it  to  perform  any  trust  in  them,  the  heir  at 
law  stands  entrenched  in  his  right  as  heir,  and  cannot  be  re- 
moved from  it."    That  case  is  particularly  applicable  to  the 
present;  and  there  both  the  introductory  and  residuary  clauses 
were  infinitely  stronger  than  m  this;  as  the  word  ''real" was 
not  used  in  either ;  but  the  word  **  estate''  was  coupled  with 
personal  effects  only.    The  devise  as  to  the  lands,  is  express, 
and  conveys  but  an  estate  for  life,  as  no  words  of  inheritance 
kure  attached  to  it ;  and  it  must  be  presumed  that  the  tes- 
tatrix intended  to  give  thereby  all    the  interest  which  the 
devisee  was  to  take  in  the  lands  in  question ;  and  it  is  a  well 
known  rule,  that  an  estate  which  is  given  in  express  terms, 
cannot  be  enlarged  by  implication,  unless  such  implication 
be  necessary  to  further  the  manifest  intention  of  the  testator, 
as  expressed  in  his  will.    It  cannot  be  supposed  that  the  tes- 
tatrix meant  to  give  a  larger  estate  in  the  lands  by  the  re- 
siduary clause  than  she  had  given  in  that  immediately  pre- 
ceding it,  under  which  she  used  the  word  **  devise/'  as  being 
applicable  to  real   property,  and  the  interest  which  the  de- 
visee was  to   take  therein.     It  may  be  contended  however, 
that  as  she  has  adopted  the  word  *'  testamentary"  in  the  re- 
siduary clause,  it  may  have  the  effect  of  conveying  an  estate 
in  fee ;  but  that  word  must  be  taken  to  apply  to  such  pro- 
perty only  as  might  be  administered  under  the  will.      Al- 
though in  Smith  v.  Coffin  (6),  where  A,  by  his  will,  reciting, 
''  as  to  such  worldly  estate  as  God  had  pleased  to  bless  him 
with,"  made  a   provision  for  his  heir  at  Iaw»  and  devised 
^*  all  the  rest    and  residue  of  his  goods,  chattels,  rights, 

(a)  Cas.  temp.  Talb.  157.  (6)  2  Hen.  BUc.  444. 
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^radki,  penofml  and  tettamentaty  esiate  ^vhatsoefer,  to  A 
for  hi8  own  uie>  benefit^  and  disposal ;"  it  was  decided,  that 
under  such  clause,  B.  took  an  estate  in  fee  in  the  landa  of 
the  testator ;  still  that  case  has  carried  the  doctrine  on  this 
subject  too  far,  and  has  seldom,  if  ever  been  refened  to 
as  an  authority ;  nor  been  adverted  to  by  text  writers,  as 
such  (a).  There,  however,  the  testator  made  a  provision 
for  his  heir  at  law,  wtuch  was  chargeable  oiit  of  bis  re^ 
siduary  estate,  and  there  was  no  previous  disposition  of  the 
hinds  by  any  clause  in  the  will ;  and  Mr.  Justice  Bulkt 
there  said  (6),  that  '*  the  testator  meant  to  devise  all  his  pro^ 
perty ;  that  the  word  '  testamentary'  is  as  well  applicable  to 
real  as  to  personal  estate  ;  and  if  it  were  not  applied  to  the 
real  property,  it  is  merely  tautologous ;  and  in  constraing 
wills,  the  G>urt  will,  if  possible,  give  a  meaning  to  evety 
word/*  The  determination  in  that  case,  therefore,  turned 
entirely  on  the  intention  of  the  testator,  and  cannot  govern 
the  present;  besides,  there  the  executrix  was  not  appointed 
in  the  same  clause,  as  here,  and  the  messuage  devised  to  her 
formed  no  quesUon  in  the  cause.  Here,  however,  on  look^ 
ing  at  the  residuary  clause,  it  is  perfectly  clear  that  the 
testatrix  did  not  intend  to  give  a  larger  interest  to  the  de- 
visee than  he  would  take  as  legatee,  or  executor,  and  more 
especially  as  the  testatrix  had  expressly  stated  what  interest 
he  was  to  take  in  the  lands  in  question,  by  the  clause  im- 
mediately preceding  it.  At  all  events,  the  words  ''  testa- 
mentary estate  and  effects,"  cannot  be  applied  to  the  mterest 
the  devisee  was  to  take  in  the  real  estate,  but  only  to  the 
disposition  of  the  personal  property,  which  might  be  given 
to  him  by  the  Ecclesiastical  Court,  after  he  had  proved  the 
will ;  for  a  devise  is  founded  on  different  principles,  and 
governed  by  different  rules  from  a  testament,  which  is  only 
an  instrument  to  convey  personal  property  (c).  So,  the  words 
'^  temporal  estates*'  in  the  introductory  clause,  can  refer 


(a)  Bnt  see  Crni8e*s  Dig.  vol.  6.  Sd  edit  page  j^O. 
Blac.  450.  (c)  See  Cowp.  305. 
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only  to  sptritaal  effects.      In  Denn,  d.  Afoof  v.  Melhr  (a),        1821. 

where  the  residuary  clause  was  in  these  terras^  viz*  **  all  the         ^^^ 

rest  of  my  lands,  tenements,  and  hereditaments,  eidier  free-  d. 

hold  or  copyhold^  and  also  all  my  goods,  Sic.  after  payment  ^ 

of  my  just  debts  and  funeral  eipences,  I  give  and  bequeath 

the  same  to  A.  whom  I  appoint  my  sole  eaecutriz ;''  it  was 

held,  that  she  only  took  an  estate  for  lift;  and  in  Doe,  d. 

Small  y.  Allen  (6),  where  a  testator^  as  to  what  real  and 

personal  estate  it  had  pleased  Ood  to  bless  him  with  (all 

his  debts,  &c.  being  first  paid  out  of  his  personal,  and  if 

that  was  not  sufficient,  out  of  his  real  estate),  he  devised  all 

his  messuages,  lands,  tenements,  and  hereditaments  in  S.  8cc. 

to  ^. ;  it  was  held,  that  A^  took  only  a  life  estate.    From 

Iboie  cases  therefore,  it  is  clear  diat  an  estate  for  life  only 

passed  to  the  devisee  by  the  clause  in  the  will  under  which 

the  lands  in  question  were  conveyed  to  him ;  and  the  residuary 

clause  which  follows,  does  not  give  him  a  greater  interest 

therein.     [Lord  Chief  Justice  Dallas* — ^Those  two  latter 

cases  do  not  appear  to  me  to  furnish  any  rule  by  which  we 

are  to  be  guided  in  deciding  the  present,  as  it  depends  on 

the  construction   of  the   word  ''  testamentary,"  which  has 

lieen  introduced  in  the  residuary  clause  of  the  will ;  and  the 

4mly  question  is,  whether  that  clause,  as  coupled  with  the 

introductory  words,  indicates  an  intention  in  die  testatrix, 

tfiat  it  should  be  considered  as  applicable  to  both  her  real 

and  personal  estate,  or  whether  it  should  be  confined  to  the 

latter  only.] 

Mr.  Serjt.  Toddy,  contrd.  John  Gilbert,  the  devisee, 
took  an  estate  in  fee  under  the  will  of  the  testatrix ;  and  the 
defendants  are  therefore  entitled  to  retain  the  possession  of 
the  property  in  question.  Jt  is  manifest  as  well  from  the 
introductory  words,  as  from  the  whole  of  the  will,  that  she 
meant  that  none  of  her  property  should  remain  undisposed 

(a)  5  Term  Rep.  558.      S.  C.  1  Bos.  &  Pal.  558.      S  Bob.  Se  Pol.  ia 
Error,  S47.  (»)  8  Term  Rep.  497. 
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.1821.        of.     She  directed  the  devisee  to  pay  legacies  within  a  limited 
^^         tiine>  and  as  she  contemplated  her  real  estate  when  she  used 
d.  the  words  *^  temporal  estates"  in  the  first  devise^  it  is  evident 

^,  that  she  wished  the  words  '^  testamentary  estate''  to  include 

GiLBBKT.     jjgy  yg^i  egt3jg  in  iijg  last;  and  the  word  "  estate"  or  **  es- 
tates'' standing  singly  in  a  devise,  will  pass  the  fee-simple, 
unless  it  is  accompanied  by  words  implying  a  contrary  mean* 
ingy  and  sufficiently  strong  to    controul  it.      Although  in 
Denn,  d,  Gaskin   v.  Gaskin  (a),  it  was  determined,    that 
where  there  are  no  words  giving  an  inheritance,  or  plain  in- 
dication on  the  face  of  the  will  for  inferring  an  intention  in 
the  testator  so  to  do,  the  devisee  takes  only  an  estate  for 
life ;  stilly  a  testator's  intention  must  be  collected  from  the 
words  he  has  used,  and  not  from  conjecture ;  and  if  there 
be  sufficient  to  shew  in  a  subsequent  part  of  a  will,  that 
he  meant  that  a  larger  estate  was  to  be  conveyed,  it  must 
pass   accordingly.      It  is  equally  true,  that  a  fee  will  not 
pass  by  force  of  the  word  ''  hereditaments"  alone.     So  the 
word  *^  effects"  per  se,  carries  nothing  beyond  the  personalty, 
and  although  the  words  ^'  wheresoever  and  whatsoever,"  or 
*'  of  what  nature  or  kind  soever,"  follow  that  word,  they  are 
not  sufficient  without  other  aid  from  the  context,  to  bring 
real  estate  within  the  descriptive  force  of  the  term.     Here, 
however,  the  intention  of  the  testatrix,  from  the  manner  of 
her  expressions  throughout  the  whole  of  the  will,  must  be 
looked   at ;    and   the   question  is,  whether  the  words  *'  all 
the  rest  and  residue  of  my  personal  and  testamentary  estate 
and  effects,"  used  in  the  residuary  clause,  contained  such  an 
express  devise  to  the  devisee,  as  will  exclude  the  heir  at  law, 
and  as  was  truly  observed  by  Mr.  Justice  Buller  in  Smith  v. 
Coffin,  *'  If  the  word  ^  testamentary'  be  not  applied   to  the 
real  property,  it  is  merely  tautologous,"  and  will  be  of  no 
avail  whatever ;  and  he  also  observed,  that  ^*  In  construing 
wills,  the  Court,  will  if  possible,  give  a  meaning  to   every 
word."     It  has  been   said   that   the  word  **  testamentary" 

(a)  Cowp.  667t 
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■rast  be  confined  to  personalty  only ;  bbt  on  reference  to  die  .1821. 
statutes  of  wills  {a),  it  appears  to  be  e(}ually  applicable  to  a  ^^ 
devise  of  lands^  for  both  these  statutes  adopt  the  terms  mill  ^ 

and  ^es^amei?/ as  beitig  synoaymous,  as  they  empowered  any  «^ 

person  to  dispose  of  his  lands  by  his  loit  nill  and  testament  ^*'*"*^i 
in  writing.  The  word  *'  testamentary,''  therefore,  has  the 
effect  of.  including  all  such  property  as  would  pass  by  a  will 
or  testament  under  those  statutes ;  and  here  the.  testatrix  t  has 
ued  the  words  **  personal  and  testamentary  estate/'  as  shew- 
ing her  intention  to  dispose  of  her  real  as  well  as  her 
personal  property.  .The  construction  put  by  the  Court  as 
to  the  meaning  of  the  word  ''  testamentary/'  in  the  case  of 
Smith  V.  Coffin,  is  expressly  in  point,  and  the  autliorily  of 
that  case  has  never  been  impeached  or  doubted.  Inde* 
pendently  of  that,  however,  the  devisee  must  take  an  estate 
ill  fee,  for  he  was  directed,  as  executor,  to  pay  legacies 
^ithin  three  months  after  the  decease  of  the  testatrix ;  and 
the  real  estate  might  have  been  chargeable  for  that  purpose. 
The  judgment  of  the  Court  in  Demu,  d.  Mellor  v.  Moor  {b)y 
is  io  point  for  the  defendants,  where  the  testator  devised  all 
t\ie  rest  of  his  lands,  tenements,  and  hereditaments  to.hia 
vlife,  after  payment  of  his  just  debts  and  funeral  expences, 
and  appointed  her  his  executrix;  it  was  hel6,  that  she  took 
a  fee  in  the  testator's  lands :  ai^d  although  the  judgment  in 
t)iat  case  was  reversed  in  the  House  of  Lords  (r)  yet  Chief 
Baron  Macdonald,  in  delivering  the  opinion  of  the  Jad^s, 
there  said  (i^),/'  It  is  clearly  settled  in  a  variety  of  cases^  that 
if  one  devise  his  estate  to  another,  paying  hb  debts,  or  he 
paying  his  debts,  or,  paying  a  sum  in  gross,  a. fee.  must  ne- 
c^sarily  pass,  because  as  the  devisee  js  to  pay  the  debts  or 
dioney  in  all  fevents,  and  his  interest  may.c^ase  before  he  is 
r^-paid  out  pf  the  estate  if  it  Jbe  only  an  estate  for  life,,  he 
ipay  be  a  loser,  which  the  testator  cannot  be  supposed  to  have 
iatended.      So,  if  an    annual  payment  by  the  devisee   to 

'     (a)  32  Hen,  8.  c.  1.    34  &  35  Hen.  8.  c.  5. (6)  1  Bos.  &  Pul.  $6%, 

(e)  See  Moor  ▼.  Deim,  <k  ilfeUM*,  S  Boiwir  Pol.  247.«— <4}  Id.  250. 
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•1821.  -ftnolher  person,  be  directed  by  the  will  to  continue  during 
^-"^^  the  life  of  such  other  person,  as  the  devisee  may  be  a  loser 
cj, '  if  he  do  not  survive  that  person,  an  intent  is  from  thence 
PaawARDBH  eoUected  that  he  is  to  take  a  fee/'  Here,  the  lands  were 
OrLRVRT.  given  absolutely  to  the  devisee,  as  well  as  the  whole  of  the 
personal  property  of  the  testatrix.  It  has  been  contended^ 
however,  that  the  lands  were  specifically  devised,  and  in 
terms  which  passed  an  estate  for  life  only ;  but  the  residnafy 
clause  includes  all  the  property  of  the  testatrix  which 
was  not  before  properly  conveyed,  and  conseipieiitly^ 
the  reversion  passed  under  that  clause,  although  an  estate  for 
life  might  only  have  passed  under  the  terns  of  the  former* 
The  position  laid  down  by  Lord  Trevor,  where  he  stated, 
that  '*  the  surplus  of  my  estate  might  pass  the  estate/'  was- 
doubted  iu  Barnes  v.  Patch ;  but  that  case  is  inappUcaUe  ta 
the  present ;  and  in  Chichester  v.  Oxendon  (a),  it  viras  held, 
that  a  devise  of  all  my  estate  otjlshton,  passed  a  fee^simple, 
as  being  descriptive  of  the  interest  devised,  and  not  merely' 
of  the  situation  of  the  land.  The  cases  of  TwuweU  ▼• 
.  Perkins,  and  Doe,  d.  Spearing  v.  Buckner,  turned  entirely 
on  the  construction  of  the  particular  clauses  in  the  wills, 
neither  of  which  were  similar  in  terms  to  the  present,  and 
therefore  those  cases  do  not  apply.  In  the  former,  die  tea* 
tator  explained  his  own  meaning  of  the  word  "  estate"  in  the 
residuary  clause,  by  shewing  of  what  he  understood  it  to 
consist,  viz, ''  m  personal  things  only,  as  ready  money,  plate, 
jewels,  &c.  or  in  any  other  thing  whatsoever  ;"  which  was 
properly  decided  to  be  confined  to  personals  only,  and  woold 
not  have  die  effect  of  conveying  the  testator's  real  estate ; 
and,  in  the  latter  case,  the  residue  of  the  testator's  estate  was 
given  to  trustees,  their  executors  and  administrators,  to  add 
the  interest  to  the  principal,  so  as  to  accumulate  the  same ; 
and  as  Lord  Kenyan  observed  (6),  ^  the  interest  and  principal 
were  to  make  one  consolidated  sum  of  the  same  nature:  bot- 
that  these  were   terms  wholly  inapplicable  to  a  real  eatate."* 

(a)  4  Taant.  176.  (o)  6  Term  Rep.  613. 
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It  has  been  said,  ihat  here  the  devisee  was  appointed  A<A€      1821. 

executor  in  the  same  clause  in  which  the  residuary  estate  was        ^^ 

bequeathed  to  him.      That  circumstlince.  however,  is  im-  _      ^' 

PaawARDSv 

material.  In  Hogan,  d.  Wailis  v.  Jackson  (a),  it  was  de«  _  «. 
ctded,  that  if  the  words  used  in  a  devising  part  of  a  will, 
though  not  proper  and  technical,  are  yet  sufficient  to  carry 
the  interest  contended  for;  as  where  a  testator,  after  be- 
ginning with  the  usual  introductory  words  as  to  his  worldly 
substance,  gave  to  his  mother  bis  bouse  and  lands  of  G. 
for  the  term  of  her  life,  without  the  liberty  of  committing: 
waste  thereon,  and  by  the  residuary  clau^  devised  to  her  cit 
the  remainder  and  residue  of  all  his  ^ecfs,  both  real  and 
personal^  she  was  adjudged  to  take  the  fee  under  the  resi* 
4uary  clause  of  the  will.  So,  here,  the  testatrii^  by  tbe^ 
conveyance  of  ''  all  the  rest  and  residue  of  her  personal  and: 
testamentary  estate  and  effects,^'  intended  to  convey  all  that 
she  had  not  before  disposed  of,  which  intention  must  be 
carried  into  effect  from  the  words  contained  in  the  whole  of 
the  will ;  and  if  the  residuary  clause  be  connected  with  the 
general  introductory  words,  it  is  perfectly  clear  that  the  real, 
estate  in  fee  will  pass  to  the  devisee,  notwithstanding  the 
apparent  inconsistency  of  the  intermediate  clause,  by  the 
terms  of  which  an  estate  for  life  only  might  pass/ 

•  m 

Mr*  Serjt*  Bosanquet  in  reply* — ^The  words  '*  rest  and. 
residue"  in  the  residuary  clause,  are  merely  words  of  relation, 
and  are  of  themselves  incapable  of  passing  the  absolute  in« 
terest,  and  must  therefore  have  a  necessary  reference  to  pro-, 
perty.of  th^  testatrix  before  mentioned  in  the  will,  from  the 
whole  of  which  it  must  be  collected,  whether  they  were  id-*, 
tended  to  apply  to  real  or  personal  property.    In  Hogan,  d. , 
WaUis  V.  Jackson,  the  word  **  reaT*  was  introduced  in  that, 
clause,  which  was  held  sufficient  to  pass  the  real  estate;  but 
here  the  word/'  estate"  was  accompanied  with  ^*  personal  ef-. 
fects"  only.  Although  the  case  of  Smith  v.  Coffin  has  been  r^^ 

(a)CoWp..S99. 
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1821.       lied  on  as  being  expressly  in  point  for  the  defendants^  as  to  the 
"T^^        construction  of  the  wbrf  '*  testamentary,"  yet  Mr.  Justice 
d.  £ti//er there  observed,  that  ''cases  of  this  sort  depend  on 

BMw^RDBN   ni^jjgg  Qf  expression,  and  sometimes  even  on  a  single  word.** 
Alb'bkt.     There,  too,  the  residuary  estate  was  charged  with  the  pay- 
ment of  d^bts,  and  the  executor  was  appointed  in  a  distinct 
clause,  while  here,  as  to  the  legacies  it  is  quite  clear  they 
Were  to  be  satisfied  out  of  the  personalty,  as  they  were  directed 
to  be  paid  within  three  months  after  the  decease  of  the  tes« 
tatrix ;  and  they  could  not  have  become  a  charge  on  the  rea' 
estate,  unless   she  had    so    expressed  herself  in    thie  will 
That  case,  therefore,    is  distinguishable  from  the  present, 
as  here,  her  intention  is  as  strong  to  shew  that  she  intended 
the  devisee  to  have  possession  of  her  personal  property  only, 
as  it  there  wais  to  convey  a  real  estate ;  for  by  the  clause  im- 
ibediately  preceding  the  residuary  one,  all  her  lands,  and 
particularly  those  in  question,  were  devised,  and  that  clause' 
only  appliedf  to  her  real  estate,  whilst  in  the  introductory 
and  residuary  clauses,  she  had  confined  her  expressions  to' the 
bequests  of  personalty  only,  using  precisely  the  same  terms 
as  were  adopted  and  applied  to  the  two  legacies  dii-ected  to 
be  paid   by  the  devisee  as  her  executor. 

Lord  Chief  Justice  Dallas. — Every  case  of  this  de- 
scription  depends  on  its  own  peculiar  circumstances,  each  of 
which  embraces  a  question  of  construction,  which  most  be 
collected  from  the  whole  of  die  will.  It  may  therefore^  be 
premised  by  way  of  observation,  that  every  case  on  the  con- 
struction of  such  an  instrument,  must  be  considered  indivi- 
dually, and  looked  at  carefully,  and  with  caution.  Thial  is  the 
more  evident,  from  the  multiplicity  of  decisions  in  questions 
relative  to  devises  of  real  property,  and  the  very  nice  dis- 
tinctions which  have  be^  drawn  respecting  them.  The 
case  of  Smith  v.  Coffin  has  been  said  to  be  expressly  in 
point,  where  Mr.  Justice  Buller  most  justly  obserted  (a) 

(c)  S  Hen.  Blac.  450. 
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thaf  cases  of  this  sort  dep^d  •on  niceties  of  expression^        ld2L. 
and  sometimes  even  on  a  single  word,  and  as  it  has  been        ]d^ 
frequently  said,  the  nonsense  of  one  man  cannot  be  a  guide  _      ^» 
for  that  of  another.    But  the  question  must  always  be  what  v, 

was  the  intention  of  the  testator  i  That  is  the  polar  star  by 
which  we  must  be  guided." — Speaking  for  myself,  I  should 
be  extremely  cautious  in  deciding  a  case  of  this  description 
upon  the  authority  of  another,  unless  upon  comparison, 
they  are  found  to  be  literally  and  substantially  the  same.  If 
I  now  entertained  any  doubt,  I  should  require  time  for  fur- 
ther consideration ;  and  more  particularly  so,  as  Smith  v. 
Coffin  appears  to  be  a  single  case  as  to  the  construction  of 
the  words  ^*  testamentary  estate,"  in  the  residuary  clause  of  a 
will,  and  rather  extending  the  doctrine  as  to  the  effect  of  such  a 
clause.  Though  I  do  not  say  the  decision  of  the  Court  Was 
not  warranted  by  principle^  still,  however,  the  determination 
in  that  case  has  not  been  adverted  to  by  the  general 
text- writers ;  and  it  is  therefore  now  pressed  on  me  for  thd 
first  time.  Here,  it  appears  to  be  evident  from  the  meaning 
of  the  will,  that  the  testatrix  intended  to  dispose  of  the 
whole  of  her  property :  and  the  presumption  is,  that  whercf 
it  is  apparent  on  the  foce  of  the  instrument,  that  all  the  pro- 
perty should  pass,  it  must  be  mtended  that  the  testator 
meant  that  the  whole  of  his  property,  both  real  and  perso- 
nal, should  be  disposed  of.  That  however,  is  not  suffi- 
cient, unless  words  of  inheritance  be  added,  or  other  words 
adopted  equivalent  thereto,  so  as  to  carry  a  fee.  Here,  un- 
der the  clause  devising  the  lands  and  tenements  in  question, 
there  are  no  such  words  ;'  and  if  that  clause  be  taken  alone, 
it  is  quite  clear  that  an  estate  for  life  only  passed  to  the  de- 
irisee  ;  but  as  I  have  previously  observed,  the  whole  of  the 
will  must  be  considered  together ;  and  the  question  then  is, 
whether  connecting  the  word  **  testamentary,"  in  the  resi- 
duary clause,  with  the  general  introductory  words,  it  was  the 
jUtention  of  the  testatrix  to  dispose  of  the  whole  of  her 
property,  so  that  an  estate  in  fee  should  pass  to  the  devisee  i 
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1821  •        Generally  speaking,  the  words '' rest  and  residue''  are  not 


j^  sufficient  for  that  purpose. .  There  are  many  cases  in  which 

d.  the  words  'V  estate  and  effects"  have  been  construed  to  con* 

PSM  WARDEN 

^  vey  a  fee,  from  the  company  in  which  they  are  found ;  but 

QwVTt      if  here,  those  words  only  had  been  used,  and  the  testatriz 
bad  devised  the  lands  expressly  by  a  former  clause  to  the 
devisee,  stilly  by  giving  him  the  '^  rest  and  residue''  of  her 
''  estate  and  effects/'  they  would  pass  her  personal  property 
only,  as  the  lands  were  expressly  devised  before ;  and  it  must 
therefore  be  supposed,  that  she  thought  she  had  disposed  of 
them  in  the  manner  she  intended.     Considering  however,  that 
the  case  of  Smith  v.  Coffin  is   undistinguishable  from  the 
present,  as  there,  as  well  as  here,  the  word  ^*  testamentary," 
was  accompanied  in  the  residuary  clause  by  nearly  the  same 
expressions,  relating  only  to  personal  effects ;  and  as  the  tes- 
tatrix  in  the  introductory  clause,  professed   to  dispose  of 
all  her  property,  I  concur  with  Mr.  Justice  Buller  and  Mr. 
Justice  Heath,  that  the  expressions  in  the  residuary  clause 
might  include  a  real  estate,  as  they  are  to  be  taken  in  the 
largest  sense,  in  order  to  correspond  with  tiie  introductory  part 
of  the  will ;  and  therefore,  that  the  word  '^  testamentaij*'  may 
be  as  well  applicable  to  real  as  personal  estate.     Indeed  the 
latter,  in  delivering  his  opinion  in  that  case,  observed^a),  that 
*'  the  word  '  testament^y'  was  a  most  comprehensive  term, 
and  that  the  Court  would  interpret  it  in  much  too  narrow  a 
sense,  if  it  were  to  be  confined  to.  personal  property.    Tliat 
after  the  devise  of  the  personal  estate,  the  testator  might 
have  changed  his  mind,  and  desigued  to  give  also  his  real 
estate,  by  the  residuary  clause.     The  word  '  testameutaiy/ 
therefore    might  be  considered  as  declaratory  of  a  subse- 
quent intention  to  that  effect." — ^This  might  be  inferred  in 
the  present  instance.     I  am  therefore,  unable  to  distinguish 
this  case  from  tliat  of  Smiih  v.  Coffin ;  and  on  looking  at 
the  circumstances  belonging  to  each,  I  thinlc  the  devisee, 
John  Gilbert,  took  an  estate  in  fpe  in  tlie  lands  devised  to 
him  by  the  will  of  tbe  testatrix. 
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■ 

Mr.  Justice  Pabk. — There  can  be  no  doubt  as  to  the  g^*  1821. 
neral  intent  of  the  testatrix :  she  clearly  meant  to  dispose  of  X^^^ 
the  whole  ^f  her  property,  both  real  and  personal.    A  dis-  d. ' 

tinction  has  been  taken  in  the  course  of  the  argument^  be-  ^^ 

Iween  spiritual  and  temporal  effects ;  but  the  word  ^'  testa-  OihaMBT* 
mmtary"  does  not  apply  to  bequests  of  chattels  alone^  as  it 
was  introduced  into  the  statutes  of  wills,  as  being  applicable 
to  devises  of  lands.  It  is  true,  that  although  introductory 
words  will  not  convey  every  thing  which  a  testator  may  possess, 
yet  they  are  of  great  use  to  aid  the  construction,  and  shew 
his  general  intent ;  for  as  was  observed  by  Lord  Elknb(h 
rough,  in  the  case  of  Doe,  d.  Bales  v.  Clayton  (a),  **  To 
give  effect  to  the  devise,  the  devisee  must  have  been  intended 
to  take  an  estate  commensurate  with  the  desire  of  the  testa- 
tor; and  as  an  estate  for  life  would  not  be  adequate  to  such 
purpose,  it  follows  that  the  devisee  must  have  been  intended 
to  take  a  fee.  This  construction  may  be  considered  as  in  a 
degree  aided  by  the  introductory  words  of  the  will,  respect, 
ing  his  worldly  and  temporal  estate,  &c.  which  are  allowed 
to  have  some  weight  in  cases  where  the  intent  of  the  testator 
is  doubtful,  and  where  there  are  other  words  in  the  will  to 

J 

carry  his  inteat  into  effect."    Here  it  must  be  assumed^ 
that  the  fee  in  the  lands  of  Bromehilh  and  Blackhilh  did  not 
pass   by  the  clause   in  which  that  property  is  specifically 
devised.      It  is   therefore   necessary  to   refer  to  the  resi-r 
duary  clause,  from  which  it  appears  to  me  that  it  did  ;  and 
more  particularly  so,  if  it  be  coupled  with  the  decision  in 
Smiih  V.  Coffin,  from  which  I  am  altogether  at  a  loss  to 
distinguish  it.     Mr.  Justice  Heath  there  observed,  that  **  the 
word  '  testamentary'  was  a  most  comprehensive  term,  and 
that  it  would  be  interpreted  in  much  too  narrow  a  sense,  if 
it  were  to  be  confined  to  personal  property,  and  thdt  there 
were  no  circumstances  in  the  will  to  controul  that  body  of  evi* 
dence,  if  it  might  be  so  called.    That  wills  were  frequently 
made  in  extremis^  sometimes  when  the  agonies  of  death  were 

(«)  s  Eait,  147, 
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1821.       approaching,  and  it  would  be  unfair  to  construe  sinctly  the 
^^        words  used  by  an  ignorant  testator  in  that  situation."  Besides, 
<>•  the  Courts  have  been  more  liberal  in  the  construction  of 

Vft  words  in  modem  times  than  was  formerly  adopted ;  and 

more  particularly  so,  in  cases  of  devises  of  lands  widi  an 
imperfect  local  description,  to  which  they  have  given  a  fa^ 
larger  latitude.  Although  the  point  in  this  case  turns  prim 
cipalFy  on  the  introduction  of  the  word  "  testamentary"  in  the 
residuary  clause  of  the  will,  yet,  in  such  a  clause,  where  the 
word  *'  estate"  comes  after  several  words  properly  descrip*. 
tive  of  personalty  only,  Lord  Hardivicke  laid  down  the  dis- 
tinction in  Tilley  v.  Simpson  (a),  viZy  that  where  the  pre^ 
ceding  words  fully  comprehend  all  the  personalty,  so  that 
there  is  nothing  to  satisfy  the  word  *  estate,'  unless  it  be  held 
to  apply  to  the  real  property,  there,  notwithstanding  the 
company  in  which  it  is  found,  it  will  pass  the  real  property 
of  the  testator.  The  case  of  Timewell  v.  Perkins  merely 
shews,  that  there  can  be  no  room  for  doubt  where  the  testa-* 
tor  explains  his  owti  meaning  of  the  word  '*  estate,"  by  shew* 
ing  of  \%hat  he  understands  it  to  consist;  that,  therefore, 
does  not  appear  to  me  to  be  applicable  to  the  present.  As 
therefore,  the  word  **  estate"  has  been  held  to  include  real* 
property  as  well  as  personal,  where  it  has  not  been  con£ned 
by  the  testator  to  the  latter  description  alone ;  and  further, 
if  a  testator  devise  all  hb  personal  ^'  estate  and  estates  what- 
soever,*' the  inheritance  shall  pasd  by  the  latter  words  (6),  as 
well  as  on  the  authority  of  Smith  v.  Coffin^  I  am  of  opinion 
that  the  fee  passed  to  the  devisee  under  the  will  in  (question,- 
and  consequently  that  a  verdict  must  be  entered  for  th&< 
defendants. 

■ 

Mr.  Justice  Burrough. — In  deciding  questions  of  this 
description,    as    to    die    intention    of   a    testator,    I    rely ' 
wholly   on    the  words  of  the  will  itself,    and  not  on  the 
authority  of  previous  cases.     Here,  I  think  there  cau  be  no  • 

(a)  S  Tcnn  Rep.  659,  n.    '  (b)  Id.  660. 
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doubt  \?hatever  as  tb  the  meaning  of  the  testatrix.  It  is  triic^  1821  • 
that  ahhou^  iotroductohy  words  do  not  of  themselves  pass  jy^^^ 
an  estate  of  ioheritante,  still,  they  are  important  to  shew  pg„^^'|^^-„ 
the' intention  of  the  maker  of  the  will.  The  testatrix,  at  the  _  «. 
commencement,  stated,  that  **  as  for  her  temporal  estates 
and  effects,  she  gave  and  disposed  of  the  ^ame  in  manner 
following,"  and  after  bequeathing  two  small  legacfes,  she 
''  gave,  devised,  and  bequeathed  unto  John  Gilbert,  all  her 
lands  and  tenements,  and  particularly  those  called  BromB" 
hills  and  Blackhills,  and  which  were  lately  the  lands  of  her 
husband."  There  can  be  no  doubt  but  that  she  intended 
that  the  words  '^  temppral  estates  and  effiects"  should  apply 
as  well  to  lands  as  to  chattels,  and  that  the  legacies  might 
be  paid  out  of  either ;  and  by  the  clause  devising  the  lands^ 
she  meant  that  the  temporal  estates  might  apply  to  them,  ao 
as  to  pass  to  the  devisee  an  estate  in  fee.  It  is  not  necessary 
however  to  consider,  whether  such  an  estate  passed  by  the 
former  part  of  the  will  or  not ;  for  the  testatrix's  intention 
appears  to  me  to  be  clear  from  the  residuary  clause,  by  which 
she  ''gave  and  bequeathed  all  the  residue  of  her  goods  and 
chattels,  personal  and  testatnentafy  estate'  and  effects  what- 
soever/' which  are  sufficient  to  include  the  fee;  for  at  the 
outKt  she  contemplated  that  her  temporal  estates  would 
connect  the  lands  with  them,  and  she  afterwards  adopted  the 
word  **  testamentary,"  in  the  same  sense  as  '^  temporal,"  in 
the  introductory  part  of  the  will.  On  looking  therefore, 
at  the  whole  of  the  will,  although  the  fee  might  not 
have  passed  by  the  introductory  words,  or  the  clause  by 
which  the  lands  in  question  were  specifically  devised,  yet, 
it  appears  to  me,  that  the  residuary  clause,  as  coming  after 
the  expressions  therein  adopted  by  her,  would  be  sufficient 
ao  to  do. 

Mr.  Justice  Richardson. — It  is  unnecessary  for  me  to 
add  more  than  a  few  observations,   as  I  fully  concur  with 


Gilbert. 
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1621.        the  Court  in  thioking^  that  an  estate  in  fee  passed  to  the  de- 
Bob         ^^^  under  the  residuary  clause  of  the  will.    Unless  it  did, 
_      d.  the  latter  part  of  it  would  be  inoperative.    *'  All  the  rest 

V.  and  residue  of  my  goods  and  chattels*'  would  have  passed 

all  the  personal  estate  of  the  testatrix ;  and  unless  the  word 
''  testamentary"  were  intended  to  have  been  applied  to  other 
property,  it  would  have  been  useless  and  tautologous.  By 
the  introduction  of  the  words  ''  personal  and  testamentary 
estate  whatsoever/'  I  think  it  must  be  intended  that  she 
meant  to  pass  all  the  property  she  possessed,  both  real  and 
personal^  to  tlie  devisee.  At  all  events,  this  is  the  safest 
construction,  if  the  intent  of  the  testatrix  be  attended  to 
throughout  the  will.  It  has  been  said  however,  that  the 
word  **  testamentary"  applies  only  to  a  bequest  of  chatteb, 
and  not  to  a  devise  of  lands.  But  that  is  answered  by  a 
reference  to  the  statutes  of  wills  ;  and  here,  at  the  very 
commencement  of  the  will,  the  testatrix  declared,  that  she 
made  it  as  her  ^'  last  will  and  testament,''  from  which  it 
must  be  inferred,  that  she  meant  it  to  apply  to  her  real 
as  well  as  personal  property;  and  in  the  residuary  clause 
she  appears  to  have  made  the  same  distinction. 

Judgment  for  the  defendants. 
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Robinson  r.  Sundell.  Monday, 

Nov.  19. 

Mr.  Seijt.  Pell  applied  for  a  rule  to  shew  cause  why  the  If  a  defendaal 
defendant  should  not  be  discharged  out  of  custody  in  execu*  ^  gngi  wider 
tion  in  this  suit,  pursuant  to  the  statute  48  Geo.  3.  c.  123  (a),  ^  iSacSoa 

on  an  affidavit  which  stated^  that  he  had  been  arrested  for  until  tbo  debt 

and  costs 
19/- ;  that  he  defended  the  action  until  the  costs  amounted  to  amonnt  to 

nearly  100/.,  when  he  gave  a  warrant  of  attorney  to  the  plain-  ^'^Jft^/* 

tiff  to  confess  judgment  for  that  sum,  which  was  afterwards  ^«"^  ««▼«• 

,  a  wtrrant  of 

duly  entered  up.  It  was  also  sworn,  that  he  was  taken  m  ex-  tttoniey  for 
ecution  for  the  last-mentioned  sum,  and  that  he  had  been  tbe  original 
in  prison  under  it  for  more  than  twelve  calendar  months.       ^^^"nnSr^ 

The  learned  Serjeant  submitted,  that  this  was  an  opprea-  which  jodg- 

nont  was  on* 
sive  proceeding  on  the  part  of  the  plaintiff;  and  that  the  tci«d  np,  and 

Court  in  the  exercise  of  their  discretion  would  take  cogni-  ^^  ^^S^ntioB^ 

zance  of  the  original  debt,  for  which  the  defendant  had  been  ^^f  ^  ^ 

^  '  was  not  en- 

arrested,  although  the  judgment  entered  up  on  the  warrant  titled  to  his 

of  attorney,    and  under  which  he  was  taken  in   executiou,  der  the  su- 

amounted  to  more  than  20L  '"?•?  ^'  ^ 

c.  iss,  ai« 

tboQch  he  had 
*  lain  in  prison 

But  the  Court  held,    that  die  statute  only  extended  to  more  than 

.    ,  1  •  I    •       1  •  twelTemonthf, 

persons  m  execution  on  judgments,  which  m  this  case  ap-  i^  the  warrant 

peared  to  have  been  properly  entered  up  on  tlie  warrant  of  ^J"  p^i^'** 

attorney  for  the  amount  of  the  original  debt  and  costs,  and  to  have  been 
.  improperly  olH 

that  as  It  did  not  appear  that  such  instrument  had  been  ob-  tained  from 

lained  from  the  defendant  by  coercion,  or  that  it  was  executed  i^^.  ij,  custody 

by  him  when  he  was  in  custody,  he  was  not  entitled  to  relief.  •'  die  time  it 
^  *''  was  i^ven. 

Rule  refused. 

(a)  By  which  it  is  enacted,  that  **  all  persons  in  ezecntlon  npon  any 
judgment  obtained  in  any  Court,  &c.  for  any  debt  or  damages  not 
exceeding  SOL,  exclusive  of  tbe  costs  recovered  by  such  judgment,  and 
who  bhali  have  lain  in  prison  thereupon  for  the  space  of  twelve  sue- 
cesstve  calendar  months,  next  before  the  time  of  their  application  to 
be  discharged,  may,  upon  application  for  that  purpose  in  Term  time, 
made  to  some  one  of  his  Majesty's  superior  Courts  of  record  at  H'(;«<- 
minster,  to  the  satisfaction  of  such  Court,  be  foiUiwith  discharged  out 
of  custody,  as  to  such  execution,  by  the  rule  or  order  of  such  Court.** 
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Novf«o!  Hudson  and  Another  v.  Harrison. 

Where  a  ship    I  HIS  was  an  action  of  assumpsit,  brought  by  the  plaiatiffs 

nvrns  wrecked  ^      ,    ^  .        ,  /    .  .    •         i  *. 

ontbesistDe-  to  recover  300/.  from  the  defendant^  being  the  amount  of 

t^r^^rths  ^^  subscription  to  a  policy  of  assurance  for  7000/.,  effected 

of  her  cargo,  in  the  name  of  the  plaintiffs^  or  as  agents,  and  dated  on  the 

winesy  were  6th  December,  1819>   on  goods  in  the  ship ''Scz;a/&v/' oo  a 

impregnated  ^^jage  '*  Rt  and   from  the  Cape  of  Good  Hope  to  Bristol^ 

ter^and^Je'  ^*^^rP^^'>  nnd  Dublin,  all  or  either,  including  the  risk  of 

assured  gave  craft,  at  the  premium  of  two  and  a  half  guineas  per  cent,,  to 
ooticeofabaD-      ^        ^         .....  ^  ,  r    t     - 

donment,'  as     return  ten  shillings  per  cent,  for  such  part  of  the  interest  as 

on  thTwlST'  ^'8**^  ^®  discharged  at  her  first  port.*'     By  a  memorandum 

being  the  day  in  the  poficy,  the  insurance  was  declared  to  be  ^' .on  wines, 
on  which  they      ,      ^  ,  .  ,  ^ 

heard  of  the    valued  at  25/.  per  pipe,  and  at  the  same  rate  for  hogsheads.  ■ 

€ore  the  re-*   ^^^  declaration  averred  the  interest  in  the  goods  insured  Uf 

m^s  of  the  be  in  the  plaintiffs  and  Daniel  Dixon ;  the  sailing  of  tha 
cargo  were  ■  >  o 

bronght  on  vessel  with  the  goods  insured  on  board,  on  the  voyage  in* 
that  it'araonnt-  sured ;  and  a  total  loss  of  the  goods  by  the  perils  of  the  seas. 
lMs*a8*  w*  '^^  defendant  pleaded  the  general  issue. 

ranted  the  no-      At  the    trial    of  the  cause   before    Lord   Chief    Justice 
tice  of  aban- 
donment.        Dallas,  at  Guildhall,  at  the  Sittings  after  the  last  Michael- 

intending  to  ^t^  Terra,  the  Jury  found  a  verdict  for  the  plaintiffs,  dfrr 
doMicftt^a're"  "™*8^'  300/.,  subject  to  the  opinion  of  the  Court,  upon  the 
bound  to  do  so  following  case  : — 

sonable  time  ;  The  plaintiffs  are  partners  with  Daniel  Dixon  %t  the  Copf 
fore,' tii^l^"  ef  G^^  ^^^y  "nder  the  firm  of  Thomas  Hudson,  Dixoik 

sured,  four      and  Co.,  and   they  are   also  partners  in  London,  under   tbt 

days  after  a 

notice  of        firm  of  Thomas  Hudson,  Donaldson,  and  Co.     On  the  31st 

abandonment 

had  been  given,  called  a  meeting  of  the  underwriters  at  UoyiVty  three 
of  whom  attended  and  authorised  the  assured  to  act  as  if  nd  assurance 
had  been  effected,  and  the  damaged  wines  were  accordingly  advertised  for 
saie,  but  previous  to  its  taking  place,  some  of  the  underwriters  forbad 
it,  and  rejected  the  notice  of  abandonment,  after  more  than  two  months 
had  elapsed,  during  which  time  they  had  not  interposed  : — Held,  that  their 
silence  tor  bo  long  a  time  was  such  an  acquiescence  by  them  as  to  amount  to  an 
acceptance  of  tlie  abandonment,  and  that  they  could  not  afterwards  prevent 
the  sdlc. 
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jlugust,   ISig,  Daniel  Dixon,  iu  the  name  of  his  firm,        ie21« 
entered  into  a  charter-party    under   sea],    at  the  Cape  of      ^^^^^ 
Good  Hope,  with  John  Phillips,  master  of  the  Swallow,  by  v. 

which  she  was  hired  to  take  a  cargo  of  wine  for  a  voyage 
from  the  Cape  of  Good  Hope  to  Bristol,  for  orders,  from 
the  plaintiffs ;  and  having  there  unloaded  such  part  of  the 
cargo  as  they  should  direct,  she  was  to  proceed  to  the  ports 
of  Liverpool,  Dublin,  or  Cork,,  or  any  two  of  them,  the 
plaintiffs  might  direct,  .and  discharge  the  remainder ;. i^nd 
upon  the  delivery  of  the  cargo,  freight  was  to  be  paid  as 
follows,  viz.  for  such  part  of  the  cargo  as  was  discharged  at 
Bristol,  90s.  per  pipe,  or  two  half  pipes,  with  five  per 
cent,  primage,  and  27/.  lOi*  as  port  charges ;  for  such  part 
of  the  cargo  as  was  discharged  at  the  second  port  of  Liver^ 
pool^  Dublin,  or  Corft,  32«.  6d*per  pipe  or  two  half  pipes, 
with  five  per  cent,  primage,  and  25L  as  port  charges ;  and 
for  such  part  of  the*  cargo  as  was  discharged  at  the  third 
port  of  Dublin  or  Cork,  35s.  per  pipe,  or  two  half  pipes, 
with  five  per  cent,  primage,  but  without  any  allowance  as 
port  charges.  On  the  25th  September,  1819,  Daniel  Dixon 
shipped  at  the  Cape,  on  board  the  Swallow,  the  wine  in 
question,  which  consisted  of  £41  pipes  and  71  half  pipes 
or  hogsheads  of  Cape  wine,  the  property  and  on  the  account 
and  risk  of  himself  and  the  plaintiffs,  of  the  value,  accord- 
ing to  the  invoice  price,  of  7947/.,  of  which  he  advised  the 
plaintiffs  by  letter,  in  consequence  of  which  letter,  the 
policy  in  question  was  effected.  T^e  Swallow,  with  the 
wines  insured,  sailed  from  the  Cape  on  the  9th  October, 
1819,  and  in  the  night  of  the  21st  December  following,  was 
driven  by  a  gale  of  wind  on  tlie  rocks  near  Portishead,  about 
thirteen  miles  from  Bristol,  and  soon  afterwards  fell  over  on 
her  side.  On  the  23rd  December,  the  plaintiffs  in  London 
beard  of  the  vessel  being  on  shore,  and  the  same  day  gave 
notice  of  abandonment  to  the  defendant,  and  the  other 
underwriters  to  the  policy.  On  the  22iid  December,  the 
master  of  the   Swallow  went  to   Bristol,  and  applied  to 
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182l«        Messrs.  Jlexander,  merchants  aod  ship  agents  there,  Vf\i9 
Hudson      ^^re  unknown  to  the  plaintiffi  and  the  underwriters,  for  their 
Harruoit     **'®^**"ce,  desiring  them  to  do  the  best  for  alL  concerned.. 
On  the  same  day,  the  Excise  and  Custom-house  officers  pro« 
ceeded  to  the  vessel,  for  the  purpose  of  protecting  the  re- 
venue, aid  to  assist  in  saving  the  caigo.    Messrs.  Akxamder 
eng^^ed  lighters  and  ciaft  to  bring  the  cargo  to  Brisioi.    On 
die  22d  December  eleven  casks  were  taken  out  of  the  vet* 
8el,'anda  hole  was  cut  in  her  side,  through  which  there^ 
mamder  of  the  cargo  was  removed  into  lighters,  on  the  six- 
following  days,  and  taken  to  Bristol.    The  tide  rises  at. 
Portishead  nearly  forty  feet,  and  at  high  water  the  whole  of 
the  cargo  was  almost  covered  with  the  sea,  and  the  greatest* 
part  remained  underwater  for  about  nine  hours,  between 
flood  and  flood,  and  when  part  had  been  removed,  the  re- 
sidue floated  in  the  vessel.     Seventeen  of  the  casks  were 
empty,  and  some  leaked  when  they  were  taken  out.     The 
vessel  .was  afterwards  floated  to  Bristol,  and  being  incapable 
of  repair  her  materiak  were  sold.    The  plaintifis  intended 
to  land   100  pipes  of  the  wine  at  Bristol,  and   to  send 
the  residue    to  Dublin.      If  the    100  pipes  had  arrived 
safe,  they  would  have  sold  at  Bristol  from  about  £^/.  to  26/. 
|:»er  pipe,  but  no  ofierwas  made  by  the  master  or  owner  of 
the  Swallow   to  forward  the  remainder  to  Dublin.     The 
plaintiffs  called  a  meeting  of  the  underwriters  for  the  27th 
December f  at  Lloyd! s  Coffee  House,  London^  at  which  only 
three  of  them  attended,  and  they  authorised  the  plaintifia  to 
send  a  person  to  Bristol,  at  the  expence  of  the  underwriters, 
to  superintend  the  preservation  of  the  cargo,  and  to  act  in 
every  respect  as  if  there  had  been  no  insurance,  and  the 
plaintiffs  accordingly  sent  a  person  to  Bristol  for   that  pur- 
pose.   The  defendant  did  not  attend  that  meeting.     The 
wines  saved  were   placed   by  Messrs.  Alexander  in  vaults 
under  the  king's  locks.    A  claim  was  made  by  the  revenue 
officers  at  Bristol,  for  salvage  of  the  cargo,  which  upon  a* 
hearing  before  the  magistrates,  veas  dismissed.     After  tbe^ 
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sarvey,  Measrs.  Alexander,  without  any  authority  from  tbd  .1821. 
plaintiffsy  or  the  underwriten^  but  acting  according  to  their  Hm^soa 
judgment  for  the  benefit  of  all  concerned,  adfertised  the  „  **  ^ 
wines  for  sale  by  auction  at  Bristol,  on  the  Ist  March,  1820, 
on  account  of  the  underwriters,  of  which  they  gave  a 
month's  notice  in  the  country  newspapers,  and  in  the  Public 
Ledger  in  London.  On  the  day  preceding  the  btended  sale, 
Messrs.  Alexander  received  a  letter  from  the  attornies  for  the 
defendant,  dated  Xoiufoit,  the  26th  February,  stating,  that  they 
had  been  consulted  by  several  of  the  underwriters  on  the  Sw<U^ 
low,  and  noticing  the  advertisement  for  the  sale,  and  that  no 
misunderstanding  or  prejudice  might  thereafter  arise  on  that 
subject,  they  informed  them,  that  the  undervrriters  did  not 
sanction  the  sale,  but  denied  any  right  of  sale  by  which  their 
interest  could  be  affected ;  and  they  also  denied  that  any  rif^t 
of  abandonment  existed  in  the  insured  ;  and  that  should  any 
of  the  wines  have  been  lost  or  damaged  by  any  peril  insured 
against,  the  underwriters  would  be  rewfy  to  pay  any  such  loss 
as  might  arise  upon  them  ;  and  that  if  any  of  the  wines  were 
not  at  their  port  of  destinatioo,  the  under^'riters  required  the 
same  to  be  forwarded,  and  they  would  be  ready  to  pay  any 
expences  or  charges  property  incurred,  to  which  they  might 
be  liable  under  the  policy.  A  number  of  persons  from 
different  parts  of  the  country  had  assembled  at  the  time  and 
place  of  sale,  but  in  consequence  of  this  letter  it  was  post-* 
poned.  On  the  17th  March,  1820,  the  attorney  for  the 
plaintiffs  wrote  to  the  attornies  for  the  defendant,  proposing 
chat  the  wines  should  be  sold  without  prejudice  to  any  of 
the  questions  that  had  been  made,  or  that  might  thereafter 
arise  on  the  part  of  the  insured  or  the  underwriters.  No 
answer  having  been  returned  to  this  letter,  the  plaintiffs  on 
the  1st  April,  1820,  wrote  to  Messrs,  Alexander,  requesting 
that  they  would  sell  the  wines  on  account  of  the  con- 
cerned, and  that  they  would  incur  no  expences  but  such  as 
were  necessary.    The  wines   saved  consisted  of  229  pip^ 
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.1821.       <Knd  67  hogsheads ;  71  pipes  aod  43  hogsheads  were  sowid 


and  full ;  44  pipes  and"  6  hogsheads  were  impregnated  with 
V.  salt  water ;    17  pipes  and  4  hogsheads  were  quite^  empty ; 

.Harrisov.  ^^  others  had  either  partially  leaked,  or  were  a£fected  more 
or  less  with  salt  water,  but  in  the  opinion  of  some  of  the 
witnesses,  were  merchantable,  and  were  sold  by  auctiosal 
Bmtol,  on  the  24th  ApriU  1820,  and  produced  the  fi^  of 
4044/.  2«.  6d.  which  was  received .  by.  Messrs.  Alexandtt. 
From  tbi?  gross  produce  they  deducted  the  charges:  they  bad 
paid  for  taking  the  cargo  out  of  the  vessel,  removiiq^  it  to 
JBristol,  landing  and  warehousing  it,  aUd  of  the  'sale,  by 
auction,  and  their  commission  of  5/.  per  cenK  upon  thefitth 
ceeds.  The  master  and  o.wner  of  the.  Swallow ,  hating 
claimed  the  freight,  primage,  and  port  charges  fipon  the 
wines,  which  were  conveyed  to  Bristol  from  the  wrecks  at 
the  rate  stipulated  in  the  charter-party,  for  such  part  of  the 
cargo  as  should  be  discharged  there,  Messrs.  ^/er^rn^ief  re- 
tained 460/.  12s.  6d.  to  answer  th^t  claim.  By  these;  de* 
ductions,  the  net  proceeds  of  the  sale  were  reduced  to 
2570/.  165.  3d.  which,  with  the  freight,  primage,  and  port 
charges,  remained  in  the  hands  of  Messrs.  Alexander,  to  be* 
paid  to  the  party  entitled  to  them.  But  the  witnesses  for 
both  parties  were  of  opinion,  that  it  was  best  lor  the  in- 
terest of  all  concerned,  to  sell  a  cargo  so  circumstanced  by 
public  auction  at  Bristol  and  every  thing  was  done  for  ob- 
taining the  best  prices  for  the  wines.         i 

The  question  for  the  opinion  of  the  Court  was,,  whether, 
upon  the  facts  stated^  the  plaintiffs  were  entitled  to  recover 
for  a  total  loss,  with  benefit  of  salvage  to  the  underwriters  I 
If  4hey  should  be  of  opinion  that  the  plaintiffs  were  entitled 
to  recover  as  for  a  total  loss,  then  the  verdict  was  tp  stand; 
but  if  the  Court  should  be  of  a  contrary  opinion,  then  it;wa» 
to  be  ri^ferred  to  an  arbitrator,  to  determine  the  aigernga 
loss,  subject  to  any  directions  which  the  Court  might  give 
tliereupon. 


Harbisoii. 
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.    The  case  came  on  for  argument  this  day,  when  1881; 

HuDtoir 
Mr.  Serjt.  Hullock^  for  the  pluntiffs,  submitted,  that  this     ^jo> 

was  a  total  toss,  with  benefit  of  salvage.    At  one  period 
it  is  quite  clear  that  there  was  a  total  loss,  so  as  to  entitle  the 
JMsured  to  abandon,  and  the  only  question  is,  whether  the 
aubsequent  circumstances   as  stated  in  the  case,  divested 
them  of  their  right  of  abandonment,  so  as  to  reduce  it  to  an 
average  loss.    The  notice  of  abandonment  was  given  at  the 
jearliest  possible  moment,  and  the  assured  had  a  right  to 
•abandon  at  the  time.    The  principles  on  which  the  present 
case  must  be  decided,  are  of  modem  introduction.    The 
doctrine  laid  down  by  Lord  MansfieU,  in  Gots  v.  WUhersia)^ 
und  Hamilton  v.  ATeitdet  (i),  has  never  been  impugned  as  to 
principle,  although  it  has  been  commented  on,  and  may  ap- . 
^ar  contradictory  to  later  decisions.    In  the  latter  case,  his 
JxM-dship  in  effect  said,  that  *^  if  the  voyage  be  so  defeated 
m  not  to  be  worth  the  further  pursuit ;  *  if  the  salvage  be 
•high,  and  the  other  expences  great,  or  if  the  underwriter 
-refuse  to  bear  these  expences,  the  insured  may  abandon.*' 
In  the  former,  which  was  the  first  case  in  which  the  doctrine 
of  abandonment  was  fully  gone  into,  his  Lordship  observed  (c), 
that  *'  the  loss  and  disability  were  in  their  nature  total  at  the 
time  they  happened." — So  here,  the  part  of  the  cargo  which 
might  have  been  saved  at  the  time  of  the  wreck,  might  not  be 
worth  the  expence  necessarily  attending  it,  which  was  proved 
by  the  offer  of  the  assured  to  abandon ;  the  loss  therefore, 
was  total  in  its  nature,  at  the  time  the  notice  of  abandon- 
ment was  given : — and  his  Lordship  went  on  to  say,  that  **  he 
<:ould  not  find  a  single  book,  ancient  or  modem,  which  did 
not  say,  that  in  case  of  the  ship  being  taken,  the  insured 
m^ht  demand  as  for  a  total  loss,  and  abandon. — ^That  the 
cai|^o  was  in  its  nature  perishable ;  and  the  voyage  as  abso- 
lutely defeated,  as  if  the  ship  had  been  wrecked,  and  a  third  or 

(«)  2  Borr.  697.  (6)  Id.  1209.    S.  C.  1  Sir  Wm.  Blac.  fT6^^^» 

(«)  f  Barr.  696,  7. 

VOL.  VI.  U 
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182i«        fourth  of  the  goods  saved.     That  in  questions  upon  pdkks^ 
Hudson       ^^^  nature  of  the  contract,  as  an  indemnity,  and  oothii^ 
„    «•  else,  is  always  liberally  considered ;  that  the  loss  was  total 

at  the  time  it  happened ;  that  it  continued  total,  as  to  tiie 
destruction  of  the  voyage ;  and  that  a  recovery  of  any  diiog 
could  be  had,  only  upon  paying  more  than  half  the  vaki^ 
(including  the  costs.)"  And  in  Milles  v.  Fletcher(a),  his  Loid- 
Ship  remarked,  that  '^  no  cases  said,  that  the  bare  ciistenoe  of 
the  hull  of  the  ship  prevented  the  loss  being  total ;"  and  he 
adopted  the  rule  laid  down  by  him  in  Hamlion  v.  Menda* 
This  doctrine  is  directly  applicable  to  the  facts  of  the  pro* 
sent  case,  in  which  there  is  no  doubt  but  that  at  one  time  the 
loss  must  be  considered  as  total.  Besides,  the  principles  laid 
down  by  Lord  Mansfield,  were  confirmed  in  the  case  of 
Manning  v.  Newnham{b)f  where  his  Lordship  determined, 
that  if  the  ship  be  prevented  from  proceeding  on  her  voyage^ 
and  the  voyage  be  thereby  lost,  it  is  a  total  loss,  not  only  of 
ship  and  freight,  but  also  of  the  cargo,  if  no  other  ship  can 
be  procured  to  carry  the  latter  to  its  port  of  destination.  Ill 
Wilson  V.  7^  Royal  Exchange  Assurance  (c).  Lord  Ellen' 
borough  acceded  to  that  doctrine,  and  thought,  that  if  the 
toyage  was  not  worth  pursuing,  and  that  there  were  no 
means  of  pursuing  it,  it  must  be  considered  a  total  and 
not  an  average  loss.  And  in  BuUerj.  ChrisHeid)^  which 
was  an  insurance  on  1950  boxes  of  soap,  and  the  ship 
ran  aground,  and  was  bulged,  and  the  water  flowed  in  and 
wetted  that  part  of  the  soap  which  was  towards  the  bottom 
of  the  hold,  but  out  of  the  1930  boxes  only  17  were  to- 
tally lost,  and  the  rest  were  saved  and  carried  ashore  in 
barges,  and  delivered  into  the  warehouses  of  the  assured ; 
and  it  appeared  that  they  had  sustained  damage  from  the  sea 
water,  not  exceeding  20/.  per  cent. — his  Lordship  held  it  to 
be  a  total  loss,  without  abandonment.     That  case  is  infi- 


(a)  1,  Doug.  23S.— (6)  Park  on  Ins.  6th  edit  S«l.  S.  C.    t  Cin|K 

624,  n.— — .(c)  Id.  625.     ■       (d)  2  Maul.  &  Selw.  374^  n. 
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nitely  stronger  than  the  present,  as  only  a  small  proportion  of       1821. 


the  caifo  was  injured  ;  whilst  here,  three-fourths  of  it  was      ^ 

...  .  HUDiOIl 

either  lost  or  had  received  such  an  injury  that  it  would  have  v. 

been  detrimental  to  the  owner  to  have  sent  it  on ;  and  the 
wines  which  were  affected  by  the  salt  water  were  more 
deteriorated  than  soap  could  possibly  be,  as  they  would  be- 
come worse  every  day.  In  Hunt  v.  The  Royal  Exchange 
Assurance  (a),  it  was  decided^  that  a  loss  of  voyage  for  the 
season  by  perils  of  the  sea,  is  not  a  ground  of  abandonment 
upon  a  policy  on  goods,  with  a  clause  of  warranty,  free 
from  average,  8cc.  where  the  cargo  is  in  safety,  and  not  of 
such  a  perishable  nature  as  to  make  the  loss  of  voyage  a  loss 
of  the  commodity,  although  the  ship  be  rendered  incapable 
of  proceeding  on  the  voyage ;  but  a  distinction  was  there 
drawn  between  goods  of  a  perishable  or  imperishable  nature, 
for  Lord  Ellenborough  said  (b),  that  ^'  if  indeed  the  cargo 
had  been  of  a  perishable  nature,  it  would  not  have  been  a 
case  of  retardation  only,  but  of  destruction  of  the  thing 
insured ;"  and  Mr.  Justice  Bayley  added  {c),  that  ^'  where 
-goods  are  safely  warehoused  in  an  undamaged  state,  and 
"where  there  is  nothing  but  a  disappointment  of  voyage  to 
constitute  a  ground  of  abandonment,  the  assured  have  no 
right  to  abandon.  That  the  policy  there  was  on  goods, 
which  were  not  so  necessarily  connected  with  the  ship,  that 
if  she  were  lost,  there  must  be  of  course  a  loss  of  voyage 
with  respect  to  the  goods;  because  if  the  goods  were  in 
safety,  they  might  be  transhipped,  and  conveyed  to  their 
desdnation  :  that  it  was  true  that  the  goods  could  not  be 
forwarded  immediately  in  another  ship,  but  non  constat  that 
they  might  not  be  sent  at  a  future  time  ;  and  that  if  a  cargo 
be  of  an  imperishable  nature,  it  matters  not,  except  as  it 
regards  the  market,  whether  it  reaches  its  destination  in  the 
autumn,  or  in'  the  spring  following.'*  The  ground  of  the 
decision  in  that  case  therefore  was,  that  the  cargo  had  sus« 
tained  no  injury,  but  might  be  forwarded  in  a  sound  state  at 

(fl)  5  Maul.  Sc  Sdw.  47.-^ (6)  Id.  5S.— (c)  Id.  57. 
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1821.        a  subsequent  time.    So,  in  Anderson  v.  WaUi${a\  the  cargo 
Hudson       consisted  of  copper  and  iron,  which  were  not  of  a  perish- 
«•  able  nature,  nor  capable  of  sustabing  injury  from  delay. 

At  all  events^  the  plaintiffs  are  entitled  to  recover  on  the 
facts,  for  they  gave  a  notice  of  abandonment  as  soon  as  they 
possibly  could,  viz.  on  the  2dd  December,  and  called  a 
meeting  of  the  underwriters  for  the  27th,  at  Uoyd^s ;  and 
although  three  only  attended,  it  must  be  inferred  that  the 
others  acceded  to  the  plan  then  proposed  to  be  adopted,  as 
it  is  the  constant  course  for  underwriters  to  appoint  a  few  as  a 
committee,  by  whose  acts  those  who  are  absent  are  bound ; 
and  notwithstanding  the  defendant  did  not  attend  in  person,  he 
must  still  be  concluded  by  the  proceedings  of  those  who  did, 
and  who  not  only  authorised  the  plaintiffs  to  send  a  person  to 
Bristol  at  their  expence  to  superintend  the  preservation  of 
the  caiigo,  but  to  act  in  every  respect  as  if  there  had  been 
no  insurance ;  they  therefore,  in  point  of  fact,  authorised 
the  sale,  as  the  plaintiffs  were  to  act  for  the  best.  Besides, 
the  wines  were  advertised  nearly  two  months  before  they 
were  sold,  and  either  of  the  three  underwriters  might  during 
that  period  have  retracted  the  authority  which  they  ha4 
given  to  the  plaintiffs ;  and  it  was  proved  by  the  witnesses 
for  both  parties,  that  it  was  for  the  interest  of  all  concerned 
to  sell  the  cargo  by  public  auction  at  Bristol.  This  part  of 
the  case  therefore,  falls  within  that  of  Milles  v.  Fletcher  (jb), 
where  die  plaintiff  went  for  a  total  loss,  and  the  defendai^ 
insisted  that  lie  was  only  entitled  to  recover  for  an  averagjp 
loss,  on  account  of  the  improper  conduct  of  the  captain ;  bift 
Lord  Mansfield  there  observed  (c),  that  **  the  captain,  when  he 
came  to  New  York,  had  no  express  order,  but  he  had  an  implied 
authority  from  both  sides,  to  do  what  was  right  and  fit  to  be 
done,  as  none  of  them  had  agents  in  the  place ;  and  what- 
ever it  was  right  for  him  to  have  done,  if  it  had  been  his 
own  ship  and  cargo,  the  underwriter  must  answer  for  the 
consequences  of,  because  this  was  within  his  contract  of 
(«)  i  MaiU.  &  Sslw.  f 40,  ■       ■      (t)  1  Doog.  t31. (c)  Id.  f54. 
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kideiiiiiity.''    So,  in  Idle  v.  The  Royal  Exchange  Assurance       1821. 
Company  (a),  it  was  decided,  that  under  eircumstances  of      hudsov 
extreme  necessity,  the  master  was  warranted  in  selling  the  «• 

ship  and  cargo ;  and  although  the  Court  of  King^s  Bench 
afterwards  awarded  a  venire  de  novo,  still,  the  ground  of 
that  decision  remains  uncontradicted  and  unimpugned.  On 
the  whole  therefore,  but  more  particularly  from  the  reason* 
ing  of  the  Court  of  King's  Bench  in  the  case  of  Hunt  v. 
The  Royal  Exchange  Assurance,  this  case  comes  expressly 
within  it,  as  the  cargo  was  not  only  of  a  perishable  nature, 
but  three4burths  of  it  were  destroyed  or  deteriorated  in  value ; 
whilst  there,  it  was  warehoused  in  a  sound  state,  and  capable 
of  being  afterwards  forwarded ;  and  in  Smith  v.  Robertson  (fi), 
where  there  was  a  loss  by  capture,  intelligence  of  which  was 
received  and  an  abandonment  made,  and  a  re-capture  took 
place  before  the  notice  of  abandonment  viras  given,  but  there 
was  no  intelligence  received  of  such  re-capture  until  after 
some  steps  had  been  taken  by  the  underwriters  to  settle  the 
loss : — it  was  held  to  amount  to  an  acceptance  of  the  aban* 
donment  by  them ;  and  it  was  doubted  whether  they  would 
not  have  been  bound  ;  on  the  principle,  that  the  moment  an 
abandonment  is  made,  on  intelligence  of  a  total  loss  having 
actually  happened,  without  any  contrary  intelligence,  the 
transaction  is  closed,  and  not  to  be  affected  by  subsequent 
events  or  intelligence;  and  the  Lord  Chancellor  not  only 
aeeined  to  doubt  the  authority  of  Bainbridge  v.  Neilson  (c), 
and  Falkner  v.  Ritchie  (d),  but  was  far  from  being  satbfied 
with  these  dedsions. 

Mr.  Serjt.  Taddy,  for  the  defendant,  contended,  that 
there  had  not  been,  at  any  time,  a  total  loss  of  the  cargo ; 
nor  was  it  ever  in  such  a  state  as  to  warrant  an  abandon- 
meut,  a  considerable  part  of  the  wines  having  remained  un- 
injured.    Even  supposing  that  the  loss  might  have   been 


(a)  Ante,  vol.  iii.  page  115.  (fe)  f  Dow.  477,  480. 

(c)  10  £asl,  329.  (rf)  S  Maol.  Sc  8elw.  f  90; 
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1821.        total  at  one  period,  and  the  abandonment  well  made>  stiU, 
J^""^         the  plaintiff's  right  to  recover  as  for  a  total  loss  is  not  only 
V.  unfounded,  but  destroyed  by  subsequent  circumstances.     In 

Patterson  v.  Ritchie  (ja),  where  an  abandonment  was  offered 
to  be  made  by  the  assured  to  the  underwriter,  upon  intelli- 
gence brought  of  the  capture  of  the  goods  insured,  which  the 
underwriter  refused  to  accept,  it  was  determined  not  to  entitld 
the  assured  to  recover  as  for  a  total  loss,  where,  before 
action  brought,  the  goods  were  re-captured  and  arrived  at 
the  place  of  destination,  by  which  a  partial  loss  only  was 
sustained ;  on  the  ground  that  the  assured  can  only  recover 
an  indemnity  for  such  loss  as  he  has  sustained,  at  the  time 
of  action  brought : — because  to  allow  him  to  recover  as  for  a 
total  loss,  for  that  which  in  fact  is  not  lost,  would  be  giving 
him  more  than  he  would  be  entitled  to  under  the  policy, 
which  is  only  a  contract  for  indemnity ;  and  Mr.  Justice 
Bayley  there  said  (&),  '^  Lord  Mansfield,  in  Hamilton  v. 
Mendes,  expressed  his  opinion,  that  it  would  be  repugnant, 
upon  a  contract  of  indemnity  to  recover  for  a  total  loss, 
where  at  the  time  of  action  brought  it  turns  out  that  the 
lo^s  is  only  partiaL  And  so  it  appears  to  me  in  this  case^ 
the  plaintiff  can  only  recover  in  respect  of  that  which  con- 
stituted a  loss  at  the  commencement,  of  the  action/'  That 
must  now  be  considered  as  the  settled  law  on  this  subject, 
and  if  it  were  not  so,  it  would  be  extremely  difficult  to  say 
when  an  underwriter  could  be  deemed  liable  to  pay,  either 
for  a  partial  or  a  total  loss.  What  shall  be  considered  to 
amount  to  a  total  loss,  has  always  been  a  question  of  doubt 
and  uncertainty,  and  not  confined  to  any  particular  state,  but 
founded  on  the  customs  of  nations,  and  the  principles  of 
reason,  justice,  and  universal  law ;  and  on  which  the  opi-^ 
nions  of  foreign  writers  have  always  differed.  In  France  h 
appears,  that  by  the  ordinance  of  Louis  the  Fourteenth,  m 
order  to  entide  the  assured  to  recover  as  for  a  total  loss,  it 
ipust  be  total,  and  must  continue  so  at  the  time  of  action 

(a)  4  Mnul.  Si  Selw.  393.     '      (6)  Id.  397* 
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'brought,  or  the  payment  of  ihe  money.  So,  Emerigon  1821. 
thought,  that  the  loss  must  be  total  in  the  strict  sense  of  the 
word.  Le  Guidon,  however,  said,  that  the  insured  might 
abandon  to  the  underwriter,  and  call  upon  him  for  a  total  Harbisoit. 
loss,  if  the  damage  exceeded  half  the  value  of  the  thing ; 
but  in  the  New  Code  de  Commerce  {a),  three-fourtlis  of  the 
value  is  required  to  constitute  a  total  loss*  It  is  therefore 
difficult  to  draw  a  line  what  degree  of  loss  shall  be  deemed 
to  amount  to  a  total  loss  in  this  country.  [Mr.  Justice 
Burroughs — In  other  countries,  questions  of  this  nature  ' 
turn  on  foreign  ordinances,  whilst  here,  they  are  founded 
upon  principles,  established  upon  the  solemn  and  permanent 
basis  of  reason  and  good  sense.]  [Lord  Chief  Justice 
Dallas. — I  understand  the  rule  to  be,  that  if  the  profits  be 
reduced  one-half,  the  insured  is  at  liberty  to  abandon.]  It 
18  true  that  Lord  Man^ld  considered  it  so,  in  die  cases  of 
Go88  V.  WUhen  and  Hamilton  ▼•  Mendes,  ia  the  former  of 
which  he  observed  (b),  that  '^  half  the  value  must  be  paid 
for  salvage,"  yet  in  the  latter  he  said(c),  that  ''the  property 
Iretumed  to  the  plaintiff  was  pledged  to  the  re-captors  for 
one-eighth  of  the  value,  as  salvage  for  re-taking  and  bring- 
ing the  ship  into  an  English  port;  and  that  upon  paying 
this,  the  owner  was  entitled  to  restitution,  and  the  re-captor 
had  no  right  to  sell  the  ship.  And  although  his  Lordship 
there  recognized  the  principle  upon  which  Goss  v.  Withers 
was  decided,  he  said,  that  "  it  does  not  necesMnly  follow,  that 
because  there  has  been  a  re-capture,  that  therefore  the  loss 
4ceases  to  be  total ;  that  if  there  be  such  an  interruption  as 
defeats  the  voyage,  or  renders  it  not  worth  pursuing^  or  if 
the  salvage  be  high,  or  further  ezpence  necessary,  and  the 
insurer  will  not,  at  all  events,  engage  to  pay  it,  the  insured 
may  abandon  ;"  still,  that  doctrine  has  been  much  narrowed 
by  later  decisions ;  for  in  Falkner  v.  Ritchie  (d),  which  was 
an  insurance  on  ship,  Lord  Ellenborough  observed  (e),  that 


(a)   Art.  S69. (6)  3  Burr.  696.  (c)  Id,  lt09.- 

{d)  2  MaoL  &  Selw.  290.  (g)  Id.  29S. 
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1821.        *'  there  was  a  looseness  and  generality  in  the  cxpresfcions  in 
J^''^        the  cases  of  Goss  v.  Withers  and  Hamilton  v.  MendeSf  that 

Hudson  , 

V.  made  one  inclined  to  pause  upon  them.    And  be  asked,  wbat 

has  a  loss  of  the  voyage  to  do  with  the  loss  of  the  Aipi 
On  this  subject;  there  is  so  much  good  sense  in  the  juc^ 
ment  of  Chief  Justice  Willes,  in  Pole  v.  Fitzgerald  (o),  that 
it  may  be  of  great  use  to  resort  to  it,  in  order  to  purify  the 
mind  from  these  generalities."     The  case  of  Falkner  t.  Rii* 
chie  was  decided  on  the  principles  ofEverth  v.  Smith{jb)  and 
Anderson  v.  Wallis  (c),  where  it  was  held,  that  a  retardation 
of  the  voyage  for  the  season  did  not  warrant  the  assured  ia 
abandoning,  and  throwing  the  burthen  on  the  underwriter. 
In  Manning  v.  Newnham,  it  appeared  not  only  that  the  ship 
was  incapable  of  pursuing  the  voyage,  but  that  no  other 
vessel  could  be  procured  to  take  the  cargo  on  board ;  on 
which  ground  it  was  decided  that  the  voyage  in  contempUr 
tiou  was  lost :  and  Lord  Ellenborough  so  considered-  it  in 
Wilson  V.  The .  Royal  Exchange  Assurance  (J),  where  the 
vessel  was  incapable  of  pursuing  her  voyage,  and  another  could 
uot  be  procured,  to  forward  her  cargo,  consisting  of  com,  to 
ils  port  of  destination  : — his  Lordship  thought,  that  there  were 
no  means  of  pursuing  it ;  but  if  there  had  been  any  other  ves* 
sel  by  which  the  cargo  could  have  been  forwarded,  it  would 
have  been  the  duty  of  the  assured  to  do  so,  although  the 
greater  part  of  it,  consisting  of  wheat,  was  either  wet  or 
spoiled.    The  same  distinction  was  taken  by  Mr.  Justice 
•Boyl^f  i^  Hunt  V.  The  Royal  Exchange  Assurance,  where 
he  said  (e),  *'  there  are  cases  certainly,  which,  speak  of  a 
loss  of  voyage  as  a  ground  of  abandonment ;  and  such  cases 
may  be  conceived.     For  instance,  if  a  ship  were  so  damaged, 
as  to  be  obliged  to  land  her  cargo  at  an  unfrequented  place, 
where  there  was  no  opportunity  of  disposing  of  the  cargo, 
and  the  ship  owner  could  not  procure  another  vessel  to  for- 
ward the  pargo,  except  at  an  expence  exceeding  the  value 

(fl)  Willcs,  641. (6)  2  Maul.  &  Sdw.  278. (<?)  Id.  240.-p— 

(rf)  3  Camp.  6i5. («)  5  M^ul.  ^  Selw.  56. 


IN  TUB  SECOND  YEAR  OF  6B0«  IT.  901 

of  the  goods;  such  a  case,  I  thinks  might  warrant  an  aban-        1821. 
doTiment,  and  throw  the  loss  on  the  underwriter."      Al-      h!^^,, 
chough  the  cargo  was  not  damaged  in  that  case,  it  makes  no  «• 

difference;  for  here,  a  great  part  of  it  was  saved,  and  71 
pipes  and  43  hogsheads  remained  sound  and  full,  and  were 
safely  landed  at  Bristol,  where  a  ship  might  have  been  pro- 
cured to  carry  them  on  to  Ireland,  and  therefore,  the  voyage 
ought  to  have  been  pursued ;  and  as  17  pipes  and  4  hogs- 
heads only  were  empty,  the  loss  did  not  amount  to  a  total 
one,  but  merely  a  retardation  of  the  voyage.  In  Glennie  v. 
2'he  London  Assurance  (a),  where  a  ship  was  wrecked,  and 
the  cargo  greatly  damaged,  and  produced  little  more  than 
sufficient  to  pay  freight  and  salvage ; — it  was  decided  to  be  a 
particular  average  only,  and  not  a  total  loss  with  benefit  of 
salvage.  [Mr.  Justice  Richardson. — In  that  case  there  was 
no  abandonment,  and  the  question  turned  on  the  construction 
of  the  clause  in  the  policy  against  particular  average.]  The 
case  of  Thompson  v.  The  Royal  Exchange  Assurance  (b),  is 
stronger  than  the  present,  where,  on  a  policy  on  goods  free 
from  particular  average,  it  was  held,  that  the  underwriters 
could  not  be  made  liable  to  a  total  loss,  although  the  assured 
gave  immediate  notice  of  abandonment,  and  the  ship  was 
wrecked,  but  the  goods  were  brought  on  shore,  but  in  st^ 
damaged  a  state  that  they  became  unprofitable  to  the  a^ 
sured  ;  and  Lord  Ellenborough  there  said  (c),  '*  We  can  only 
look  to  the  time  when  the  loss  happened,  and  the  goods 
were  landed,  and  then  it  was  not  a  total  loss,  however  un- 
profitable they  might  afterwards  be,"  And  although  in  that 
case  there  was  a  clause  exempting  the  underwriters  from 
particular  average,  it  makes  no  difference  in  point  of  prin- 
ciple ;  for  even  if  there  had  been  a  total  loss,  they  would 
have  been  liable  notwithstanding  that  clause.  So,  in  Glennie 
v.  The  London  Assurance  Mr.  Justice  Bai/ley  observed  (rf), 
''It  is  a  question  whether  the  goods  can  be  said  to  have 

(a)  2  Maul.  &  Selw.  371.  (6)  16  East,  tl4.  — (c)  Id.  215.  n 

(d)  2  Maul.  &  Stfw.  37d. 
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1821.        reached  their  destiDation  at  all,  not  whether  they  bavtt  not 
HuDsoii       I'^ched  it  in  a  deteriorated  state.    Upon  that  I  would  ask, 
V*  what  has  produced  the  972/.  but  the  rice,  which  it  is  coi»- 

tended  has  been  wholly  lost.^  So  here,  the  wines  were 
valued  in  the  policy  at  7000/.,  and  produced  more  than 
4000/.  at  the  sale.  How  therefore^  can  this  be  said  to  be 
a  total  loss  i  The  underwriters  need  not  have  gifea  any 
direction  whatever,  for  it  was  the  duty  of  the  assured  to 
carry  on  that  part  of  the  cargo  which  was  saved ;  and  as  the 
former  objected  to  the  sale  before  it  took  place,  it  was  suflB* 
cient.  In  Buller  v.  Christie  (a),  there  was  no  notice  of 
abandonment  given ;  and  it  goes  the  length  of  shewing,  tiiat 
where  goods  do  not  arrive  in  a  ship,  the  loss  is  total :  thai 
however,  is  not  supported  by  any  other  decision,  for  the 
arrival  of  the  particular  ship  is  immaterial,  if  the  cargo 
could  be  sent  to  its  place  of  destination  by  another;  and  the 
mere  loss  of  a  voyage  does  not  constitute  the  total  loss  of 
the  cargo.  [Mr.  J  ustice  Park. — In  Pole  v.  Fitzgerald  (b),  it 
was  determined,  that  the  ship  and  voyage  were  different  things; 
and  the  Lord  Chancellor  cited  that  case  in  tlie  course  of  the 
argument  in  Smith  v.  Robertson  (c),  and  observed,  that  '*  the 
Court  of  King's  Bench  had  afterwards  said,  that  they  were 
the  same,  and  had  taken  upon  themselves  to  reverse  a  judg«> 
nient  of  the  House  of  Lords  and  Exchequer  Chamber.]** 
At  all  events,  as  three  of  the  underwriters  only  attended  the 
meeting,  they  were  not  empowered  to  bind  the  others,  who 
had  either  a  right  to  suspend  or  prohibit  the  sale  before  it 
took  place ;  besides,  it  does  not  appear  whether  those  three 
were  duly  authorised,  or  that  they  communicated  the  nature 
of  the  meeting  to  the  defendant ;  and  whether  he  had  as* 
seuted  to  what  tliey  did,  was  purely  a  question  for  the  Jury* 
On  tiiese  grounds  therefore,  the  loss  in  question  can  only 
be  considered  as  an  average  loss. 

(a)  2  Maul.  St  Sclw.  374,  n.  (6)  Willed,  641.  (c)  S  Dow. 
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"Mr*  Seijt  Hullackf  in  reply^ — It  must  be  inferred^  that        1821* 
the  three  underwriters  who  were  at  the  meeting  were  ap«       ^T^^  « 
pointed  by  the  others  to  act  for  them,  and  that  they  did  so  r. 

under  their  authority.*  Every  underwriter  is  not  bound  to  b^ 
at  a  meeting  at  Uoyd^t,  in  case  of  a  loss,  but  it  is  the  prac- 
tice to  nominate  a  few  as  a  coraraitteey  to  act  for  all,  accord- 
ing to  the  best  of  their  discretion ;  but  as  the  meeting  took 
place  on  the  £7th  December,  and  none  of  the  underwriters 
interfered  till  the  28th  February  following,  it  must  be  im« 
plied  that  they  acquiesced  in  the  abandonment;  for  if  they 
bad  disapproved  of  it,  they  were  bound  to  repudiate  il 
within  a  reasonable  time ;  and  it  would  be  too  much  to  say, 
that  they  might  remain  silent  for  more  than  two  months  after 
the  notice  of  abandonment  had  been  given  and  acted  on 
■nder  their  sanction  and  authority^  In  PatUr$on  ▼•  Ritchie 
Mr.  Justice  Le  Blanc  said  (a),  **  it  may  make  a  great  differ- 
ence if  the  abandonment  has  been  accepted  by  the  under* 
writer,  and  it  was  upon  this  difference  that  the  House  of 
Lords  proceeded  in  Smkk  v.  IMerison.^'  Here,  when  the 
notice  was  given,  the  assured  had  a.  clear  right  to  abandon, 
as  the  ship  was  wrecked,  aud  the  wines  were  not  taken  on 
shore  until  six  days  afterwards,  when  the  greater  part  of 
them  were  affected  more  or  less  with  salt  water.  The 
voyage  therefore,  w*as  not  worth  pursuing,  as  in  the  case 
of  fVikon  V.  The  Royal  Exchange  Assurance.  In  Falkner 
V.  Ritchie  the  insurance  was  on  ship,  which  after  having 
been  captured  and  re-taken,  arrived  home,  with  the  loss  only 
of  part  of  her  rigging ;  and  the  assured  received  notice  of 
the  re-capture  before  they  gave  notice  of  abandonment.  So, 
in  Bainbridge  v.  Neilson  the  assured  persisted  in  his  notice 
of  abandonment,  after  he  had  received  intell^ence  of  the 
iteapture.  The  case  of  Manning  v.  Newnham  has  never 
been  impugned,  but  recognised  by  Lord  Ellenborough  in 
Anderson  v.  The  Royal  Exchange  Assurance  (£),  and  Wilson 
Vp  The  Royal  Exchange  Assurance,  where  his  Lordship  said, 

(a)  4  Maul.  &  Selw.  397..  (Jf)  7  East,  42. 
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1821.  that  "  he  acceded  to  it."  In  Glennie  v.  The  Londm^  Aaur- 
Hudson  ^'^^  there  was  no  abandonment ;  and  it  was  decided  on  the. 
Harrison  S^ound  that  the  goods  came  within  the  memorandum  in  the 
policy^  So,  in  Thompson  v.  The  Royal  Exchange  Asnar^ 
once,  the  decision  turned  on  the  ckuse  in  the  policy  making 
the  underwriters  free  from  particular  average;  and  Lord 
ElUnbofotigh  observed  (a),  that  **^  all  the  goods  were  got  oa 
shore  and  saved,  though  in  a  damaged  state ;  and  that  if  that 
could  be  converted  into  a  total  loss  by  a  notice  of  abandcm- 
ment,  the  clause  excepting  underwriters  from  particular 
average,  might  as  well  be  struck  out  of  the  policy/'  Here,, 
however,  it  has  been  said  that  when  goods  can  be  carried 
on  by  another  ship,  it  is  the  duty  of  the  assured  to  do  so; 
but  suppose  the  cargo  consisted  of  fish,  it  would  become 
putrid  before  it  could  reach  its  port  of  destination.  Front 
the  dedsion  in  the  case  of  Hamilton  v.  MendeSf  therefore,  to 
the  present  time,  if  a  voyage  be  not  worth  pursuing,  or^h^ 
salvage  be  high,  the  assured  may  abandon,  provided  the 
notice  of  abandonment  be  pven  to  the  underwriters  ia  doe 
time.  Here,  it  was  proved  that  selling  the  cargo  was  the 
most  prudent  course  to  be  adopted,  and  that  every  exertion 
was  used  for  obtaining  the  best  price  for  the  wines  which 
were  sold.  From  the  distinction  taken  by  the  Court  in  the 
late  case  of  Hunt  v.  The  Royal  Exchange  Assurance,  as  to 
goods  of  a  perishable  or  imperishable  nature,,  it  is  quite 
clear,  that  the  loss  in  question  must  be  considered  as  total 
at  the  time  of  the  abandonment* . 

Lord  Chief  Justice  Dallas. — ^Under  what  circum- 
stances,  generally  speaking,  the  assured  have  a  right.  U> 
abandon,  is  a  question  of  an  extensive  consideration,  and 
embraces  a  rule  of  difficult  ascertainment,  as  appears  from  the 
difference  of  opinions  formed  by  the  text  writers,  as  well  as 
the  number  of  cases  that  have  been  decided  on  this  branch 
of  insurance    law.     It   is    quite  clear  that  uuder  certain 

(a)  Id  East,  215. 
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circumstanceSi  the  Ussufed  hAve  a  right  to  abandon;  and       ,1821. 
.although  they  may  do  so  in  the  case  of  a  capture,  still,  if      hudsom 
the  vessel  be  re-captured,  so  that  she  may  pursue  her  voyage  «• 

.  beneficially,  the  right  of  abandonment  in  thereby  superseded. 
The  question-  then  is,  under  what  circumstances  is  the  owner 
bound  to  prosecute  a  voyage,  where,  as  in  this  case,  the 
.ship  has  been  lost,  and  part  of  the  cargo  saved,  and  the 
jpeater  part  of  it  either  lost  or  materially  damaged  i  Is  he 
bound  to  send  it  on  at  all?  and  if  so,  if  only  one-half  or 
one-third,  or  any  portion  of  it  remains,  is  he  bound  to  do 
so  at  all  events,  or  only  under  certain  circumstances  ?  That 
this  is  a  question  of  uncertainty,  and  that  the  rule  differs 
with  respect  to  such  proportions,  is  clear  from  the  different 
foreign  writers  on  this  subject,  as  well  as  our  own.  By  the 
old  French  law  it  appears,  that  in  order  to  entitle  the  aa- 
sured  to  recover  as  for  a  total  loss,  the  whole  subject-matter 
jat  insurance  must  be  lost ;  but  Le  Guidon  stated  that  the 
.underwriter  might  be  called  upon  for  a  total  loss,  if  the 
,damage  exceeded  half  the  value ;  and  now  by  the  Code  de 
Commerce  it  is  settled,  that  the  damage  must  exceed  three- 
fourths.  In  Smith  v.  Robertson  (a),  the  Lord  Chancellor 
^aaid,  ''  it  was  curious,  that  while  those  who  had  been  most 
concerned  in  settling  what  was  the  law  on  this  subject,  had 
taken  great  credit  to'  themselves  for  its  certainty ;  and  that 
the  text-writers  had  boasted  of  how  little  uncertainty  there 
was  in  this  branch  of  the  law;  and  that  it  might  perhaps 
be  found,  when  the  matter  came  to  be  examined  with  the  . 
proper  degree  of  impartiality,  that  there  was  full  as  much 
uncertainty  on  this  subject  as  in  any  otiier  branch  of  the 
law.''  Here,  therefore,  the  question  depends  on  the  law 
and  custom  of  this  country,  in  which  the  loss  in  question 
happened.  I  own  I  have  taken  the  principle  to  be,  that 
if  the  voyage  were  altogether  defeated,  or  the  profits  of  it 
reduced  below  one-half,  it  was  not  incumbent  on  the  as- 
anted  to  prosecute  his  voyage.     Whether  that  rule,  which 

(a)  %  Dow.  479, 
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1821.       seems  |o  have  been  adopted  by  Lord  Mansfield,  has  been 
J^""^        broken  in  upon  by  recent  decisiooa,  or  wh^ber  the  obserta- 

V.  tions  made  upoo  it  by  Lord  Elknboraugh  be  jast  or  not,  is 

Haebisoh.  •  •       ^ 

now  to  examine  or  enquire  into,  as  it  is  not  re- 


quired in  this  particular  case,  to  the  circumstances  of  which 
I  intend  to  confine  my  opinion ;  and  I  beg  to  be  expressly 
understood,  as  laying  down  no  general  rule,  as  bebg  ap- 
plicable to  other  cases,  as  the  subject  is  of  great  import- 
ance, and  there  appears  to  be  such  a  variety  of  conflicting 
decisions  in  those  that  have  hitherto  been  determined :  and 
peiiiaps  I  might  commit  myself  by  laying  down  a  rule  in 
too  general  terms.  If  drcumstances  required  it,  I  might 
compare  this  case  with  the  others  that  have  preceded  it ;  but 
I  do  not  conceive  it  necessary,  for  the  only  point  is,  whether 
under  the  particular  facts  as  stated,  the  plaintiffs  are  entitted 
to  recover  as  for  a  total  loss.  What  then  are  die  facts? 
There  can  be  no  doubt  but  that  what  was  done  was  for  the 
best,  and  for  the  benefit  of  all  concerned ;  but  on  the  other 
hand,  if  there  be  even  a  technical  objection,  the  defendants 
have  a  right  to  make  it,  and  are  entitled  to  the  benefit  of  it. 
The  ship  was  completely  lost,  and  three-fourths  of  the  catgo 
either  lost  or  most  materially  damaged ;  the  assured  gave 
notice  of  abandonment  on  the  very  day  they  heard  of  die 
loss.  The  duty  imposed  on  them  by  law  is,  that  they  must 
give  such  notice  within  a  reasonable  time ;  and  what  is  a 
reasonable  time  is  a  question  of  law  for  the  decision  of  the 
Court.  So,  the  abandonment  must  be  made  within  a  rea- 
sonable time,  as  it  is  not  competent  for  the  assured  to  lie 
by  to  make  an  election  whether  they  will  abandon  or  not : 
nor  can  the  underwriters,  at  any  distance  of  time  dispute 
the  validity  of  the  abandonment.  What  is  a  reasonable 
time,  must  depend  entirely  on  the  circumstances  of  each 
particular  case.  The  consequences  of  an  abandonment. are 
materially  different  in  their  nature,  as  where  a  loss  arises  in  a 
foreign  country,  the  captain  of  the  vessel  is  considered  as 
the  agent  both  of  the  assured  and  underwriter,  and  he  is  to 
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act  according  to  the  best  of  hit  discretion  and  judgment/  as  1821. 
there  can  be  no  means  of  giving  an  immediate  notice  of  ^^^^^ 
abandonment.  In  that  case,  therefore,  he  is  to  act  as  bene-  _  v. 
ficially  as  he  can  for  the  benefit  of  all  parties ;  but  if  the 
Joss  happens  in  this  country,  and  notice  of  abandonment  be 
duly  given,  it  is  the  duty  of  the  underwriters,  as  soon  as  they 
receive  it,  or  at  their  earliest  convenience,  to  send  an  agent 
to  do  his  best.  Here,  the  vessel  was  lost  near  Brittol.  The 
object  of  the  voyage  was  defeated,  and  it  was  not  worth 
while  to  prosecute  it  further.  The  assured,  on  hearing  this, 
gave  an  immediate  notice  of  abandonment.  Is  it  therefor^ 
reasonable,  that  the  underwriters  should  lie  by  and  refiise  to 
accept  it,  after  they  had  induced  the  assured  to  believe  in  the 
first  instance  that  they  had  done  so?  This  would  not 
amount  to  a  mutuality  of  obligation  between  the  assured  and 
the  underwriters.  The  questtOD  then  is,  whether,  under  the 
particular  fiicts  of  this  case,  the  latter  have  not  induced  the 
former  to  believe  that  they  bad  acquiesced  in  the  abandooi- 
inent,  a  notice  of  which  was  given  on  the  2dd,  and  a  meet- 
ing called  for  the  27ih  December,  and  the  sale  was  not  for- 
bidden, nor  the  abandonment  rejected,  until  the  28th  Fe^ 
bmary  following,  which  was  more  than  two  months  after- 
wards. They  did  nothing  during  the  intermediate  time,  and 
I  think  it  would  be  too  much  to  say,  that  they  could  inter- 
pose just  before  the  sale  taking  place.  I  fully  agree  with 
what  was  said  by  the  Lord  Chancellor,  in  the  case  of  Smith 
V.  Robertson,  where  he  observed  (a),  that  '^  the  underwriters 
could  not  be  allowed  to  say,  that  the  loss  was  not  total, 
after  they  had  admitted  that  it  was,  and  acquiesced  in  the 
abandonment  as  for  a  total  loss."  Without  therefore,  laymg 
down  any  broad  or  general  rule,  but  confining  myself  to  a  case 
where  the  assured  may  have  been  induced  to  believe  that  the 
underwriters  acquiesced  in  the  abandonment,  and  who  took 
'DO  steps  to  repudiate  it  for  so  long  a  time  after  the  notice 
was  given,  their  acquiescence  must  be  implied;   and  the 

(€)  S  Dow.  4SS. 
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1821.  underwriters  cannot,  aftet  so  long  a  time  has  intenreited,  in* 
'^''^  terpose  and  prevent  the  sale  of  the  cargo.  I  therefore  tfiink 
V  thaty  taking  all  the  circumstances  of  this  case  into  conadera- 

tion,  there  was  a  complete  acquiescence  by.  the  underwritera; 
but  if  it  were  necessary,  I  might  go  further,  and  say  that 
the  cargo  was  so  reduced,  or  in  such  a  damaged  state,  as  to 
tender  the  loss  total,  at  the  time  the  abandonment  was  made ; 
1  however,  confine  my  opinion  to  the  ncquiescence  in  the 
^abandonment  by  the  Underwriters,  on  which  ground  I  think 
« the  plaintiffs  are  entitled  to  retain  the  verdict  found  for  them 
at  the  trial. 

Mr.  Justice  Park. — 1  am  of  the  same  opinion,  and 
think  that  the  plaintiffs  are  entitled  to  recover  as  for  a  total 
loss.  I  very  much  doubt  whether  it  is  necessary  or  prudent 
to  narrow  the  rule  which  formerly  prevailed,  and  appears  to 
have  been  adopted  by  Lord  Mamfield,  respecting  the  right 
t>f  the  assured  to  abandon ;  and  more  particularly  so,  as 
some  of  the  later  cases  on  this  subject  cannot  as  appears  to 
me,  be  supported  to  their  full  extent.  With  respect  to  that 
of  Falkner  v.  Ritchie,  I  do  not  comprehend  it ;  and  I  have 
the  less  hesitation  in  saying  so,  as  the  Lord  Chancellor  ex- 
pressed himself  as  labouring  under  the  same  difficulty  in 
Smith  V.  Robertson  ;  but  this  case  does  not  appear  to  me  to 
differ  in  any  material  respect  from  that  of  Hunt  v.  The  Rcjfol 
Exchange  Assurance ;  because,  on  looking  at  the  arguments 
of  the  Judges,  on  which  their  opinions  were  founded,  they 
treated  the  cargo  as  being  of  an  imperishable  nature,  and 
therefore  did  not  consider  the  loss  of  the  voyage  for  the  sea- 
son a  loss  of  the  commodity,  but  merely  a  retardation  of  the 
voyage ;  and  Lord  Ellenborough  there  admitted,  that  if  the 
cargo  had  been  of  a  perishable  nature,  it  would  not  have 
been  a  case  of  retardation  only,  but  destruction  of  the  thiqg 
insured ;  and  Mr.  Justice  Baylejf  went  the  full  length  of 
supposing,  that  if  the  goods  had  been  of  a  perishable  nature^ 
the  assured  would  have  been  entitled  to  recover  as  for  a  total 
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loM.     Here,  the.  principal  point  is  that  which  has  been  r^        1821. 
lied  on  by  my  Lord  Chief  Justice,  viz.  that  the  underwriters,      h^^,, 
from  the  lemrth  of  time  that  intervened*  between  the  notice  v. 

^7  TV 

of  abandonment,  to  the  time  of  forbidding  the  sale  of  the 
urines,  must  be  considered  as  having  acquiesced  in  such 
abandonment;  and  the  case  of  Smith  v.  Robertson  is  ii)i 
point  to  shew  what  shall  amount  to  an  acceptance,  of 
an  abandonment  by  underwriters.  It  has  been  contended 
however,  that  here  they  never  adopted  the  abandonment; 
but  it  appears  that,  although  notice  was  given  of  it  by 
the  assured  on  the  2dd  December,  and  they  called  a  meet- 
ing for  the  27th,  the  underwriters  did  nothing  to  repudiate 
it  until  the  last  day  of  February  following.  From  so  long  a 
silence  therefore,  it  must  be  presumed  that  they  acquiesced  in 
the  abandonment.  It  is  perfectly  clear  that  the  law  imposes 
a  duty  on  the  assured  to  give  an  immediate  or  reasonable 
notice  of  abandonment  if  he  intends  to  do  so ;  and  it  is  but 
equal  justice  that  the  underwriter  should  declare  whether  he 
would  elect  to  accept  it  or  not,  as  early  as  possible  after 
auch  notice  has  been  received.  If  after  the  notice,  the 
miderwriter  agrees  to  accept  the  abandonment,  it  is  his  duty 
Co  send  an  agent  to  act  for  the  best,  and  for  the  benefit  of 
all'  concerned.  If  however,  he  refuses  to  accept  it,  the 
assured  may  consult  with  his  friends,  and  exercise  his  judg- 
ment, whether  it  be  better  to  continue  the  voyage,  or  proceed 
against  such  underwriter  as  for  a  total  loss.  Where  an  obli- 
gation is  imposed  on  the  one  side,  there  ought  to  be  a  cor- 
responding one  on  the  other  ;  and  if  the  assured  be  bound  to 
give  notice  of  abandonment  within  a  reasonable  time,  so  an 
underwriter  should  state  whether  he  would  accept  or  reject 
it,  at  his  earliest  convenience  after  such  notice  has  been 
given.  In  Smith  v.  Robertson,  the  Lord  Chancellor  seems 
to  have  been  dissatisfied  with  the  decisions  in  the  cases  of 
Bainbridge  v.  Neilson  and  Falkner  v.  Ritchie;  and  al- 
though Smith  V.  Robertsoh  was  afterwards  decided  on  a 
collateral  poiot,  vtz,  the  acceptaoce  of  the  abandonment 
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1821  by^Ii®  mveleiimters,  j^tbis  Lofdihip,  tfter  btiving  direettd 
v^vw  tt  second  argomenty  -said  (a),  ^  an  election  might,  it  waa 
Hudson  contended,  be  made  in  cases  of  insurance,  to  abandon,  or  lo 
Harrison,  take  the  chance  of  re-captare,  and  claim  for  a  partial  loss ; 
but  there  it  was  said,  diat  the  underwriters  bad  made  their 
dectiofn,  and  that  this  was  founded  on  thekr  right  to  do  ao; 
and  that  at  the  time  they  claimed  they  had  the  right,  becamae 
a  present  demand  could  not  properly  be  made  willioiit  a  pie* 
aent  right ;  and  that  if  tfieve  was  a  present  right,  there  was  a 
corresponding  obligation  to  accede  to  it  de  prM$mU.**  His 
Lordship  therefore,  evidently  supposed  that  it  was  an  ob* 
ligation  imposed  on  the  aaderwriler  to  say  at  the  earliesi 
opportunity  whether  he  would  accept  ibe  abandonment  or 
not ;  and  in  the  conclusion  of  his  judgment  on  a  auboeyicat 
day  observed  (ft),  that  **  although  he  had  at  one  time  iatt 
mated  that  it  would  be  proper  to  have  that  case  re-beard,  that 
be  since  had  had  an  opportunity  of  oonsideiing  it  with  great 
attention,  and  of  consulting  with  Lord  Redesdakp  and  that 
the  conclusion  to  which  he  had  come  was  this; — that  wilhoat 
intimating  in  the  least  what  might  have  been  iite  decision 
if  the  eases  of  BaiRbri^e  v.  Neilson  and  Falkmer  v.  RUckie 
had  come  before  the  house,  and  protesting  againat  being  «o»- 
sidered  as  giving  any  opinion,  agreeing  or  not  agreeing  wilb 
those  decisions,  it  was  clear  that  Smith  -v.  RoberHom  was  oat 
of  die  princifJe  of  those  cases  ;  for  it  was  not  made  out  that 
the  underwriters  had  any  right  whatever  to  refuse  to  settle  a§ 
for  a  total  loss,  and  that  tliey  could  not  be  allowed  to  9Mg 
that  the  loss  was  not  total,  after  lihey  had  admitted  that  it 
was,  and  acquiesced  in  the  abandonment  as  for  a  total  Joss." 
On  the  same  principle,  I  am  of  opinion  that  enough  appears 
from  the  facts  of  this  case  to  shew,  that  there  was  an  ac- 
quiescence by  the  4inderwriters  in  the  abandonment,  from 
the  length  of  time  which  elapsed  from  the  day  they  received 
the  notice;  and  it  has  been  expressly  found,  that  the  aaaursd 
acted  for  the  best,  and  that  the  sale  was  for  the  in^reat  of 

(€)  t  D«w.  47%  (b)  Id,  460,  1.       ' 


alt  eoBcemeii  -  Tlu»  acfuicpic^nc^^  ^oupM  wilh.  I^at  ^ir-*^       IQ^). 
ciiQ[i9l9«€0«  iippeiyrE  to  m^  tQ  b^ve  coii^flHr4  ^^  ng^t  of      J^^^^ 

fotiod  for  tli«  pUmiSf  «(Hst  tumd.  hammo.. 


Mr.  Jqalicie  BvBEOvaB.-^Mo«t  of  ibeose^  wUql^ liaYf^ 
be€^  decided  on  the  tMbject  oC  insiin|iKce^  diepaMi  upoa  tboup 
owR  peculiar  c^cufn^tancef ;  and  hera  it  h^a  been  admitted^ 
thiati  if  the  loai  wa^  afe  oiv^  period  total,  a^id  continued  80  at^ 
tbe  tim^  of  th^  Dotice  of  ahapdooiMOtf  ih^  assured  afe  npr 
titled  to  recover ;  and  I  aw  of  opinio^  that  findef  tl\e.  fiicts 
a|)  atated,  the  l(m  vr9ff  W  itf  nature  to|al«  It  appeara  thai; 
tb^  ship  was  wrecked,  and  At  high  ii^^t^r  the  vbole  of  the 
c^jrgo  was  pear^  co?f  rqdy  thM.  the  gteatest  part  of  it  remained 
imder  vatef  for  about  luqe  hK^uff,  )>q|iwe^  flood  and  floods 
aiid  that  when  part  hud  been  removed^  the  remainder  floated 
in  the  vessel.  The  wreck  toqk  place  on  the  21  at  Deaember, 
and  tiie  whole  of  the  cargo  wat  not  4aken  on  shore  uMtiJ  b\k 
diUa  afterwards.  On  the  23d,  notice  of  abandonment  was 
9ven,  on  which  daj  the  losa  cootiaued  in  the  natuse  of  ii 
UHal  losa,  and  the  uaderwritera  wei^  theii  awnre  that  the 
aesnied  insisted  on  aui^h  Um,  and  intended  to  cilwa  for  it 
acQordingly ;  and  thejii  followed  the  notice  in  the  best  mimner 
they  possibly  could,  hf  caUillg  a  meeting  ^f  the  nnderwriterf; 
for  the  27th.  The  defendant  not  having  interposed,  must 
lie  deemed  to  have  heen  privy  t^  t|i.e  notice  of  abandon- 
ment, and  the  steps  which  had  been  takeii  by  die  asuured. 
The  meeting  of  the  underwriters  wi»  accordingly  bad  at 
JJojfd^B,  and  it  must  b^  allowed  thet  this  is  the  usual  flOKide 
ef  proceeding  in  cases  of  this  description ;  if  no|,  it  shf  uM 
have  beea  so  stated  in  the  case.  Three  of  them  attended  and- 
authorised  the  plaintiffs  to.  act  as  if  diere  had  been  no  inaur-. 
ance.  It  appears  to  me  therefore,  that  the  defendant  is 
bound  hj  what  occurred  at  diat  meeting.  They  also  empow<- 
tiedtbe  plamtiffs  to  send  a  person  ta  Bnstol,  at  the  expemm 
of  the  underwriters  to  supevin¥uid.  the  preservation  of  the 

X  2 
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1821  •        cargo.    There  iivas  an  end  of  the  insurance;  and  tliecaae 
J^^^       then  states,  that  the  plaintiffs  accordingly  sent  a  person  there 
«•  for  that  purpose,  who  acted  bond  Jide  for  the 'interest  of  all 

concerned.  If  that  evidence  was  not  admissible,* it  should* 
have  been  rejected  at  the  trial.  It  also  appears,  that  every 
thing  was  done  for  obtaining  the  best  price  for  the  wines  ; 
and  that  no  intimation  was  given  by  the  underwriters  that 
they  required  them  to  be  forwarded  to  their  port  of  dev- 
tination,  or  that  they  did  not  sanction  the  sale  until  the' 
28th  February  following.  For  more  than  two  months 
therefore,  the  defendant,  as  well  as  the  other  underwriters, 
were  altogether  silent ;  and  it  was  not  until  after  the  sale  had 
been  advertised,  that  the  assured  received  notice  from  them 
that  they  did  not  sanction  it,  although  they  had  never  ex- 
pressed any  disapprobation  of  what  had  been  done  at  Xioyrf  s. 
On  the  whole  therefore,  it  appears  that  this  case  does  not 
at  all  trench  on  those  which  have  preceded  it ;  and  as  it  de- 
pends entirely  on  its  own  circumstances,  I  am  quite  clear 
that  they  are  so  far  in  favor  of  the  plaintiffs,  as  to  entitle 
them  to  recover  as  for  a  total  loss.  If  the  underwriters  had 
intended  to  have  rejected  the  abandonment,  they  should  have 
acted  immediately,  or  at  least  within  a  reasonable  time  after 
the  meeting  at  Lloyds  ;  and  as  they  have  not  done  so,  they 
must  be  taken  to  have  acquiesced  in  it. 

Mr.  Justice  Richardson. — I  think  that  in  this  case 
there  was  such  a  loss,  as  to  give  the  assured  a  right  of 
abandonment  at  the  time;  that  such  right  has  not  been  di- 
vested by  subsequent  circumstances,  and  consequently  that 
the  plaintiffs  are  entitled  to  recover  as  for  a  total  loss.  In 
Mitchell  v.  Edie  (a),  Mr.  Justice  Jsh/mrst  said,  that  '^  he 
apprehended  the  general  rule  was,  that  where  any  part  of 
the  property  insured  has  been  saved,  the  assured  cannot  re« 
cover  as  for  a  total  loss,  unless  he  make  his  election  to 
abandon^  and  give  reasonable  notice  to  the  underwriter  of 

'        (a)  1  Term  Ktp.  619. 
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his  intention ;"  and  Mr.  Justice  Buller  observed  (a),  that "  he        1M|. 
was  of  the  same  opinion^  and  that  where  the  voyage  is  lost,       jjJJJ^n 
but  die  property  saved,  the  owners  have  an  option  to  aban-  v. 

don ;  but  that  unless  they  do  elect  to  abandon,  it  is  only  an 
average  loss."  The  same  principle  was  stated  in  Manning  v. 
Newnham,  although,  perhaps,  the  doctrine  in  that  case  can- 
not be  adopted  to  its  full  extent^  as  it  has  been  narrowed  by 
recent  decisions,  by  which  it  has  been  determined,  that 
the  mere  retardation  of  a  voyage  is  not  sufficient  to  warrant 
an  abandonment.  That  was  expressly  held  in  the  case  of 
,Anderson  v.  Wallis^  where  Lord  EUenborough  observed  (&% 
that  '^  disappointment  of  arrival  was  a  new  head  of  abandon- 
ment in  insurance  law;  and  that;  if  the  retardation  of  a 
voyage  be  a  cause  of  abandonment,  the  happening  of  any 
marine  peril  to  the  ship,  by  which  a  delay  is  leaused  in  her 
arrival  at  the  earliest  market,  would  be  also  a  cause  of  aban- 
donment." Still  however,  there  are  cases  in  which  there 
may  be  such  a  loss  of  voyage  as  will  authorise  an  abandon- 
ment. This  appears  to  have  been  admitted  by  Lord  Ellen' 
borough  and  Mr.  Justice  Bayley,  in  Hunt  v.  The  Royal 
Exchange  Auurance^  the  former  of  whom  had  mainly  con- 
tributed to  narrow  the  old  doctrine  relative  to  abandonment. 
Nearly  all  the  previous  cases  were  there  referred  to,  and  a 
distinction  was  made  by  the  Court  between  gpods  of  a  pe- 
rishable and  imperishable  nature  ;  and  that  if  the  cargo  had 
been  of  the  former  description,  it  was  said  that  it  would  not 
have  been  a  retardation  only,  but  a  destruction  of  the  thing 
insured ;  and  it  appears  to  me  that  under  the  facts  of  this 
case,  this  is  a  loss  of  that  description ;  for  on  the  23d 
December f  when  notice  of  abandonment  was  given,  the  ship 
was  on  shore  on  her  side,  exposed  to  the  operation  of  the 
wind  and  tide,  and  at  high  water  the  whole  of  the  cargo  was 
immersed  in  the  sea,  and  it  wa&  uncertain  whether  she  might 
not  perish  at  the  rise  of  every  tide ;  and  it  cannot  be  con-' 
tended  but  that  those  circumstances  fully  justified  such  no- 

(c)  1  Term  Rep.  615. (Jk)  %  Maul,  k,  Stlw.  S47. 


iMl.       ^e.    £ii(iMimur8  ^ivere  mode  at  a  great  expence^  to  save 
J^^        her  cargo,  which  was  taken  through  a  hole  cut  in  her  side, 
V.  aftehvard^  nemoved  bto  lifters,  and  landed  and  tvaarc^uted 

HAMifoa.  ^^  jByts^dZ;  but  in  llbe  rbaiiak  it  apfiears,  ihat  three-fouitl* 
of  the  targo  livas  eiihet  ifpcHAtd  6r  lost,  for  several  ouks 
ivere  Hftisskigy  bthers  were  empcy,  and  the  greater  part  of  the 
Wiaes  bad  either  teaked  out  or  were  impregnated  more  or  lesa 
irith  salt  watief ;  and  one-fbifrth  only  was  found  ideally  aoinid 
*ift  1M,  Md  in  the  ofAiien  of  all  the  witmesses^  it  appeared 
tb  lye  4i^  l»esl,  and  for  tbe  benefit  of  'all  concerned,  to  finMi 
the  adventM'e,  4fnd  well  >tbe  eargo  bo  circumstanced  at  Bri$i9L 
39iese  oiitsnaMtainces  thereforei  appear  to  me  to  amount  to  a 
total  toss  ef  ^be  voyage ;  and  that  ahhough  there  w«is  a  par- 
tial recoveiy  of  one-fonnh  part  of  the  cargo,  tbe  assured 
^VK^ne  wartMted  m  giving  the  notice  of  abandcmmient,  as  k 
waa  not  jMidant  ifer  tbem  to  have  f^rosecnted  the  voyage 
Airther.  It  is  Inaterial  to  observe^  Aat  such  part  of  the  mnm 
'4(8  )were  damaged  4by  ^the  sah  water,  must  have  betofeae  in  a 
more  ^detorio^aled  iftate  by  delny,  ^eH*  by  sending  theitt  M> 
ItBlatidy  XhAt  fittdl  port  of  deslinalion.  t  fully  agree  widi 
the  Court  in  thinking,  dist  if  th^  tmderwrileM  bad  in- 
tended to  resist  the  nbandonment,  of  whidi  they  bad  dae 
fiofke,  they  should  halve  be^n  more  prompt  in  rejecting  or 
nfpttdiatiag  it,  and  not  'hav(e  waited  two  months  after  n  meet- 
ing bad  been  caRed  on  the  subject.  It  was  then  too  late  for 
them  to  require  tbe  prosecution  of  the  voya^ ;  and  mere 
particularly  so,  as  it  does  not  appear  whether  it  ^KHild  bave 
been  done  with  prudence  or  advantage  in  the  first  instance. 
Theymuat  therefore  be  taken  to  have  acquiesced  in  the 
pbandonflMUt,  and  ccmsequently  there  nifBt  be 

Judgment  for  the  plaintiffs. 


FiTCHLEY  and  Wife,  PlaintiiFs;  Jertis,  Deforciant.        Wednesday, 

Nov.  SI. 

IVl^.Serjt.  Lem  moved  that  this  fine  might  pass,  notwith*  If  docnmento 
*'  "      •  for  passing  a 

standAiig  tbe  acki^wledgineut  bad   beeii  taken  more  than  fine  be  wS^ 

twelvQ  piontha  since.     He  founded  his  motion  on  an  affidavit  eqnitor't 

vrbicU  stated,  that  the  documents  for  paasipg  il  had  been  ^^'  ^ 

left  at  the  cursitor's  office  in  Michaelmas  Term»  1820,  and  aUow  it  to 

that  the  acknowledgment  bad  been  taken  on  the  14th  July  one  of  the  oo- 

precedi^g ;  that  one  of  tbe  cpqttsor9  died  in  April  last,  and  d^^^i^^  |||^ 

that  th^  papers  had  been  nodslaid  at  th^  cu^ilor'f,  and  were  •<:kiiowledg- 
'  ment  was 

BOt  found  tiU  the  latter  end  of  AuguH*  talian  more 

than  twelve 

months  before 

The  learned  Serjeant  observed,  thai  although  bj  *e  rule  uonwllSSe 
qf  Courl,  BoMiet  Term,  3d  Geo.  3  ia\  no  fine  which  ap-  on  an  affidavit 

stmting  the 

ptara  to  have  been  acknowledged  more  than  twelve  months,  time  of  the 
can  paaa  the  King's  silver  office  without  a  rule  or  order  of  connaor.  * 
Ibe  Court,  still  that  it  might  be  done  on  motion,  though  the 
conusors  abouM  not  be  living,  on  an  affidavit  stating  the 
lime  of  their  death;   and  that  tbe  r^uisites  of  that   rule 
had  been  here  fully  complied  with. 

The  Court  observed,  thai  complaints  bad  frequently  been 
madQ  i^t  cbamberiBy  that  papers  relating  to  fines,  left  at  the 
office  of  the  cJur«itor,  had  be^n  either  lost  or  mislaid,  which 
was  productive  of  great  inconvenience  to  the  parties;  and 
they  ordered,  that  in  future  tliey  should  be  properly  arranged 
there,  and  trusted,  that  an  application  of  this  description 
would  be  never  again  made. 

(«)  i  Bos.  k  l\m\.  »30.     . 
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Wednesday,  FuLLER   V.  ABRAHAMS   and   Others. 

Nov.  21. 

Where  the        This  was  an  action  of  trover  for  a  barge,  which  had  been 
sale  of'  a         built  by  the  plaintiff  for  a  person  of  the  name  of  Bradshaw. 

So?^mde?"iSi  '     ^^    ^^^   ^"»'    of  ^"^e   ca"8^    ^^^^^^  ^^^  C'^'^f  ^^^^^ 

execotion,  ad-  Dallas,  at  GuildhalL  at  the  Sittings  after  the  last  Hilary 
dressed  the  \  '  ^  ,  ^ 

company,  stat-  Term,  it   appeared  that  the  barge  had  been  taken  m  exe- 

ha^  bdlt  i^  cution  by  the  sheriff  for  a  debt  due  from  Bradshaw  to  one 

aeaf'^^^h'^"  Humphreys,    and  that  it  had  accordingly  been  put   up  to 

the  execution  sale  by  auction   under   the  execution;  that  the  plaintiff  at- 

who  had  not  tended  such  sale^  and  stated  to  the  company,  that  Bradshaw 

ft^^on'^which^  h^d  not  paid  him  for  the  barge ;  that  he  had  used  him  very 

no  berson  bid  ]|| ;  and  he  appealed  to  their  feelings,  whether  it  was  not  a 

mi  the  auc*  great  hardship  on  his  part ;  •  and  that  it  would  be  a  pity  to  bid 

fosed  to  knock  %&i^s^  ^  P^^r  ^fian.     The  barge,  however,  was  put  up  at 

it  down   to  50/.  on  which  the  plaintiff  bid  52/.  and  no  one  appearing  to 

first  bidding,  )bid  against  him,  the  auctioneer  refused  to  knock  it  down  to 

of  his  made  him;  on  which  a    friend  of  the  plaintiff's  bid  one  guinea 

Tngfaml  dfe^  more,   and  the  plaintiff  advanced  another  shilling,  when  it 

plaintiff  ad-  was  knocked  down  to  him,  and  he  paid   15/.  deposit  in  part 

▼anced  one  ^    ,  ,  _  ,  ,      •        i      , 

shilling  more,    of  the  purchase  money,     it  was  also  proved,  that  the  barge, 

pMit  m'part^of  ®*  ^^^  ""^®  ^^  *®  ^^^^'  ^^^*  ^^^^^  ^^^^'  5  ^^^^  ^^^  defendant 

die  purchase    Abrahams  was  the  auctioneer,  and   that  he  afterwards  de- 
money  :— 

Held,  that  he  clared  it  was  not  a  fair  sale ;  that  the  barge  was  afterwards 
quire  any  pro-  >^sold   by  him  under  the  order  of  Humphreys^   when  she 

fe'nnder     ^^^^'^^  ^"^  •'""^^^^  8"inc«s- 
such  sale. 

His  Lordship  intimated  a  strong  opinion,  that  under  the 
circumstances,  the  sale  to  the  plaintiff  could  not  be  con- 
sidered as  a  valid  sale,  but  left  it  to  the  Jury  whether  it  was 
so  or  not ;  and  they  found  a  verdict  for  the  plaintiff. 

Mr.  Serjt.  Faughan,  in  the  last  Easter  Term,  obtained  a 
ruU  nisif  that  this  verdict  might  be  set  aside,  and  a  new  trial 
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granted,  on  the  ground  that  tbe  sale  to  the  plaintiff  was  in-  1821. 
Valid  and  unfair,  and  that  the  verdict  was  directly  contrary  -pT^^ 
to  the  opinion  of  his  Lordship  who  tried  the  cause.  «• 

ABRAHAHf. 

Mr.  Serjt.  Pell  now  shewed  cause,  and  submitted,  that 
the  plaintiflf  was  entitled  to  retain  his  verdict;  first,  as  it  did 
not  appear  that  the  deposit  he  had  paid  at  the  sale  had  ever 
been  returned  to  him ;  secondly,  as  by  the  terms  of  the 
conditions  of  sale,  the  barge  was  to  be  at  the  risk  of  the 
purchaser  immediately  after  the  sale  :  if,  therefore,  she  had 
been  damaged  or  lost  after  the  sale  took  place/  the  plaintiff 
alone  would  have  been  liable  to  such  loss,  and  the  seller 
might  have  called  on  him  for  the  remainder  of  the  purchase* 
money ;  thirdly,  that  there  was  no  fraud  whatever  adopted 
by  die  plaintiff  at  the  sale,  although  it  was  improper  in 
his  making  representations  so  as  to  prevent  others  from 
bidding;  that  it  did  not  appear  that  he  had  employed  any 
person  to  bid  for  him ;  and  that  it  was  extremely  hard  that 
the  barge  should  be  taken  from  him  when  he  had  received 
nothing  for  it  from  the  person  for  whom  he  had  built  it. 
If  the  auctioneer  thought  that  the  representations  made  by 
the  plaintiff  deterred  others  from  bidding,  he  should  not 
have  proceeded  with  the  sale ;  instead  of  which  he  tooir  the 
chance  of  other  persons  bidding,  and  the  barge  was^  even- 
tually knocked  down  to  the  plaintiff.  At  all  events  the 
verdict  is  not  against  law,  and  whether  the  sale  was  valid  or 
not,  was  a  mere  matter  of  fact  for  the  Jury  to  determine ; 
and  as  there  was  no  fraud  or  connivance  proved  against  the 

plaintiff,  such  verdict  cannot  now  be  disturbed. 

'  ... 

Mr.  Serjt.  Vaughan,  m  support  of  the  rule,  was  stopped 
by  die  Court. 

Lord  Chief  Justice  Dallas. — I  certainly  left  the  question 
to  the  Jury,  whether  the  plaintiff  purchased  the  barge  at 
the  sale  fairly  or  not.     I  thought  at  the  time  that  he  had  not, 
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1821.        mul  Btill  continue  of  the  same  opinioHt    The  plaintiff  ap* 
j^^"^^       pealed  to  the  feelings  of  the  company  collected  at  the  auc- 
V.  tion,   and  said  that  he  had  not  been  paid  for  the  barge } 

that  he  was  nearly  ruined,  and  remarked  that  it  would  be  a 
pity  that  any  one  should  bid  against  him.  The  auctioneer 
afterwards  said  that  in  his  opinion  it  was  not  a  fair  sale,  and 
that  he  could  obtain  no  bidding  against  the  plaintiff's  first 
offer,  until  a  friend  of  his  bid  another  guinea^  and  said  to 
the  plaintiff^  ^'  now  FuUer,  go  on,  and  they  must  deliver 
the  barge  to  you ;"  that  the  plaintiff  then  bid  another 
shilling,  on  which  it  was  knocked  down  to  him.  Under 
these  circumstancesi  notwithstanding  the  Jury  have  found  a 
verdict  for  the  plaintiff,  X  think  it  cannot  stand,  and  coxk^ 
sequently  that  there  must  be  a  new  trial. 

Mr,  Justice  BvRROueHv-^It  would  b^  too  much  to 
allow  the  plaintiff  to  avail  himself  of  bis  own  trick*  If  a 
person  employ  puffers  to  bid  for  him  at  an  auction,  it  is  a 
fraud  and  invalidates  the  sale,  so  that  the  purchaser  cannot 
be  compelled  to  complete  the  contract ;  that  was  decided  in 
jHovard  v.  Ca^le  (a).  Here  the  plan  adopted  by  the  plaintiff 
was  worse  than  employing  puffers ;  for  after  he  had  ap* 
pealed  to  the  feelings  of  the  company,  it  appeared  that 
none  of  them  would  bid  against  him ;  and  when  the  auc«> 
tiooeer  refused  to  knock  down  tlie  barge  to  him  on  his  first 
bidding,  one  of  his  friends  advanced  a  guinea;  and  on  th# 
plaintiff's  bidding  one  shilling  more,  it  was  the  duty  of  the 
auctioneer  to  knock  the  article  down  to  him,  as  being  the 
highest  bidder.  Resides,  it  appears  that  the  verdict  of  th^ 
Jury  was  directly  contrary  to  the  opinion  of  his  Lordship 
who  tried  the  cause. 

Rule  absolute. 

(4)  6  Term  Rep.  64t. 
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PatteBSON  v.  BecheB.  TTedfieftday, 

Nov.  81. 

JLHis  was  an  action   of  assumpsit  brought  by  the  plaintiflF  In  an  action 

as   the  payee,  against  the  defendant  as  drawer  of  a  bill  of  against  the 

exchange.    The  declaration   stated  that  the  latter,  on  the  biU^f^ex- 

liti  June,  1820,  at  St.  Helena,  to  wit,  at  Westminster,  in  the  change,  the 

declaration 
county   of  Middlesex,   drew  the    bill,    and    directed  it    to  stated  that  the 

Messrs.  Nash  and  Co.  London,  and   thereby  required  them  at<<  S/.  Udena 

ninety  days  after  sight,  to  pay  the  sum  of  78/.  to  the  plaintiff,  ^^y^^},^^^' 

or  order,    for  value  received.     The  plaintiff  then   averred,  did  not  aver  a 

that  when  the  bill  became  due,  it  was  presented  to  Messrs.  for  non-accept* 

Nash  for  payment,  but  that  they  refused  to  pay  the  same ;  M^ent  ^"on 

1>y  means  whereof  the  defendant  became  liable  to   pay  its  ^^e  prodnc- 

t        ,  .    .^      _       , .  , ,   ,    ,  **on  o^  the 

amount  to  the  plaintiff.      To   this  was  added  the  common  biU,  it  was 

tnoney  counts ;  and  the  defendant  pleaded  the  general  issue,  ^l^na^^^d 

At  the  trial  of  the  cause  before  Lord  Chief  Justice  Dallas,  5?^  stamped  :- 
.  ^^  On  an  objec* 

at  Westminster,  at  the  Sittings  after  the  last  Hilary  Term,  tion  that  it 

the  bill  was  produced  in  evidence,  dated  at  St.  Helena,  but  ,|bie  J^  im'Vn. 
without  a  stamp.    The  plaintiff  proved  the  hand-writing  of  J*"*'  *>«]|>  foj 

r  r  r  o         wvat  of  such 

m^  defendant,  as  well  as  a  subsequent  promise  by  him  to  stamp,  and 

pay  the  amount  of  the  bill ;  and  for  the  latter,  evidence  was  tiff  had  pven* 

adduced,  which  tended  to  shew  that  such  promise,  if  any,  "J  a  p^Jl^t 

was  made  without   prejudice ;  and  it  was  objected  for  him,  ^or  non-ac- 

fhat  the  declaration  contained  no  avenuent  of  the  bill's  having  non-payment  t 

been  drawn  abroad,  *'  St.  Helena^  not  having  been  slated  to  there'ware^* 

be  "  in  parts  beyond  the  seas,"  so  as  to  enable  the  defendant  ^*"^*  ®^  • 
.    *  "^  '  snbseqnent 

to  object  to  a  want  of  protest  upon  special  demurrer  (a) ;  promise  by  the 

(hat  it  must   therefore  be  presumed  that  the  bill  declared  on  pgytlieamoaat 

was  an  inland  bill,  and  if  so,  the  instrument  produced  would  ®^  *H*i***ui, 

vary  from  that  set  out  in  the  declaration,  and  that  if  it  was  letter  vrritten 

considered  an  inland  bill,  it  was  inadmissible  for  want  of  a  j^y^  offering 

stamp.  ^*""*  ^?^  P*y- 

(a)  See  SaUmunu  v.  StatHy,  S  Doug.  684  (n.)  waiver  of 

tbo>e  objec- 
tions, although  such  attorney  swore  that  such  offer  was  made  witliout  prejudice. 
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Patterson 

V. 

Bbcher* 


His  Lordship  was  of  opinioD,  that  the  subsequent  promise 
by  the  defendant  to  pay,  might  amount  to  a  waiver  of  those 
objections,  and  supersede  the  necessity  of  any  further  proof 
as  to  the  presentment  or  protest  for  non-payment,  those 
facts  not  having  been  averred  in  the  declaration ;  and  the 
Jury  accordingly  found  a  verdict  for  the  plaiutiify  for  the 
full  amount  of  the  bill,  but  leave  was  given  the  defendant 
to  move  for  a  nonsuit,  in  case  the  Court  should  be  of  opi- 
nion that  those  objections  were  well  founded. 


Mr.  Serjt.  Lens,  in  the  last  Easter  Term,  obtained  a  rule 
fiisi,  that  this  verdict  might  be  set  aside,  and  a  nonsuit  entered, 
or  a  new  trial  granted ;  and  submitted,  that  unless  a  bill  be 
stated  in  a  declaration  to  be  made  in  foreign  parts,  the  Court 
cannot  assume  that  it  was  so  (a),  and  that  the  instrument  in 
question  was  void  for  want  of  a  stamp.  If  it  were  a  foreign 
bill,  it  should  have  been  protested,  and  the  protest  proved, 
for  the  protest  is  the  essence  of  such  bill,  and  if  it  be 
omitted  to  be  stated  iu  the  declaration,  it  is  matter  of  special 
demurrer  only  {b).  If  the  form  of  the  declaration  in  this 
action  be  good,  it  will  in  no  case  be  necessary  to  aver  a  pro- 
test. At  all  events,  as  it  was  brought  against  the  defen- 
dant as  drawer,  the  protest  should  have  been  proved  (c). 
With  respect  to  the  acknowledgment,  it  has  been  decided 
in  Blesard  v.  Hirst  (rf),  and  Goodall  v.  Dolley  (e),  that  if 
the  indorsee  of  a  bill  present  it  for  acceptance,  which  is  re- 
fused, and  delay  giving  notice  to  his  indorser,  the  latter  will 
be  discharged ;  and  that  a  subsequent  proposal  by  him  to  pay 
the  bill  by  instalments,  made  without  the  knowledge  of  ihe 
indorsee's  laches,  was  not  a  waiver  of  the  want  of  notice. 
Here  the  subsequent  promise  was  to  pay  the  amount  of  a 
bill  generally;  and  whether  it  was  that  stated  in  the  declara- 
tion or  not,  is  matter  of  evidence  only,  and  as   it  was  not 

(n)  See  Kearney  v.  King^  S  Barn.  &  Aid.  301.    S.  C.  1  Chit.  Rep.  tS. 

(6)  Sec  Chitty  on   Bills,  Mh  edit.  465. (c)  Sec  GuU  v.  tValtk^ 

6  Term  Fcp.  g39.  ■         (</)  b  Burr.  2670.  (e)  1  Term  Rep.  71j. 
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properly  described  or  set  forth  therein,  the  plaintiff  cannot        1821. 
be  entitled  to  recover.  _  ^^^""^ 

PATTEBtOW 

Mr.  Serjt.  Fat/gAan  now  shewed  cause,  and  contended,;  '•■^■**« 
that  aldiough  there  was  contradictory  evidence  as  to  the 
subsequent  promise  by  the  defendant,  as  it  was  made  in  a 
conversation  which  took  place  between  him  and  the  plain- 
tiff's attorney,  still,  that  on  the  same  day,  the  attorney  for  the 
defendant  wrote  a  letter  to  the  latter^  stating,  that  since  he 
had  the  pleasure  of  seeing  him  that  morning,  he  had  waked 
on  the  defendant,  and  advised  with  him  respecting  the 
plaintiff's  demand;  and  that  he  then,  on  the  defendant's 
behalf,  proposed  to  give  a  warrant  of  attorney  for  the 
amount,  payable  in  three  months,  being  the  earliest  period 
that  he  could  with  any  degree  of  certainty  fix  for  tlie  pay- 
ment of  the  same.  The  learned  Serjeant  was  proceeding 
with  his  argument,  when  he  was  stopped  by  the  Court — who 
called  on 

Mr.  Serjt.  Lens  to  support  the  rule. — ^Tbe  defendant  is 
not  precluded  fiom  making  any  legal  objections  by  the  terms 
of  that  letter,  either  as  to  the  insufficiency  of  the  declaration, 
or  the  waut  of  proof  of  the  protest  at  the  trial.  It  was  written 
after  the  action  was  brought,  and  subsequently  to  the  con- 
versation which  had  taken  place  between  the  defendant  and 
the  plaintiff's  attorney,  and  at  which  the  attorney  for  the 
former  swore  that  the  offer  was  made  without  prejudice. 
The  letter  not  only  had  reference  to  that  conversation,*  but 
was  written  for  the  purpose  of  endeavouring  to  arrange 
matters  agreeably  between  the  parties,  and  must  therefore 
be  taken  to  have  been  made  without  prejudice,  as  well  as 
the  previous  offer. 

Lord  .  Chief  Justice  Dallas. — It  was  objected  for  the 
defendant  at  the  trial,  that  if  this  were  to  be  considered  as  a 
foreign  bill  of  exchange,   the    plaintiff  could  not    recover 
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J821.  agttost  the  defendant  as  drawer^  aa  be  bad  not  caused  it  to 

^^^^^  be  protested  either  for  non-acceptance  or  noii*paynient;  and 

«.  that  if  it  were  an  inland  iNli,  it  would  be  void  for  want  of 

Sechvb.  ^  stamp.     Although  1  gave  the  defendant  lea?e  to  nnive  that 


a  nonsuit  might  be  entered,  I  still  thought  that  enough  ap« 
peared  from  the  conversation  which  took  place  between  the 
defendant  and  the  attorney  for  the  plaiatiffj  to  amoont  to  a 
sufficient  waiver  of  those  objections*  Although  the  attorney 
for  the  former,  who  was  present,  said,  that  if  any  offer 
was  made,  it  was  without  pr^dice ;  sdll  from  the  terms 
of  the  letter  written  by  him,  1  have  no  doubt  but  that  it 
amounted  to  such  waiver.  Neither  he  nor  the  defendant 
denied  that  the  amount  of  the  bill  was  not  due  to  the  plaia* 
tiff;  and  in  Lundie  v.  Robertdon  (a),  it  was  held,  that  a  sub* 
sequent  promise  by  an  indorser  is  a  waiver  of  the  objection 
for  want  of  notice ;  and  in  Jones  v.  Morgan  (i),  where  that 
case  was  recognized,  it  was  decided,  that  a  promise  to  pay 
after  a  bill  is  due,  is  a  sufficient  admission  of  the  acceptance, 
as  well  as  of  the  hand-writing  of  the  drawer,  and  of  the 
other  parties  to  the  bill.  So  here,  I  thinly  the  letter  written 
by  the  defendant's  attorney,  coupled  with  the  previous  con- 
versation, is  a  waiver  of  the  objection  of  the  want  of  proving 
the  protest  at  the  trial. 

Mr.  Justice  Park. — It  is  quite  clear  that  it  is  not  ne- 
cessary to  aver  the  protest  in  the  declaration ;  it  is  sufficient 
if  it  be  proved ;  and  even  if  the  objection  made  by  the  de- 
fendant was  valid,  1  think  it  has  been  waived  by  his  sob- 
sequent  cooduct ;  at  all  events  it  wa«  a  mere  technical  oIh 
jection. 

Mr.  Justice  Burrough. — Neither  the  defendant  nor  his 
attorney  ever  denied  that  the  debt  for  which  the  bill  was 
given,  was  not  due  to  the  plaintiff.  The  declaration  is  not 
bad  in  substance ;  for  although  it  was  a  foreign  bill,  it  wt>uld 

(a)  7  East,  291.-.^ {k)  9  CSBip.  474. 
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have  been  sufficient  for  ihe  plaintiff  to  have  pro?ed  a  protest 
for  non-acceptance  or  non-payment ;  and  it  appears  to  me 
that  the  want  of  such  pmtest  has  been  clearly  waived  by  the 
conversation  which  took  place  between  the  parties ;  and  the 
proposition  afterwards  made  by  the  attorney  of  the  defen- 
dant in  his  letter. 


19S1. 


PATTBatOK 

V. 

BacHaa« 


Mr.  Justice  Richabdson. — Even  if  the  instrument  in 
question  had  been  properly  declared  on  as  a  foreign  bill,  it 
has  been  decided  in  the  case  of  Rogers  ▼•  Steeent  (a), 
that  a  promise  to  pay  after  a  bill  or  note  becomes  due^  will 
dispense  with  proof  of  presentment,  and  notice  of  dishonor. 
So  it  will  dispense  with  the  proof  of  protest,  as  it  will 
amount  to  an  admission  on  the  part  of  the  defendant,  that 
the  plaintiff  had  a  right  to  resort  to  him  upon  the  bill.  So 
in  Leggt  V.  Thorpe  (]b),  it  was  held,  that  if  the  drawer  of  a 
foreign  bill  of  exchange  had  no  effects  in  the  hands  of  the 
drawee,  and  had  no  reasonable  grounds  to  expect  that  the 
bill  would  be  honoured  ;  a  protest  is  unnecessary  to  chaige 
such  drawer.  Independently  of  this  it  appears  to  me,  that 
the  letter  written  by  the  defendant's  attorney  was  of  itself  a 
waiver  of  the  necessity  of  proving  such  protest  at  the  trial. 


^o)  f  Term  Rep.  713. 


Rule  discharged  (c). 

'(h)  t  Camp.  310.  S.  C.  19  Eatt,  17 1. 


(c)  In  Gibbon  v.  Cbggtm  (•),  which  was  an  action  against  the  drawer 
of  a  foreign  bill  of  exchange,  it  was  determined,  that  a  promise  of  pay- 
ment by  the  defendant  after  the  bill  was  due,  is  sufficient  evidence  of  a 
protest  for  non-payment,  and  notice  of  the  dishonor  of  the  bill ;  and 
Lord  EUenborwgh  there  said,  **  By  a  promise  of  tlie  drawer  to  pay,  he 
admits  his  liability  ;  he  admits  the  existence  of  every  thing  which  ia 
liecessary  to  render  him  liable.  When  called  npon  for  payment  of  the 
bill,  be  ought  to  have  objected  that  there  was  no  protest ;  instead  of 
that,  be  promises  to  pay  it  I  most  therefore  presnnie,  that  he  had  due 
noticci  and  that  a  protest  was  regolarly  drawn  up  by  a  notary." 

(«)  2  Camp.  188. 
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Thnnday,       HoUSE  V.  The  TbEASUBER   tO   the  COMMISSION EBS  of 
Nov.M.  ,       rw,  »  •., 

the  Thames  and  Isis  Navigation. 

Where  tbe  Xhis  was  an  action  of  trespass.  The  first  count  of  the 
wise  of  ac«  declaration  stated,  that  the  Commissioners  broke  and  en- 
sethe^  denied   ^^^^  ^^®  named  closes,  and  four  others   unnamed,  of  the 

by  tbe  defen-  plaintiff,  and  trod  down  the  grass,  subverted  and  took  away 
dant's  pleas,       .  •    •  i   ••  i    i  ^         «    •  m 

and  at  the       the  soil  thereof,  and  disposed  thereof  to  their  own  use.      Ine 

tiff  obtains^a '  second  count  stated,  that  they  broke  and  entered  two  other 

verdict  on  named  closes,  and  two  unnamed,  and  cut  down  trees  therein, 
some  issaes,  '  ,  - 

and  tbe  defen-  and  converted  the  same  to  their  own  use.  The  third  count 
the  plaintiff  '  stated,  that  they  broke  and  entered  one  close  therein  named, 
^c  "oMto  of*    *"^  another  covered  with  water,  and  drove  a  pile  into  that 

tiie  iMaes         which  was  named,  by  which  it  was  ereatly  encumbered  and 

found  for  him,  .   .  rrn  t>         J 

which  include  injured.      The    fourth     count  stated,  that  they  broke  and 

eosu^of \he     entered  seven  closes   therein   specified,  and  four  others  un- 

thB^'  ^^L  °f '   nsnied,  and  expelled    the  plaintiff  from  the    possession  of 

the  issnes  them,  and  took  away  the  soil  thereof,  and  converted  it  to 
fonnd  for  the      ,    .  rri.        i  r     i  i     ^      ' 

defendant,  on  their  own  use.     llie   defendant,  as  treasurer  to  the  Com- 

Tver  the  latter  toissioners  (a),  pleaded  first,  not  guilty  to  the  whole  decis- 
is not  entitled  ration.  Secondly,  as  to  the  closes  named  in  the  first,  se- 
to  claim  any 

costs  from  the  cond,  and  third  counts,  and  also  as  to  the  taking  away  the 
plahitiff;  but 

^nduit^nffera      («)  By  28  Geo.  3.  c.  5t.  «.3,   actions  are  to  be  bronght  against  the 
jodnnent  by     treasurer  for  the  recovery  of  damages,  or  obtaining  a  recompence  for 
default  as  to     ^oy  injuries  suffered  by  any  of  tbe  works,  for  the  better  carrying  on  the 
some  causes  of  navigation,  or  by  executing  any  orders  or  resolutions  of  the  commiM 
action,  and       woners.  ^ 

pleads  as  to 
others,  and  the 

plaintiff  takes  issue  on  the  pleas,  and  at  the  trial  all  the  issues  are  found  for 
the  defendant,  the  latter  is  entitled  to  the  costs  of  the  issues  found  for  him, 
and  the  plaintiff  to  those  only  of  the  judgment  by  default.  Where,  therefore, 
to  an  action  of  trespass,  the  defendant  pleaded  Uie  general  issue  to  the  whole 
declaration,  and  several  special  pleas  as  to  part,  and  the  plaintiff  new  assigned, 
and  the  defendant  suffered  judgment  by  default  as  to  the  new  assignment,  and 
the  plaintiff  was  bound  to  go  to  trial  to  get  rid  of  tbe  general  issue,  which 
would  otherwise  have  barred  his  whole  action,  and  he  could  not  by  any  other 
means  have  obtained  damages  on  tlie  judgment  by  default:— >H eld,  tltfit  the 
plaintiff  was  entitled  to  the  general  costs  of  the  cause,  including  tbose  of  the 
trial,  although  the  Jui^  found  a  verdict  for  the  defendant  on  one  of  the  spe- 
cial pleas,  the  costs  of  such  issue  being  deducted,  but  not  allowed  to  him  on 
that  issue. 
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soil  id  the  last  county  that  one  Sambrooke  Freeman  being        182V. 

Jieised  in  fee  of  a  certain  piece  of  land,  comprising  the  closes       ^p^ 

in  that  plea  mentioned,  before  the  plamtiff  had  any  thing  v. 

Treasurer 
therein,  granted  to  the  Commissioners  full  licence  to  erect  a        of  the 

pound-lock  for  the  use  of  the  navigation ;  that  they  after-      ^''^'' 
iirards  erected   the  same  in  consequence  of  such  licence,  Isis  Naviga* 
iaind  justified  the  trespasses  for   the  purpose  of  repairing 
the  lock.     Thirdly,  as  to  the  closes  named   in   the  first, 
isecond,  and  third  counts  of  the  declaration,  that  the  Com- 
missioners were  seised  in  fee  by  virtue  of  a  deed  of  bargain 
{and  sale  from  Freeman  to  them.    Fourthly,  that  the  Com- 
missioners, as  to  the  closes  named  in  the  first,  second,  and 
third  counts,  were  seised  in  their  demesne  as  of  fee^  for  the 
purposes  and  use  of  the  navigation : — and  lastly,  as  to  the 
closes  not  named  in  the  first  and  second  counts  of  the  de-^ 
claration,  liberum  tenementum.    The  plaintiff  in  his  repli- 
cation took  issue  on  the  first  plea  of  not  guilty,  and  tra- 
^versed  the  licence  mentioned  in  the  second.    He  also  took 
issue  on  the  third  and  fourth  pleas,  entered  a  nolle  prosequi 
as  to  the  unnamed  closes  in  the  last  plea  of  liberum  tene^ 
.mentum',  and  newly  assigned  to  the  second,  third;  and  fourth, 
that   the  Commissioners  od  other  occasions  than  those  in 
such  pleas  mentioned,  and  in  a  greater  degree  than  was  ne- 
icessary  for  the  purposes  therein  mentioned,  and  also  on 
other  and  different .  parts  of  the  said  closes,  in  which,  &c. 
:than  was  necessary  or    proper    for  the  purposes  in  those 
pleas  mentioned,  committed  the  several  trespasses  in  the  in- 
troduction of  and  by  such  pleas  attempted  to  be  justified. 
The  defendant,  by  his  rejoinder,  took  issue  on  the  traverse 
of  the  licence,  for  the  purposes  of  repairing  the  lock  in  the 
second  plea  mentioned,  and  suffered  judgment  by  default  to 
the  new  assignment.    The  cause  went  down  as  well  to '  try 
the  issues  joined  between  the  parties,  as  to  assess. the  plain- 
tiff's damages  on  the  new  assignment. 

At  the  trial  before  Mr.  Justice  Park,  at  the  last  Spring  As- 
sizes at  Reading,  the  third  and  fourth  pleas  as  to  the  grant  from 

VOL.  VI.  Y 
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1821.        Freeman,  and  the  Commissioners  being  seised  in  fee  for 
^'^'^^^       the  purposes  of  the  navigation^  were  abandoned  by  consent, 
„,  and  the  Jury  were  discharged  from  givii^  any  verdict  thereon. 

''^^of  tte^**    They  found  a  general  verdict  for  the  plaintiflF  on  the  plea  of 
Thames      not  guilty,  without  assessing  any  damages  thereon  ;  and  for  thf 
Itis  Natiga-  defetidant  on  the  second  special  plea  of  licence :  and  they 
^'^"*        assessed  the  plaintiff  one  shilling  damages,  and  one  shilling 
costs  on  the  new  assignment,  to  which  the  defendant  had 
suffered  judgment  by  default ;  and  the  learned  Judge  certi- 
fied under  the  statute  8^9  Will.  3.  c.  11.   s.  \,  that  the 
trespass  was  wilful  and  malicious,  as  it  was  committed  after 
due  notice  had  been  given  to  the  Commissioners^  and  the 
Jury  thought  they  had  been  guilty  of  a  great  excess.      The 
Prothonotary  having  allowed  the  defendant  the  costs  of  the 
issue  found  for  him  on  the  plea  of  licence, 

Mr.  Serjt.  Peake,  in  the  last  Term,  obtained  a  rule  nisi, 
that  he  might  tax  the  plaintiff  his  full  costs  of  the  cause, 
deducting  therefrom  the  costs  of  the  issue  found  for  the  de- 
fendant, but  not  allowing  him  any  costs  on  that  issue.  He 
submitted^  tliat  the  plaintiff  was  entitled  to  have  his  costs 
so  taxed  on  the  legal  result  of  the  verdict^  as  well  as  oa 
the  ground  that  he  was  obliged  to  go  down  to  trial  on  the 
plea  of  not  guilty^  on  which  he  had  obtained  a  general 
verdict;  besides  which^  the  learned  Judge  had  certified  that 
the  trespass  was  wilful  and  malicious.  He  relied  on  the 
case  of  Trotman  v.  Holder  (a),  as  being  precisely  in  poin^ 
with  the  exception^  that  there,  issue  was  joined  on  the  new 
assignment,  whilst  here,  the  defendant  had  suffered  judg- 
ment by  default.     He  also  cited  Martin  v.  Fallance  {by 

Mr.  Serjt.  Lathes  afterwards  shewed  cause,  and  submitted, 
that  the  Prothonotary  had  been  perfectly  right  in  his  taxation, 
and  that  the  plaintiff  was  not  entitled  to  his  full  costs,  riot- 

(a)  Ante,  vol.  iii.  page  555.  S.  C.  1  Brod.  &  Biog.  2J«.— .(6)  i  East, 
S50. 
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withstandiDg  the  verdict  found  for  him  od  the  plea  of  not  1821. 
guilty,  and  the  certificate  of  the  learned  Judge  Mrho  tried  uT^^ 
the  cause.    In  Trotman  v.  Holder j  and  Martin  v.-  Fallanee,  v. 

the  pleadings  were  altogether  differenli  and  issues  were  of  il» 
taken  in  both  on  the  new  assignment;  but  here,  as  the  *^^"* 
defendant  had  suffered  judgment  by-  default,  there  was  no  IiD'  Naviov 
necessity  for  the  plaintiff  to  takedown  the*record  as  in  those 
cases.  [Mr.  Justice  Rkhardson.-^^The  defendant  has 
pleaded  not  guiky  to  the  whole^of*^  declaration;'  it  was 
therefore  necessary  for  the  plaiatiff  to  go  down  to  trial  to 
get  rid  of  that  plea,  and  prove  some  of  the  trespasses  as 
laid.]  In  Thornton  v.  Williamson  (a\  which  was  an  action 
of  trespass  for  breaking  and  entering  the  plaintiff's  mes- 
suage, and  the  defendant-  pleaded,  first,  not  guilty  as  to  the 
force  and  arms,  &c. ;  and  secondly,  ^m-lo  the  residue,  a  justifi- 
cation of  a  right  of  way  over  the  locus  in  quo  at  all  times ; 
and  thirdly,  a  like  justification  in  the  day-time ;  and  the 
plaintiff  in  his  replication  took  issue  on  the  two  rights  of 
way,  and  new  assigned  extra  viam,  &c.  to  which  there  was 
judgment  by  default :  and  after  verdict  for  the  plaintiff  on  the 
first  special  issue  for  one  shilling,  and  damages  assessed  also 
on  the  new  assignment,  and  a  veidict  for  the  defendant 'oA 
the  not  guilty^  except,  &c.  and  on  Ae  secdnd-  special 
issue  ; — ^it  was  held,  that  the  defendant  was  entitled'  to  die 
general  costs  of  the  trial;  because  the  'plaintiff  was  not 
obliged  to  go  to  trial,  but  should  have  let  judgment  go  by 
default  on  the  issue  upon  the  limited  right  of  way,  which 
was  found  against  him ;  and  then  if  the  cause  had  gone  to 
trial  only  on  the  issue  as  to  the  general  right  of  way  claimed 
by  the  defendant  at  all  times;  the  plaintiff  succeeding  on  diat 
issue,  would  have  been  entitled  to  the  general  costs  of  the 
trial ;  and  in  Lee  Campere  v«  Hicks  <£),  where  a  declaration 
HI  trespass  contained  two  counts^  and  the  defendant  pleaded 
to  one,  and  suffered  judgment  by  deAuilt  as  to  the  other ;  and 
OQ  the  trial  of  the  first,  the  plaintiff  proved  one  act  of  tres« 

(«)  IdEa^t,  in>  {h) 7 Tetm Rep. 7t7. 

Y  t 


TION. 


828  CASES  IN  HICHABLMAS  TBRM^ 

1821.       pass  only,  which  was  covered  by  the  second  count,  he  Was 

jJ^JJ^        held  not  to  be  entitled  to  a  verdict  on  the  first.     Here,  die 

«.  certificate  that    the   trespass  was  wilful,    cannot    operate 

of  the         against  the  defendant,  as  it  only  applies  to  cases  in  whkh 

Thambs       jgg^g  jg  joincd,  and  not  to  those  where  a  judgment  has  beea 

Iin  Naviga-   suffered  by  default ;   for  the  statute  of  Glocester  (a)  ody 

gives  the  plaintiff  costs  where  the  party  is   to  recover  da- 
mages.     So  the  22  4r  23  Car.  2.  c.  9,  is  confined   to  da- 
mages to  be  found  by  a  Jury ;  and  although  the  restraint  put 
upon  the  plaintiff 's  general  right  to  costs  by  that  statute, 
was  in  a  great  measure  taken  off  by  the  statute  8  4r  9  Will*  3. 
c.  11.  5.4,  in   cases  of  wilful    trespasses,  still,  that  clause 
must  be  qonfined  in  its  operation  to  trespasses  on  which  bsue 
is  joined,  and  on  which  damages  may  be  given  at  the  triaL 
Here,  therefore,  although  the  Jury  found  a  verdict   for  the 
plaintiff  on  the  plea  of  not  guilty,  still,  as  no  damages  were 
assessed  under  it,   the  certificate  cannot  be    available  as 
against  the  defendant* 

Mr.  Serjt.  Peake  in  reply.  In  Thornton  v.Williamson,  the 
defendant  pleaded  not  guilty  as  to  part  only,  on  which  a 
verdict  was  found  for  him,  as  well  as  upon  the  second  spe^ 
cial  issue  upon  the  limited  right  of  way,  and  damages  were 
assessed  for  the  plaintiff  on  the  new  assignment.  Here, 
however^  the  defendant  pleaded  not  guilty  to  the  whole  of 
the  declaration,  by  which  he  compelled  the  plaintiff  to  go 
down  to  trial.  Although  the  statutes  of  Glocester  and  the 
22  4f  23  Car.  2.  c.  9,  restrain  the  plaintiff's  right  to  re- 
cover more  costs  than  damages,  unless  the  Judge  certifies  at 
(he  trial,  and  although  the  latter  statute  may  apply  only  to 
trespasses  of  which  the  defendant  may  be  found  guilty,  yet 
the  8  8c  9  WilL  3.  c.  1 1,  extends  to  all  wilful  and  malicious 
trespasses  whatever.  The  cases  of  Trotman  v.  Holder,  and 
Martin  v.  Fallance,  were  decided  on  the  authority  of  Asser 
v.  Finch  (i) ;  and  in  Postan  v.  Stanuay  (c),  it  was  deter- 

(fl)  6  Edw.  1.  c.U  {b)  $  Lev.  234.——  (c)  5  East,  261. 
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inined,    that  ^iicre  to  different  counts   of  a  declaration,        1821. 


there  are  different  pleas,  and  issues  on  those  pleas,  and  one 

.    .  HoirtB 

or  more  found  for  the  plaintiff,  and  the  others  for  the  de-  «. 

fendant,  the  latter  shall  not  have  costs  taxed  upon  the  issues       ^^"^^ 
found  for  him.     Although  in  Day  v.  Hanks  (a)  it  was  held,     '^^" 
that  if  there  be  two  distinct  causes  of  action  in  two  separate  Uu  Navioa/. 
-counts,  and  as  to  one  the  defendant  suffers  judgment  to  go 
bj  default,  and  as  to   the  other  takes  issue  and  obtains  a 
verdict,  he  is  entitled  to  judgment  for  his  costs  on  the  latter 
count,  notwithstanding  the  plaintiff  is  entitled   to  judgment 
and  costs  on  the  first  count ;  yet  there  the  Court  were  bound 
to  give  two    distinct  judgments,  as  the  plaintiff  had  suc- 
ceeded on  one  cause  of  action,  and  the  defendant  on  the 
other,  whilst  here,  the  latter  has  suffered  judgment  bj  de- 
fault as  to  the  new  assignment,  and  the  plaintiff  has  ob- 
tained a  verdict  on  the  general  issue,  which  went    to  the 
whole  cause  of  action.    So  in  Griffiths  v.  Dames  (6),  where 
the  declaration  was  in  trespass,  and  consisted  of  one  count 
only,  to  which    there  were  several  pleas  of  justification    on 
which  issues  were  taken,  and  a  new  assignment,  as  to  which 
judgment  passed  by  default,  and  a  venire  was  awarded,  as  well 
to  assess  the  damages  on  the  judgment  by  default,  as  to  try 
the  issues  ;  all  the  issues  being  found  for  the  defendant :  he 
was  held  to  be  entitled  to  the  costs  of  them.     There,  how- 
ever, the  general  issue  was  not  pleaded,  and  all  the  issues  were 
found  for  the  defendant.    Here  the  Jury  have  not  only  found 
^  verdict  for  the  plaintiff  on  the  general  issue,  but  assessed 
liim  damages  on  the  new  assignment.     He  is  therefore  en- 
titled to  the  costs  of  the  cause,  independently  of  the  cer- 
tificate.     The   defendant,  after    the  plaintiff  had  new  as- 
signed, should  have  withdrawn  the  general  issue ;  and  as  he 
<)id  not   do  so,  he  compelled  the  plaintiff  to  go  down  to 
trial,    who  is  consequently  entitled    to  his  full  costs,    de-^ 
ducting  only  the  costs  of  the  issue  found  for  the  defendant 
^n  the  second  plea.  Cur.  adv.  vult. 

(a)  3  Term  Rep.  654.  i     i   {b)  8  Term  Rep.  4^t 
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1B2U  Lord  Chief  Justice  Pallas  on  this  day,  after  biieA/ 

^^v^        reqapitiilatiog  the  pleadings  and  the  result  of  the  trial,  A^ 
9.  livered  the  judgment  of  the  Court,  as  follows : — 

^"^A^**  .  The .  cases  of  Poetan  v.  Stanway,  Tratman  v.  Holder , 
Thamxs  D^  V,.  Hanks,  Griffiths  v.  Davits,  and  other  cases,  seem 
Isis  Nayioa«  to  have  established  a  rule,  that' where  the  plun tiff 's  demand 
"^"*  is  alpgether  denied  by  the  defendant's  pleas,  and  at  the  trial 
the  plaintiff  obtains  a  verdict  for  part  of  his  demand,  and  the 
defendant  obtains  a  verdict  as  to  the  'other  part,  the  plaintiff 
is  entitled  to  the  costs  of  the  issues  found  for  him,  which 
include  the  general  costs  of  the  trial ;  but  do  not  include  th^ 
costs  of  the  issues  found  for  the  defendant,  on  which  last 
mentioned  issuea  however^  the  defendant  is  not  entitled  to 
claim  any  costs  from  the  plaintiff: — but  where  the  defendant 
suffers  judgment  by  default  as  to  part  of  the  plaintiff's  de- 
mand, and  pleads  only 'as  to  the  other  part,  and  the  plaintiff 
takes  issues  on  the  ^  pleas,  and  at  the  trial  all  the  issues  are 
found  for  the  defendant;  he  is  entitled  to  the  costs  of  the 
issues  found  for  him,  and  the  plaintiff  is  entitled  only  to 
the  costs  of  the  judgment  by  default.  This  case  appears  to 
the.Court  to  fall  within  the  former  part  of  the  rule ;  for  the 
defendant  by  pleading  the  general  issue  to  the  whole  decla- 
ration, made  it  necessary  for  the  plaintiff,  in  order  to  get  rid 
of  that  plea,  which  would  otherwise  have  barred  his  whole 
action,  to  go  down  to  trial  at  the  Assizes,  and  he  could  not 
by  any  other  means  have  obtained  damages  or  costs  on  the 
judgment  by  default.  The  plaintiff  therefore,  having  ob- 
tained a  verdict  on  the  plea  of  the  general  issue,  and  an 
assessment  of  damages  on  the  judgment  by  default,  is  en- 
titled to  the.  general  costs  of  the  canse,  including  those' of 
the  trial,  the  costs  of  the  issue  found  for  the  defendant 
being  deducted,  but  no  costs  being  allowed  to  the  latter  On 
that  issue.  My  Brother  Park  who  tried  the  cause,  cer- 
tified under  the  statute  8  ^T  9  fViH-  3,  that  the  trespass  was 
wilful  and  malicious ;  and  it  has  been  contended  for  the  de- 
fendant, that  such  certificate  cannot  avail  the  plaintiff,  as  the 
statute  does   not  apply  to  trespasses  where  judgment  has 
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gone  bj  de&alt,  but  must  be  confined  to  those  on  which  a        1821. 

defendant  may  be  found  guilty  at  the  trial;  and  that  although       ilT'^ 

the  defendant  in  this  case  has  been   found  guilty  on  the  ge«  «. 

neral  issue^  yet  that  it  cannot  operate  as  against  him^  because      *of  the  ""^ 

no  damages  were  assessed  under  it*    On  this  point  however,      ^"i^"^' 

it  is  unnecessary  to  give  any  opinion,  as  independently  of  the  Ins  Naviga« 

certificatCi  it  appears  that  the  plaintiff  is  entitled   to  the 

costs  of  the  trial,  as  he  could  not  obtain  an  assessment  of 

damages  on  the  judgment  by  default,  without  going  to  the 

Assizes,   in  consequence  of  the    defendant's  pleading   the 

general  issue   to  the  whole  declaration*      The  rule  there- 

fore,  for   the  Prothonotary  to  review  his   taxation  in   this 

respect,  must  be  made 

Absolute  (a). 

(a)  See  Harber  v.  Ramif  9  Price,  336. 


Doc,  on  the  Demise  of  Johnson  v.  Roe.  Thartday 

Nov.  ss. 
Mr.  Serjt.  Peake  moved  for  a  rule  to  shew  cause  why  it  TheCoartwHI 
should  not  be  referred  to  the  Prothonotary  to  take   an  ac-  [JJJJ  pj^thono^ 

count  of  monies  received  by  the  lessor  of  the  plaintiff  on  tarytotikeaa 

,  ^  "^       ,  aceoant  of 

account   of  certain   annuities,  as  well  as  to  ascertain  and  monies  receiv- 

settle  the  costs  of  this  actioo,  which  had  been  brought  for  leuor  of  the 

non-payment  of  rent.  iSJ^if^n- 

nuitiei,  or  to 
_.  aicertalii  the 

But  the  Court  observed,  that  they  could  not  interfere;  cosu  in  an 
neither  could  the  Prothonotary  know  what  part  of  the  an«  ejectment, 
nuities  might  remain  unpaid ;  and  that  the  only  remedy  was 
by  an  application  to  a  Court  of  Equity ;  that  this  was  not  like 
the  case  of  a  mortgage  secured  by  covenant  (a),  and  that  the 
statute  4  Geo.  2.  c,  28.  s.  4,  provides  for  cases  of  ejectment 
for  non-payment  of  rent  (6). 

The    learned    Serjeant   therefore    took    nothing  by  his 
motion. 

(a)  See  Bertken  v.  Street^  8  Term  Rep.  326.  ■         (6)  See  Doe,  d.  Bur* 
mart  v.  Roe,  4  Taunt.  883. 
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Friday,  PlESSE  V.  GlBSON^ 

Nov.  X3. 

Notice  of  Mr*  Serjt.  Pell  opposed  the  justification  of  one  of  the 
£r  at***  Clap^  ^^^^  ^"  ^^^  cause,  who  was  described  in  the  notice  as  of 
*^'  T  he  "  Clapham^  in  the  county  of  Surrey.''  He  subnutted 
live  in  the       that  it  was  an    insufficient  description,    and  relied  on  the 

case  of  Rickman  v.  Hawes  (a),  where  the  Court  held^  that 
the  description  of  '^  Clapham"  was  too  general ;  but  as  it 
appeared  that  the  bail  resided  in  the  Clapham  Road^ 

The  Court  allowed  him  to  justify^  as  he  did  not  live  ii) 
^  /ted  conus  within  the  village. 

(a)  5  Taunt.  173. 


^^^^*h  Fitzgerald  v.  Boehm. 

Nov.  23* 

An  action  of  Xhis  was  an  action  of  assumpsit  for  money  had  and  re- 
not  be  main*  ceived.  The  declaration  contained  all  the  money  counts, 
Mrviving  exe-  ^®  ^*^^'  ^*  "  count  for  interest.     The  defendant  pleaded  the 

ciitor  in  hie      General  Issue. 

own  right, 

against  the  At  the  trial  of  the  cause  before  Lord  Chief  Justice  Dallas^ 

ner  of  a  de-  R^  Guildhall,  at  the  Sittings  after  the  last  Hilary  Term,  a 
cat^"^  without  verdict  was  found  for  the  plaintiflF,  damages  15,495/.  45.  sub- 
stating  him  to  ject  to  the  opinion  of  the  Court,  upon  the  following  case : — 

be  a  sarviving        ,  ,         , 

partner.  William  Leamy  died    \n  March j   1815,  possessed   of  very 

where,  there- 
fore, the  plain- 
tiff and  J.  7*.  were  appointed  co-cxecntors,  and  the  latter  was  in  partnership  with 
the  defendant,  and  died  leaving  the  plaintiff  sarviving,  andJ.T.  had  paid  large 
^uniK  belonging  to  the  tcbtator*s  estate  into  the  partnership  account,  wliich  were 
placed  to  tlie  general  credit  of  the  estate  of  the  testator,  and  the  defendant  and 
J,T.  became  insolvent,  and  none  of  the  funds  ever  came  to  the  plaintiff  :»-Held, 
that  he  could  not  recover  from  the  defendant  in  an  action  for  money  had  anfl 
received,  commenced  by  him  in  his  own  right,  against  the  defendant  in  his 
|»wn  right;  and  not  describing  him  as  surviving  partner  of «/.  T. 


BOIIHM* 
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considerable  property^  and  by  his  will  dated  the  £4th  1821. 
Marchy  1814,  appointed  the  plamtiff  and  John  Taylor ^  co-  p-,i^^^J^^ 
executors,  who  duly  proved  the  same.  At  the  time  of  the 
decease  of  the  testator,  Taylor  the  co-executor  was  in  co- 
partnership with  the  defendant,  and  so  continued  until  Pe- 
bruary  15th,  18J9>  when  the  business  of  the  partnership 
-was  discontinued  ;  after  which,  and  before  any  adjustment 
or  liquidation  of  the  accounts  of  the  firm,  viz.  in  January 
1820,  Taylor  died,  leaving  his  co-executor  the  plaintiff, 
him  surviving.  Taylor^  in  his  life-time,  and  during  the 
continuance  of  the  partnership,  paid  from  time  to  time 
divers  large  sums  into  the  house  of  Boehm  and  Taylor,  be- 
longing to  the  testator's  estate,  and  of  which  a  separate 
account  was  kept  in  the  partnership  books  to  the  credit  of 
the  said  estate  of  Leamy.  13,000/.  part  of  the  sum  re- 
covered by  the  verdict,  was  paid  into  the  house  of  Boehm 
and  Taylor,  by  a  bill  drawn  at,  and  transmitted  from  Jfa- 
dras  by  Bunny  and  Co.,  accepted  by  Fairlie,  Bonham  and 
Co.,  of  London,  and  specially  indorsed  to  the  plaintiff  and 
Taylor  as  executors  of  the  testator,  by  the  drawers^  for  a 
debt  due  from  them  to  the  testator,  and  which  bill  was  duly 
piud  by  the  acceptors.  Neither  the  bill,  nor  any  part  of 
the  funds,  ever  came  into  the  hands  of  the  plaintiff,  but 
were  received  by  the  partnership  from  Taylor,  the  co-ex- 
ecutor, without  the  knowledge  of  or  notice  to  the  plaintiff, 
and  were  placed  to  the  general  credit  of  the  estate  of  Len- 
nty.  Jn  1819  the  house  of  Boehm  and  Taylor  became  in- 
aolvent.  At  the  time  of  the  dissolution  of  the  partnership 
above  stated,  there  appeared  on  the  books  a  credit  to  the 
icstate  of  Leamy,  amounting  to  the  sum  recovered  by  the 
verdict,  no  part  of  which  has  been  since  paid.  This  action 
was  commenced  by  the  plaintiff,  the  surviving  co-executor 
of  Taylor,  and  he  declared  in  his  own  right,  and  not  as 
executor,  against  the  defendant  in  his  own  right,  and  not 
as  the  surviving  partner  of  Taylor.  If  the  Court  should  be 
of  opinion  that  the  plaintiff  was  entitled  to  recover  in  llii^ 
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.1821.        action,  then  the  verdict  was'to  stand  for  15,495/.  4f.  if  not, 
Vi^iuis,   »  nonsuit  was  to  be  entered. 

fiOBHtf.  _,  ^  i_ 

The  case  now  came  on  for  argument,  whea 

Mr.  Serjt.  Blotset^  for  the  plaintiflF,  submitted  &raty  that 
be  might  declare  in  his  own  right,  without  stating  himself 
as  being  the  surviving  executor  of  Tayhr,  as  the  actioa  was 
brought  to  recover  money  to  which  both  of  the  executors  were 
entitled  immediately  after  the  death  of  the  testator ;  and  se- 
condly, that  it  made  no  difference  that  Taylor  was  co^xeootor 
with  the  plaintiff,  and  co-partner  with,  the  defendant/as  he  was 
now  dead.  He  referred  to  the  cases  of  Bosanqud  v. 
Wray  (a),  and  Jell  v.  Douglas  (6),  the  latter  of  whidi  bad 
been  decided  since  this  case  was  set  down  for  argument,  and 
where  it  was  held,  that-  in  aisumpsil  by  one  of  two.  swr^ 
viving  partners,  the  fact  of  the  plaintiff  being  surviving 
partner,  must  be  stated  in  the  declaration.  The  learned 
Serjeant  was  proceeding  with  .  his  argument  when  he  was 
stopped  by 

The  Court,  who  observed,  that  Jell  v.  Douglas  was  undis* 
tinguishable  from  the  preseut ;  and  that  the  case  of  Mqffkti 
V.  Fan  Millingen  (c),  which  was  an  action  of  assumpsit  by 
several  executors ;  a  plea  in  bar,  that  the  promises  were 
made  by  the  defendant  jointly  with  one  of  the  plaintiffs,  vras 
held  good  on  demurrer ;  and  Mr.  Justice  Buller  there  said, 
**  the  promise  was  made  jointly  with  one  of  the  plaintiffs ; 
how  can  he  sue  himself  in  a  Court  of  Law  ?  It  is  impossible 
to  say  tliat  a  man  can  sue  himself." 

Judgment  for  the  defendant  (d). 

(a)  2  Marsh.  319.  S.  C.  6  Tatint  597.  (6)  4  Bam.  &  Aid.  S74. 

{c)  i  Bo8.  &  Pal.  124  (n.)'        ■  (d)  Mr.  Scrjt.  Lem  was  to  have  argued 
for  the  dcfcndaot. 
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Kelly  t.  Clubbe%  Friday, 

Not.  23. 

This  was  an  action  of  debt*    The  declaration  stated,  that  Bebtdoet  not 
on  the  ^  April,  1813,  by  a  cerUun  indenture,  made  be-  rears  of     ^' 


tween    the  defendant   of   the  first  part,   and  one   Sarah  out%fiM<£, 

Clubbe  of  the  second,  ^'hich  said  Sarah  had  since  btermar-  •od  payable  to 

lied  with,  and  then  was  the  wife  of  the  plaintiff;  and  one  for  life,  al- 

John  Jej/$  of  the  other  part,  which,  after  reciting  as  therein  ^^^  ||^^^«* 

was  recited,  the  defendant,  for  the  considerations  therein  ^eclaratioD, 

.  ">&t  the  gnn^ 

mentioned,  did  give,  grant,  and  confirm  unto  the  said  Sarah  tor  had  a  frec- 

and  her  assigns,  during  the  term  of  her  natural  life,  a  cer-  premises  out 

tain  annuity  or  rent-charge  of  £00i  to  be  yearly  issuing,  p^yjj^f^  ^^  ^^ 

payable  and  growing  out  of  certain  premises  in  the  inden-  must  be  in- 

tiure  particularly  mentioned  and  described  ;-^To  have,  hold,  had  sach  an 

imd  eiyoy  the  said  annuity,  unto  and  to  the  use  of  thp  said  nooSSg' ap^*^ 

Sarah   and  her  assigns,   for  her  life,  without  any  deduo-  P®*^  to  the 

,  ^  contrary. 

lion  or  al>atement  whatsoever,  m  respect  of  any  taxes,  as- 
sessments, or  payments  imposed  by  authority  of  parliament 
or  otherwise  howsoever,  or  by  reason  of  any  other  matter  or 
fbing  whatsoever,  except  the  property-tax ;  the  same  to  be  paid 
imd  payable  by  four  quarterly  payments,  upon  every  £4th 
June,  £9th  September^  25th  December,  and  25th  March,  by 
jeven  and  equal  portions.  The  phuntiff  then  averred,  that 
after  the  making  of  the  indenture,  and  after  the  marriage  of 
the  plain tiif  with  the  said  Sarah,  and  during  her  life,  to  wit, 
on  the  25th  March,  1821,  the  sum  of  200/.  for  four  quar- 
terly payments  of  the.  said  annuity  or  rent-charge,  which 
/ended  and  expired  on  the  day  and  year  last  aforesaid,  became 
payable,  and  still  was  in  arrear  and  unpaid  to  the  plaintifi^, 
contrary  to  the  force  and  effect  of  the  indenture,  and  of  the 
covenant  of  the  defendant  by  him  in  that  behalf  made ;  and 
that  he,  during  the  whole  of  the  said  last-mentioned  time, 
and  since  the  intermarriage  of  the  plaintiff,  had  received  the 
whole  of  the  rents,  issues,  and  profits  of  the  premises  in  die 
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1821.        indenture  mentioned^    amounting  to  the  sum  last  aforesaid^ 
for  the  use  of  the  plaintiff,  whereby  the  defendant  became 


1C  RV  T  V 

V.  liable  to  pay  that  sum  to  the  plaintiff,  when  he  should  be 


Clubbs^ 


thereunto  afterwards  requested.  To  this  was  added  the  com- 
mon money  counts.  The  defendant  demurred  specially  to 
the  first  count,  and  assigned  for  causes,  (among  others),  that 
although  it  is  therein  stated  and  alleged,  that  the  said  Sarah 
Clubbe  hath  intermarried  with,  and  is  now  the  wife  of  the 
plaintiff,  and  although  it  is  stated  that  the  defendant,  by  the 
said  supposed  indenture,  granted  to  her  and  her  assigns, 
during  the  term  of  her  life,  the  said  supposed  annui^  of 
fiOO/. ; — ^To  have,  hold,  and  enjoy  the  same,  unto  and  to  the 
use  of  the  said  iSaraA  and  her  assigns  for  her  life,  yet  it  is 
not  stated  or  alleged  in  the  said  count,  that  the  said  annuity 
iiath  ceased  or  been  determined,  or  that  the  same  doth  not 
still  continue ;  that  the  action  of  debt  doth  not  lie  to  recover 
the  arrears  of  any  such  annuity,  so  long  as  the  estate  of 
freehold  therein  hath  continuance ; — and  also  that  it  is  not 
stated  therein  that  the  said  Sarah,  by  virtue  of  the  said 
supposed  grant  in  the  said  indenture  contained,  became 
seised  of  the  said  supposed  annuity,  or  that  she  continued 
seised  thereof,  until  and  at  the  time  of  her  said  supposed 
intermarriage  with  the  plaintiff,  or  that  he  and  she,  on 
their  intermarriage,  became  seised  thereof ;  or  how  be  be- 
came seised,  or  how  the  said  supposed  sum  of  money  for 
the  said  supposed  four  quarterly  payments  of  the  annuity 
became  due,  owing,  and  payable  to  the  plaintiff,  as  in 
die  first  count  supposed.  The  plaintiff  joined  in  demurrer, 
and  the  cause  came  on  for  argument  this  day,  when 

Mr.   Serjt.  Hullock,   in   support  of  the  demurrer,  was 
stopped  by  the  Court,  who  called  on 

Mr.  Serjt.  Onslow  to  establish  the  plaintiff's  declaration. 
Jtle  submitted,  that  this  case  was  distinguishable  from  that 
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of  Webbv.  Jiggs(a),  where  it  was  held,  that  an  action  of       1821, 
debt  does  not  lie  for  the  arrears  of  an  annuity  or  yearly 
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rent  devised  payable  out  of  landa  to  A*  during  the  life  of  _  «. 
£.,  to  whom  the  lands  were  devised  for  life,  JB.  paying  the 
same  thereout,  so  long  as  the  estate  of  freehold  continued. 
There  it  was  averred,  that  the  grantor  of  the  annuiQr  was 
seised  as  of  freehold  of  the  lands  on  which  the  annuity  was 
charged ;  and  it  is  dear  that  by  the  common  law,  debt  b 
not  maintainable  for  the  arrears  of  a  rent-charge  or  annuity 
in  fee  tail  or  for  life,  so  long  as  the  estate  of  freehold  con- 
tinues. Here,  however,  it  does  not  appear  on  the  face  of 
the  declaration,  that  the  grantor  had  such  an  estate;  but 
merely  that  the  annuity  was  to  be  payable  out  of  certain  pre- 
mises, to  the  plaintiff's  wife  for  life.  An  annuity  may  be 
charged  out  of  terms  for  years,  as  long  leaseholds  for  500 
or  perhaps  1000  years.  So,  an  annuity  for  life  may  be 
granted  out  of  a  term  for  99  years ;  and  there  is  nothing 
contained  in  the  declaration  to  shew,  that  the  defendant  had 
more  than  such  an  interest  in  the  premises  charged  with  the 
annuity.  At  all  events,  as  it  is  alleged  that  since  the  inteimar- 
rjage,  certain  arrears  of  the  annuity  had  accrued,  and  that 
the  defendant  had  received  the  rents  and  profits  of  the  pre- 
mises to  the  use  of  the  plaintiff,  the  present  action  is  sus- 
tainable on  that  allegation  alone. 

But,  Per  Curiam, — ^This  case  is  not  distinguishable,  in 
point  of  principle,  from  that  of  IVebb  v.  Jiggs,  from  the 
whole  of  the  argument  in  which  it  must  be  inferred,  that 
debt  will  not  lie  in  a  case  like  the  present.  The  de« 
murrer  goes  to  the  substance  of  the  declaration;  and 
although  it  is  therein  stated,  that  an  annuity  for  life  was 
granted  out  of  certain  premises,  without  averring  that 
the  grantor  had  a  freehold  interest  therein,  still,  it  must 
be  presumed  that  he  had  such  an  interest,  as  nothing  to  the 
contrary  appears.    With  respect  to  the  allegation,  that  the 

(a)  4Maul&SeIw.  113. 
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grantor  received  the  tents  of  the  lafidft  to  idneu  use  of  the 
plaintiff,  that  is  not  so ;  for  it  is  stated  that  the  annuity  ¥ras 
payable  out  of  certain  premises  in  the  indenture  particularly 
mentioned  $  and  as  it  was  granted  for  the  life  of  the  plaiotiflr* 
wife  (4be  |;rantee),  the'  grantor  must  be  considered  as  hmag 
a  larger  interest  than  a  term  for  years';  and  therefore  die  pre-' 

sent  action  cannot  be  mantained. ' 

Judgment  for  the  defendant. 


Monday, 
MoY.  26. 


Stephens  and  Another^  Assignees  of  Mitchell^  a 
Bankrupt^  v,  Rothwsll  and  Parkins,  Sheriff 
of  Middlesex* 


t9Ellz.  c.  4, 
ajniiist  a  she' 
rin  for  ex- 
tortion, on 
executing  a 
levari  faciatf 
iuned  out  of 
the  Court  of 


In  an  aetioa  This  was  an  action  founded  on  the  statute  29  Eliz.  c.  4* 
Dees  of  a  bank-  for  an  alleged  extortion  by  one  of  the  defendants'  bailiffs, 
on'^the^stam^e  ^^^  ^^*  employed  to  levy  the  bankrupt's  goods,  under  a 

writ  of  levari  facias,  issued  out  of  the  Court  of  Exche* 
quer,  for  a  debt  due  from  him  to  the  Crown. 

At  the   trial  of   the  cause  before   Lord  Chief  Justice 
Dallas,  at  fVestminster,  at  the  Sittings  after  the  last  Term, 
the  trading  of  the  bankrupt  was  admitted^  and  it  appeared 
a  crown  debt :  that  the   defendants   were    directed    to    levy  the   sum    of 

that'itl^ntc      ^^'-  ^^'-   ^'  ""^^'  ^^^  ^"^'  f^'  penalties  due  from  the 

applied  only    bankrupt  to  the  Crown,  under  a  conviction  for  offences  com- 
to  cases  be- 
tween party     mitted  by  him  against  the  excise   laws;  that  on   the   levy 

tbat^e  p^aTn-  being  made,  he  desired  that  his  goods  might  be  sold,  and 
wM*nnder  ^£e  **^  *™®  might  be  allowed  for  dividing  them  into  lots  for 
statute  SG^o.i.  that  pturpose,  as  by  that  means  they  might  be  disposed 
gifes  the  she-  cf   at  a  greater  advantage,    which   indulgence  the  bailiff 

ln^cMes°whfre  g^^ted.  The  sum  demanded  by  the  defendants  for  proceed- 
the  debt  is  due 

to  the  Crown,  previously  to  which  he  was  not  entiUed  to  such  poundage, 
except  under  orders  issued  by  that  Court.  It  seems  that  the  taking  a  remu- 
neration by  the  sheriff  for  extra  expences  incurred  in  dividing  tlie  property  of 
a  bankrupt  into  lots,  at  his  request,  in  order  that  it  might  sell  to  greater  advan- 
tage^ does  not  amount  to  an  extortion. 
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ing  under  the  writ  amotinted  to  27/.  98.  6d.  and  consisted 
of  the  following  itemSi  m.— 21/;  &.•  for-  the  4iiictioneer's 
and  other  expences  attending  the  sale;  5L  for  a  man  em- 
plojed'  to  keep  possession  Of  thifefbdnknipt^prtoisi^s  untfl 
the  sale  was  e^ted ;  and  1/.  3$.  6d.  for  pbtlnda^e,  which 
latter  sum  had  been  taken  by  (he  dflicef,  but  afterwards 
returned  to  the  bankrupt  and  retained  fay  hhn.— ^For  the  de- 
fendants it  was  objected,  that  this  a<itioh  was  not  fnnotain-'^ 
able  for  extortion  under  the  istatute  29  Eliz.  c.  4./  as  that 
statute  applied  only  to  debts  as  between  subject  and  subject,* 
and  not  to  penalties  due  to  the  Crown ;  and  that  the  plain- 
tiffs' remedy,  if  any,  was  by  an  tipplication  to  the  Barons* 
of  the  Court  of  Exdiequer,  to  whota  a  jurisdiction  wias 
given  in  cases  of  this  nature,  by  the  statute  3  Geo.  1.  c.  15. 
s.  3.  (a),  which  is  expressly  applicable  to  all  cases  where 
debts  are  due  to  the  Crown,  and  on  which  statute  alone  the 
sheriff  was  entitled  to  poundage.  That  as  to  the  sum  paid  for 
keeping  the  person  in  possession,  previous  to  the  sale  of  the 
bankrupt's  goods,  it  could  not  amount  to  an  extortion,  as 
it  was  received  for  something  done  which  was  collateral  to 

• 

(a)  By  which  it  is  enacted,  that  '^  all  sheriffs,  who  shall  le?y  any 
debts,  do  ties,  or  sums  of  money,  except  pott  fines  due  to  the  king's 
majesty,  his  heirs  or  successors,  by  process  to  them  directed  upon  tbei 
summons  of  the  pipe  or  green  wax,  or  by  levari  faciat  out  of  the  Court 
of  Exchequer,  shall,  from  time  to  time,  for  their  care,  pains,  and 
charges,  and  for  their  encouragement  therein,  have  an  allowance  upon 
their  accounts  of  twelve  pence  out  of  every  twenty  shillings,  for  any 
sum  not  exceeding  one  hundred  pounds,  so  by  them  levied  or  collected, 
and  the  sum  of  six  pence  only  fbr  every  twenty  shillings,  over  and  above 
the  first  one  hundred  pounds ;  and  for  aU  debts,  &c.  except  fo$t  fines 
due  to  his  majesty,  his  heirs  and  successors,  by  process  on  fieri  facias 
and  extent,  issuing  out  of  any  of  the  offices  of  the  Court  of  Exchequer, 
the  sum  of  one  shilling  and  six  pence  out  of  every  twenty  shillings,  for 
any  sum  not  exceeding  one  hundred  pounds,  so  by  them  levied  or 
collected ;  and  the  sum  of  twelve  pence  only  for  every  twenty  shillings, 
over  and  aboye  the  first  one  hundred  pounds :  Provided  always,  such 
sheriff  shall  duly  answer  the  same  upon  his  account,  by  the  general 
sealing  day  of  such  Term  in  which  he  ought  to  be  dismissed  the  Court, 
or  in  such  time  to  which  he  shall  have  a  day  granted  to  finish  his  said 
accounts,  by  warrant  signed  by  the  Lord  Chief  Baron,  or  one  of  the 
Barons  of  the  coif  of  the  said  Coart  for  the  time  being,  and  not  other- 
wise." 
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IB2I4  tlie  general  daty  of  the  officer,  and  was  for  the  benefit  of  the 
bankrupt's  estate,  and  done  at  his  particular  request ;  and 
"""'  lastlyi  that  even  if  there  had  been  an  infringement  on  the 
RoTHwnx.  g|3^jtg  ^f  Elizabeth  by  the  defendants,  the  action  should 
have  been  brought  by  the  bankrupt,  and  not  by  his  asngnees, 
he  alone  being  th^  party  grieved,  within  the  terms  of  that 
statute.  The  Jury  found  a  verdict  for  the  plaintiffs,  for  26/.  &• 
being  the  amount  of  the  sums  charged  for  the  expences  of 
sale,  and  keeping  the  man  in  possession,  thereby  negativing 
the  claim  for  poundage,  as  it  was  returned  by  the  officer  to 
the  bankrupt.  Leave,  however,  was  given  the  defendagts 
to  move  that  this  verdict  might  be  set  aside  and  a  nofljtpt 
entered)  if  the  Court  should  be  of  opinion  that  the 
was  not  maintainable. 


AOflwmt 


Mr.  Serjt.  Faughan,  on  a  former  day  in  this  Term,  ac-* 
cordingly  obtained  a  rule  nisi  to  that  effect,  on  the  objecUons 
taken  at  the  trial. 

Mr.  Serjt.  Pell  now  shewed  cause.  The  only  quesdon 
is,  whether  this  action  can  be  maintained  under  the  statute 
99  Eliz.  c.  4.  The  process  was  a  writ  of  levari  fadasp 
issued  out  of  the  Exchequer  for  a  debt  due  to  the  Crown, 
which  is  in  the  nature  of  an  extent,  or  at  all  events  an  execu- 
tion, and  therefore  falls  within  that  statute,  by  the  par- 
ticular words  of  which,  the  sheriff  is  equally  entitled  to 
poundage  on  a  levari  facias  for  a  crown  debt,  as  on  any 
other  writs  of  extent  or  execution.  That  statute  was  passed 
to  prevent  extortion  by  sheriffs  and  their  officers  in  cases  of 
execution  (a).  Before  the  statute  3  Geo.  1.  was  passed,  the 
sheriff  was  entitled  to  poundage  on  an  extent  or  process  issu- 
ing out  of  the  Court  of  Exchequer,  by  usage,  and  there  b 
nothing  in  that  statute  which  will  prevent  the  plaintiffs  from 

(a)  By  which  it  was  enacted,  that  it  ahonld  not  be  lawfal  for  aay 
sheriff  or  his  officers,  by  reason  or  colour  of  their  offite,  to  reedw  if. 
take  of  any  person  whatsoever,  directly  or  indirectly,  for  the  aervlasf 
and  executing  of  any  extent  or  execution  npon  the  body,  lands,  gdoid 
or  chattels  of  any  person,  more  than  twelve  pence  for  Cfery  twenty    • 
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mamtaining  the  present  action.  In  Deacon  y,  Morris  (a), 
5vhich  was  an  action  founded  on  the  29  Eliz.  for  extortion, 
against  a  sheriff  for  having  taken  more  than  he  was  entitled 
to  under  a  writ  of  levari  facias  for  a  crown  debt,  90  objec- 
tions similar  to  those  raised  in  the  present  case,  were  takeh 
in  the  ai^ument,  or  /raggested  by  the  Court ;  and  if  they 
were  tenable^  it  must  be  supposed  that  they  would  have  been 
there  made.  Here^  the  plaintiffs^  right  to  sue,  not  only 
arises  on  the  statute  of  Elizabeth,  but  in  point  of  principle 
continues,  notwithstanding  that  of  3  Geo.  I.  In  Joneses 
Index  to  the  Exchequer  Records  (fi),  it  appears,  that  by  an 
ofder  of'Michaelmas  Term,  3  fVill.'Sf  Mary,  it  was  directed, 
ii£  by  a  former  order  of  Easter  Term,  2  Car.  1,  and  several 
subsequent  orders,  that  all  sheriffs  shall  be  pllowed  poalldage 
of  one  shilling  per  pound,  for  all  monies  levied  on  the  sum- 
mons of  the  pipe  and  green  wax  (except  post  fines) ;  and 
one  shilling  and  sixpence  per  pound  for  all  monies  levied  on 
process  of  Jieri  facias,  out  of  either  of  the  remembrancer's 
offices ;  and  that  farmers  of  all  green  wax,  (except  post 
fines)  shpttld  make  the  like  allowances  to  the  sheriffs.  AK 
though  the  13th  section  of  3  Geo.  l.(c)  states,  that  a  sheriff 

shillings,  where  the  siinpi  ^ocs  not  exceed  one  hnndrcd  pounds,  and  six- 
pence for  every  twenty  shiliingi  above  that  sum  that  they  should  so 
levy  or  extend,  and  deliver  in  execution,  or  take  tlie  body  in  execution 
for,  by  virtue  of  any  such  extent  or  execution  whatsoever,  upon  pain 
and  penalty  that  every  such  sheriff,  Arc.  which 'at  any  time  shall,  directly 
or  indirectly,  do  the  contraryi  shall  forfeit  to  the  party  grieved  hb 
treble  damagc3* 
(a)  2  Barn.  &  Aid.  393 -^^fr)  Vol.  ii.  Addenda,  tit.  Sheriffs. 

(f)  By  which  it  is  enacted,  ifcat  no  sheriff,  or  his  officers,  or  other 
person  employed  in  levying  or' collecting,  any  debts,  duties,  or  sunjs  of 
^oney,  dte  or  tq  become  due  to  his  majesty,  by  process  of  .|he*Court 
of  Exchequer,  shall  take,  ask,*  or  receive  apy  fee  or  revrard  wnatsp^ver 
of  the  person  liable  to  p'^  the  sai.d  debts,  .jkc'  or  pf  any  olher  person, 
upon  pretence  of  such  levying,  or  collecting,  except  th^  sum  of  four 
pence  only  for  an  acquittance  for  such  sum  as  shall  be  so^ levied  or  col- 
lected ;  which  acquittance  such  officer  was  required  to  give  and  deliver 
to  ^^  person  upon  whom  such  debt  should  be  levied,  collected  or  re- 
eved ;  and  the  bailiff  or  other  person  receiving  such  debt  should,  from 
tfane-to  time,  account  to  the  sheriff  or  bis  depoty,  and  might  require  an 
^^ '^nittftDce  also  from  them  for  spcfa  sum,  whowerci  required  to  give 
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employed  in  levying  debts  due  to  the  Crown  shall  talie  only 
four  pence  for  an  acquittance,  and  that  if  he  takes  any  money 
for  levying  an  execution,  be  is  thereby  guilty  of  extortion, 
still  that  section  does  not  supersede  the  remedy  given  by  the 
statute  of  Elizabeth^  as  it  has  merely  given  an  additional 
remedy,  by  a  summary  application  to  the  Court  of  Exche- 
quer, and  consequently  is  merely  accumulative,  and  does  not 
destroy  the  effect  of  the  former  statute.  Although  the  best 
might  have  been  done  by  the  officer  for  the  sale  of  the  goods, 
still  the  delay  was  made  by  the  direction  of  the  bankrupt, 
after  he  had  committed  an  act  of  bankruptcy,  and  he  could 
exercise  no  discretion  whatever  as  to  the  disposition  of  his 
property.  At  all  even^,  this  action  is  rightly  brought  by  his 
assignees,  for  if  the  bankrupt  has  sustained  an  injury,  it  re- 
sults to  them  ;  and  it  has  been  decided  in  the  case  of  Bran^ 
don  V.  Pate  (a),  that  if  a  trader,  before  his  bankruptcy,  lose 
money  by  gaming,  his  assiguees  may  recover  it  in  an  action 
against  the  winner ;  so  here,  though  the  words  of  the  statute 
of  Elizaheth  give  the  penalty  to  the  party  grieved,  yet  in  a 
case  similar  to  the  present,  the  assignees  are  entitled  to  the 
same  remedies  as  the  bankrupt  himself  had. 

the  same  withont  any  fee  or  reward  ;  and  that  in  case  any  sheriff  or 
other  person  should  presome  to  demand  or  receive  any  sam  vrhatsoeYer, 
of  any  person  whatsoever,  from  whom  any  debt  or  snm  of  money  was  or 
should  be  due  and  payable  to  the  Crown,  by  process  out  of  the  Conrt  of 
Exchequer,  for  or  in  respect  or  npon  pretence  of  executing  the  said 
process,  or  for  or  in  respect  of  fees  dne  to  them  for  collecting  or  receiv- 
ing the  same,  contrary  to  the  intent  and  meaning  of  tliat  act ;  or  if  any 
of  such  officers  or  persons  should  demand  and  receive  any  sum  whatso- 
ever, for  not  levying,  or  forbearing  to  levy  any  debts,  &c.  which  were 
or  should  be  due  to  his  majesty,  and  written  out  to  him  by  the  procesf 
aforesaid;  in  every  such  case,  every  person  so  offending,  and  being 
thereof  lawfuMy  convicted,  should  be  adjudged  to  be  guilty  of  extortion, 
injustice  and  oppression  ;  and  every  such  person,  being  thereof  lawfully 
convicted,  should  forfeit,  for  every  such  offence,  treble  damages  and 
costs  to^he  party  aggrieved,  and  double  the  sum  so  extorted;  all  which 
damages  and  penalties  should  be  ordered,  decreed  and  given  by  the 
Barons  of  the  Court  of  Exchequer,  npon  complaint  and  proof  of  such 
extortion  made  and  exhibited  before  them,  in  such  short  and  smnmarj 
way  as  to  them  should  seem  meet;  provided  such  conviction  were  bad 
and  made  within  two  years  aAor  such  offence  committed,  and  net 
otherwise. 

(a)  t  Hen.  Blac.  3oa. 
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Mr.  Serjt.  Faughan,  in  support  of  the  rule,  was  stopped       1821. 
by  the  Court. 

Lord  Chief  Justice  Dallas.— -It  is  not  necessary  for  us 
to  decide  whether  the  facts  as  proved  at  the  trialy  amount 
to  an  extortion  on  the  part  of  the  defendants  or  not.  Gene- 
rally speaking,  extortion  is  the  taking  more  than  an  officer 
of  the  sheriff  is  entitled  to  receive  by  virtue  of  his  office ; 
or  in  other  words,  is  the  taking  more  than  ought  to  be 
charged  by  him  for  the  performance  or  execution  of  his  duty. 
Here,  however,  it  formed  no  part  of  the  officer's  duty  to  allow 
time  for  dividing  the  bankrupt's  property  into  lots  or  pro- 
portions for  the  convenience  and  advantage  of  sale,  and  it  was 
done  at  the  request  of  the  bankrupt  himself;  besides  which, 
it  appeared,  that  the  officer  bestowed  his  time  and  labour  in 
dividing  such  property,  in  order  that  it  might  be  disposed  of 
to  greater  advantage,  and  be  more  productive  to  the  bank- 
rupt's estate.  Under  these  circumstances,  I  do  not  think  that 
a  charge  made  for  keeping  a  man  in  possession  until  the  sale, 
amounted  to  an  extortion  :  but  if  I  entertained  any  doubt  as  to 
that  point,  the  result  would  be,  to  send  the  cause  to  be  re- 
tried. I  shall  therefore  abstain  from  expressing  any  opinion 
as  to  whether  the  facts  which  were  given  in  evidence  amount 
to  an  extortion  or  not ;  for  the  ground  on  which  1  rely  is,  thaf 
the  statute  of  Elizabeth,  on  which  this  action  i9  founded, 
applies  only  to  cases  as  between  party  and  party.  Before 
the  passing  of  the  statute  3  Geo.  1.  it  appears  that  or- 
ders were  issued  from  the  Court  of  Exchequer,  regulating 
the  sums  officers  were  entitled  to,  or  sheriffs  allowed  to 
claim  for  poundage,  under  process  issued  out  of  that  Court. 
.Those  orders  therefore  clearly  shew,  that  a  sheriff  was  not 
entitled  to  poundage  under  the  statute  of  Elizabeth,  for  if  he 
had  been,  no  such  orders  would  have  been  necessary.  Then 
came  the  statute  3  Geo,  1.,  which  applies  to  all  process 
issuing  out  of  the  Court  of  Exchequer  to  recover  debts  due 
to  the  Crown;   and  for  the  first  time    gave  a  sheriff  a 
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1021  •        particular  sum  for  poundage,  to  which  it  does  not  appear 
he  was  before  entitled,  viz.-— on  a  writ  of  levari  one  shilliog 


Stephens 

«•  per  pound  for  every  hundred^  and  six  pence  for  every  pound 

beyond  that  sum;  and  by  the  13th  section  of  that  statute  it 
was  enacted,  ^t  no  sheriff  or  other  person,  employed  in 
lei^yii^  debts  due  to  the  Crown,  should  take  any  fee  for  levy- 
ing, except  four  pence  only  for  an  acquittance ;  and  that  if 
he  demanded  more,  he  was  thereby  guilty  of  extortion,  and  in- 
curred a  penalty  of  treble  damages  to  the  party  grieved,  to  be 
ordered  and  given  by  the  Court  of  Exchequer,  in  a  summary 
way,  on  an  application  to  that  Court.  As  therefore,  the 
process  in  question  was  issued  for  the  purpose  of  recovering 
penalties  due  to  the  Crown,  I  am  of  opinion  that  the  plain- 
tiff's remedy  ought  to  have  been  on  the  latter  statute,  and 
consequehtly  that  this  action  cannot  be  maintained, 

Mr.  Justice  Park. — I  am  entirely  of  the  same  opinion^ 
and  beg  to  confine  myself  to  the  ground  as  stated  by  my 
Lord  Chief  Justice.  I  have  therefore  not  fully  considered 
whether  the  facts  as  proved,  amount  to  an  extortion,  but 
I  am  at  present  inclined  to  think  they  do  not.  It  is  how^ 
ever,  unnecessary  for  me  to  consider  that  point,  as  it  is  quite 
clear  that  previously  to  3  Geo.  1.  c.  15,  no  sum  for  pound-^ 
age,  'quuui  poundage,  could  be  claimed  by  a  sheriff  on 
executing  process  for  a  debt  diie  to  the  Crown.  The  statute 
of  Etizabeth  applies  only  to  executions  between  party  and 
party;  and  it  appears,  that  from  the  passing  of  that  statute 
until  that  of  3  Geo.  1.  where  a  sheriff  levied  for  a  crown  debl 
on  any  extent  or  process  issuing  out  of  the  Court  of  Ex- 
chequer, he  was  in  the  habit  of  applying  to  that  Court  for 
relief,  and  that  they  accordingly  issued  orders  for  poundage 
on  such  levy.  It  is  quite  clear  that  this  would  have  been 
unnecessary,  if  the  sheriff  could  previously  have  claimed 
poundage  as  a  matter  of  right,  under  the  statute  of  Btiza- 
beth.  The  words  there  are,  that  he  shall  not  take  more  tfaaii 
m  certain  sum  for  serving  an  extent  or  execution*    It  appeal^ 
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to  me,  that  the  term  ''  extent/'  in  th^t  statute,  means  a  writ 
of  extent  sued  out  on  a  recognizance,  or  statute  staple,  or  a 
common  law  writ  of  extent  issued  by  a  subject,  and  not  on 
the  prerogative  writ  of  the  crown.  For  executing  process  of 
the  latter  description,  the  orders  for  sheriffs  to  receive  pound- 
age were  granted  as  a  matter  of  favor.  The  3d  section  of  the 
statute  3  Geo»  1.  enumerates  and  distinguishes  the  different 
descriptions  of  writs : — Besides  the  allowance  to  a  sheriff  for 
poundage  is  to  be  taken  out  of  the  debt  due  to  the  Crown  for 
which  the  process  is  issued,  and  not  out  of  the  effects  of  the 
subject;  and  by  the  13th  section  of  that  act,  a  remedy  is 
given  to  the  party  grieved,  by  an  application  to  the  Court 
of  Exchequer,  the  Barons  of  which  were  authorised  to  de- 
cree and  give  a  penalty,  in  such  short  and  summary  way  as 
they  should  think  proper  ;  whilst,  under  the  statute  of  £/i2;a- 
heth,  the  party  aggrieved  may  sue  for  the  penalty,  amounting 
to  40/.  by  action  of  debt,  and  recover  one  moiety  thereof, 
together  with  treble  damages.  By  the  3  Geo.  1.  however, 
the  damages  and  penalties  are  to  be  in  the  discretion  of  th« 
Court  of  Exchequer,  and  to  be  obtained  by  a  compulsory 
process  issued  out  of  that  Court.  After  that  statute  was 
passed,  the  orders  of  that  Court  became  no  longer  neces* 
aary ;  for  the  Barons  have  now  a  summary  jurisdiction.  It 
appears  by  the  report  of  the  case  of  Deacon  v.  Morris,  that 
the  only  question  before  the  Court  was,  whether  the  plaintiff 
was  entitled  to  treble  costs  as  well  as  treble  damages,  under 
the  statute  of  Elizabeth,  and  no  mention  is  there  made 
whether  the  execution  was  levied  for  a  debt  due  to  the 
Crown  or  not. 
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Mr.  Justice  Bureouoh. — I  decline  giving  any  express 
opinion  whether  this  action  could  be  maintained  or  not,  even 
if  it  fell  within  the  statute  of  Elizabeth,  but  as  to  the  subject- 
matter,  it  may  be  fairly  implied  from  the  adduced  facts,  as 
proved  at  the  trial,  that  they  did  not  amount  to  an  extortion 
on  the  part  of  the  sheriff  or  bis  officer.    The  assignees  stand 
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in  the  situation  of  the  bankrupt,  and  claim  through  him,  to 
whom  an  indulgence  was  granted  at  his  particular  request ; 
and  as  a  person  was  employed  to  keep  possession  of  his  pre- 
mises, and  rendered  assistance  until  the  goods  were  sold,  I 
think  that  the  remuneration  claimed  for  his  time  and  trouble 
would  not  amount  to  an  extortion.  It  is  unnecessary,  how- 
ever, to  say  more  on  this  part  of  the  case,  as  I  fully  agree 
with  my  Lord  Chief  Justice  and  my  Brother  Parky  as  to  the 
construction  put  by  them  on  the  statute  3  Geo.  1 .  on  which 
the  sheriff's  right  to  poundage  under  vl  levari  facias  for  a 
debt  due  to  the  Crown,  was  first  given ;  previously  to  which, 
he  was  not  entitled,  as  a  matter  of  right,  to  any  fee  for  so 
doing ;  and  by  that  act  the  Court  of  Exchequer  have  full 
ji^risdiction  as  to  the  application  of  damages  and  penalties, 
and  the  party  aggrieved  must  pursue  the  remedy  pointed  out 
by  that  statute. 


Mr.  Justice  Richardson. — ^The  only  point  on  which  I 
think  it  necessary  to  express  an  opinion  is,  that  the  present 
action  has  been  misconceived,  in  being  founded  on  the  statute 
o^  Elizabeth,  because  that  statute  does  not  apply  to  process 
issuing  out  of  the  Court  of  Exchequer  for  crown  debts,  but 
only  to  cases  as  between  subject  and  subject.  Previously  to 
the  passing  the  stattite  3  Geo.  1.  a  sheriff  was  only  en- 
titled to  receive  such  fees  as  the  Court  of  Exchequer  might 
think  meet  to  allow  him,  by  orders  issued  by  them  for  that 
purpose.  In  Peacock  v.  Harris  (a),  it  was  resolved,  that 
the  statute  29  Eliz,  c,  4.  does  not  extend  to  real  executions, 
but  only  to  executions  in  personal  actions  ;  nor  to  executions 
upon  statutes-merchant,  recognizances,  &c. ;  for  the  act  is 
to  be  understood  of  cases  where  the  judgment  reddiiur  in 
invitum,  and  not  by  the  voluntary  confession  of  the  party. 

Rule  absolute  for  a  nonsuit  (i). 


<a)  1  Salk.  331. (fi)  Sec  The  King  v»  VHUtb,  8  Price,  587. 
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Ork  v.  Mobice  and  two  Others.  Monday, 

Nor.  t6. 

This  was  an  action  of  assumpsit  for  use  and  occupation.  In  an  acrtion 
The  defendants  pleaded  the  general  issue.  and  occapa. 

At  the  trial  of  the  cause  before  Lord  Chief  Justice  Dal-  ^^^f^Z^, 

mises  against 

las,  at  GtuldhalU  at  the  Sittings  after  the  last  Term,  it  ap-  theastigneesof 

.  a  bankitipts~- 

peared,  that  the  defendants  were  the  assignees  of  a  bankrupt|  Held,  that  the 

but  the  plaintiff  did  not  declare  against  them  as  such,  but  n^t^of^*^ 
in  their  own  right;   and  the  only  question  was,   whether  f*'"*"^'^!!!*^^ 
they  had  occupied  certain  premises  held  by  the  bankrupt  1^  the  defen- 
under  the  plaintiff  to  the  time  of  the  bankruptcy,  so  as  to  trial,  mider  a 
fender  them  liable  in  this  action.     It  was  proved  that  two  ^^\  ^JJJL 
of  them  kept  the  key  of  a  counting-house  belonging  to  the  m  to .  do, 
bankrupt  for  a  year  and  a  half  after  the  bankruptcy,  and  sibie  in  evi* 
never  tendered  it  to  the  plaintiff.    The  plaintiff  gave  the  J^'J'^^* 
defendants  notice  to  produce  the  deed  of  assignment  of  the  execution  by 
commissioners  to  them,  and  on  its  being  produced  by  the  de-  log  witness,  as 
fjendants'  attorney  for  the  purpose  of  shewing  that  they  were  thauwoof  the 
assignees,  an  objection  was  made  as  to  its  being  given  in  •■«§»•«»  had 
evidence,  without  first  proving  the  execution  of  it  by  the  occupy  the 
subscribing  witness  who  was  in  Court,  but  not  called  by  the  oie  act  of 
plaintiff's  counsel  so  to  do.      His  Lordship  over-ruled  the  Ij^'^JJ^iJ^* 

objection,  and  admitted  the  deed  in  evidence,  without  proof  clajmed  a  b#* 

.  .  neficial  iote- 

of  such  execution,  as  he  thought  that  as  it  came  from  the  rest  onder  the 

defendants'  custody  under  the  notice  to  produce  it,  it  was 
sufficient,  and  more  particularly  so  as  they  had  taken  a  bene- 
ficial interest  under  it.  The  Jury  accordingly  found  a  verdict 
for  die  plaintiff,  damages  42/.  105.  being  the  sum  claimed  by 
him,  but  leave  was  given  the  defendants  to  move  to  set  it 
aaide,  in  case  the  Court  should  be  of  opinion  that  the  execu- 
tion of  the  deed  should  have  been  proved  by  the  subscribing 
witness,  previously  to  its  being  given  in  evidence  at  the 
trial. 
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1821.  Mr.  Serjt.  Hullock  on  a  former  day  in  this  Term  accordr 

^T"^  ingly  obtained  a  rule  nisi,  that  this  verdict  might  be  set  aside 

r.  and  a  nonsuit  entered,   and  cited  the  cases  Qf  Pearce  v. 

MoRicB.  jf^^p^j,^^>^^  j^g  King  V.  The  Inhabitants  of  Middlezoy(b), 

and  Gordon  v.  Secretan  (c). 

Mr.  Serjt.  Pell  now  shewed  cause;  and  submitted  that  the 
plaintiff  had  made  out  a  clear  case  at  the  trial,  so  as  to  render 
the  defendants  personally  responsible,  and  that  as  they  wer^ 
not  described  in  the  record  as  assignees,  they  were  liaUe 
independently  of  the  deed  of  assignment :  still,  however,  as 
the  defendants  produced  that  instrument  under  a  notice  from 
the  plaintiff,  it  M*as  unnecessary  for  him  to  prove  its  execu* 
tion  by  the  attesting  witness ;  for  in  Pearce  v.  Hooper,  which 
is  the  latest  and  leading  case  on  this  subject,  it  was  decided 
that  although  the  mere  possession  of  an  instrument  does  not 
dispense  with  the  necessity  which  lies  on  the  party  calling 
for  it,  of  producing  the  attesting  witness,  yet,  where  a 
person  is  called  on  to  produce  a  deed  to  which  he  is  a  party, 
and  under  which  he  claims  to  hold  an  estate,  and  he  pro- 
duces it;  it  shall  be  taken  to  be  a  good  deed,  so  far  as  re- 
lates to  the  execution  as  against  himself;  and  Lord  Chief 
Justice  Mansfield  there  said  (rf),  "  The  defendant  had  no 
interest  in  the  fee  simple  of  the  estate,  if  the  deed  did  not 
convey  it;  consequently,  if  he  produced  the  deed  under 
which  he  claimed,  should  it  not  be  taken  to  be  a  good  deed, 
so  far  as  relates  to  the  execution  as  against  himself  ?'  Here, 
two  of  the  defendants  not  only  acted  under  the  deed  of 
assignment,  but  claimed  a  beneficial  estate  by  occupying 
the  counting  house  in  question  for  so  long  a  period  after 
the  bankruptcy,  and  as  it  appeared  to  be  in  their  cus- 
tody, it  must  prima  facie  be  taken  to  have  been  duly  exe- 
cuted, and  was  therefore  properly  received  in  evidence  at 
the  trial. 


(a)  S  Taunt.  60 Q>)  2  Tenp  Rep.  41. CO  ^  Eas*;  5^-' 

(d)  3  Taunt.  03. 
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Mr.  Serjt.  Hutto^k,  in  sapport  of  tbe  rule.  Although  1821« 
4he  defemfaiDti  were  not  dedared  against  as  assqpiees,  still,  ^ota! 
in  order  to  reader  them  liable  in  this  action,  tfiey  must  have  v. 

taken  possession  of  the  premises  either  bj  express  under* 
taking  or  actual  occupation*  In  Naish  v.  Tatlock  {a),  where 
a  tenant  from  year  to  year  of  a  house  at  a  yearly  rent,  be- 
came bankrupt  in  the  middle  of  the  year,  and  his  assignees 
entered  and  remained  till  the  expiration  of  the  year ;  it  was 
determined  that  the  lessor  could  not  maintain  an  action  for 
use  and  occupation  against  the  assignees,  for  the  bankrupt's 
occupation  as  well  as  their  own,  without  proving  their  special 
instance  and  request  for  the  bankrupt  to  occupy,  during  the 
time  that  elapsed  before  his  bankruptcy.  Here,  however, 
tbe  defendants  must  be  considered  as  strangers,  and  only 
two  of  them  were  afifected  by  the  evidence  given  at  the  trial. 
The  case  of  Pearce  v.  Hooper  is  distinguishable  from  the 
present,  as  there  the  party  claimed  a  beneficial  interest  in  % 
tbe  estate  under  the  deed,  whilst  here  it  does  not  appear  that 
the  defendants  took  any  interest  for  their  own  benefit,  on  thei 
contrary,  they  disclaimed  it  by  their  plea.  There,  too,  the 
deed  produced  by  the  plaintifif  was  the  only  proof  he  could 
have  in  support  of  his  action,  as  it  formed  the  principal 
part  of  his  title ;  and  the  only  questions  were,  whether  the 
place  in  which  the  trespass  was  alleged  to  have  been  committed 
belonged  to  him  as  parcel  of  a  certain  estate ;  and  whether 
it  had  been  conveyed  to  him  by  the  deed  in  question  or  not : 
he  should  therefore  have  produced  it  without  being  called  on 
by  the  defendants  so  to  do. 

Here  it  appears  that  the  attesting  witness  was  in  Court, 
and  he  therefore  ought  to  have  been  called  to  prove  the 
jexecution  of  the  deed  of  assignment.  Although,  in  The 
King  v.  The  Inhabitants  of  Middlezoy,  it  was  decided,  that 
a  deed  coming  from  the  opposite  party  after  notice  to  pro- 
duce it,  must  prima  facie  be  taken  to  be  duly  executed, 
and  received  in  evidence  without  proof  of  the  execution ;  yet 
^ord  Ellcnboroiigh,    in  the  subsequent  case  of  Gordon  Vf 

(a)  2  Hen.  Blac.  319. 
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1821.  Secretau,  said  (a),  that  «  The  case  of  The  King  ▼.  Middle- 
Orr  ^<>y  ^^^  b^°  much  questioned  at  the  timey  and  since  over- 
MoRicB  'u'^d>  ^ud  ^^^^  ^he  production  of  an  instrument  at  the  trial, 
in  pursuance  of  a  notice,  would  not  supersede  the  necessitj 
of  proving  it  by  one  of  the  subscribing  witnesses,  if  any,  as 
in  ordinary  cases."  In  Johnson  v.  Lewellin  (6),  Lord  Ellen* 
borough  held^  that  where  ship's  articles  come  from  the  adverse 
party  upon  notice,  the  subscribing  witness  must  be  called, 
except  in  the  single  case  of  an  action  by  a  seaman  for  wages, 
for  which  occasion  such  articles  were  made  evidence  of  them- 
selves by  the  statutes  2  Geo.  2.  c.  9,6  8c  c.  36.  So  iaWether^ 
ston  v.  Edgington  (c),  Mr.  Justice  Heath  held,  that  where 
an  agreement  not  under  seal,  is  produced  at  the  trial  by  one 
of  the  parties,  in  pursuance  of  an  undertaking  to  produce 
it,  the  opposite  party,  in  order  to  make  it  evidence,  must 
prove  it  in  the  same  manner  as  if  it  had  come  from  his  own 
custody.  The  reason  stated  by  Mr.  Justice  Buller  in  The 
King  V.  Middlezoy{d),  that  a  deed,  when  produced,  must 
prima  facte  be  taken  to  be  duly  executed,  was,  that  the  plain- 
tiif  not  knowing  who  were  the  subscribing  witnesses,  could 
not  come  prepared  at  the  trial  to  prove  its  execution ;  but 
that  difficulty  may  be  now  completely  obviated,  by  obtaining 
a  rule  of  Court,  or  a  Judge's  order  to  inspect  the  instrument 
before  the  trial  (e). 

Lord  Chief  Justice^DALLAS. — ^The  cases  decided  on  this 
subject  appear  to  be  contradictor}*.  The  general  rule  laid 
dow  n  in  that  of  The  King  v.  Middlezoy,  on  first  consider- 
ation,  I  should  have  thought  to  be  correct,  viz.  that  a  deed 
coming  from  the  opposite  party  after  notice  to  produce  it« 
must  prima  facie  be  taken  to  have  been  duly  executed,  and 
must  be  received  in  evidence  without  proof  of  the  execution 
by  the  subscribing  witness.     That  rule  however,  seems  to . 

(a)  8  East,  549. (6)  6  Esp.  101.'  "(c)  «  Camp.  94. 

(if)  2  Term  Rep.  43. (e)  Sec  Cooke  v.  Stoek$^  M,  3d  Gc9.  3.  K.  B* 

1  TidU,  rtb  edit.  501.    3  Camp.  95,  o. 
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have  been  founded  on  the  difficuhy  that  the   party  calling 
for  the  production  of  the  deed  could  not  know  who  the 
subscribing  witnesses  were^  until   the  instrument  was  prol 
duced.     That  doctrine  was  expressly  over-ruled  by  Lord 
Ellenborough  and   Mr.  Justice  Lawrence,  m  the  case  of 
Cordon  v.  Secretan,   by  which  it  was  established,  that  the 
party  who  calls  for  the  production  of  a  deed  in  pursuance  of 
a  notice^  could  not  supersede  the  necessity  of  proving  its 
execution  by  one  of  the  subscribing  witnesses,  as  in  ordinary 
cases.    Then  came  the  case  of  Pearce  v.  Hooper,  in  which 
that  nile  appears  to  have  been  restricted ;  and  the  result  of 
all  these  decisions  appears  to  be,  that  where  a  party  to  a  suit, 
in  pursuance  of  a  notice,  produces  an  instrument  to  which 
he  is  a  party,  and  under  which  he  claims  a  beneficial  estate, 
it  will  not  be  necessary  that  the  other  party  who  is  a  stranger 
to  the  instrument,  should  call  the  attesting  witness  to  prove 
the  execution  ;< — but  that  in  other  cases  where  the  adverse 
party  produces  a  deed  under  which  he  -  claims  no  benefitial 
interest,  the  execution  ought  to  be  regularly  proved  by  the 
party  who  offers  the  instrument  as  part  of  his  evidence  in  the 
cause.     Here,  therefore,   the  only  question  is,  whether  the 
defendants  as  assignees,  claimed  a  beneficial  interest  in  the 
premises,  for  the  occupation  of  which  the  action  was  brought, 
under  the  deed  of  assignment  which  they  were  called  on 
by  the  plaintiff  to  produce.     They  appeared  to  have  been 
occupied  by  the  bankrupt  to  the  time  gf  his  bankruptcy,  and 
the  defendants  as  his  assignees,  entered  and  continued  the 
occupation  of  his  counting-house  for  a  year  and  a  half  after 
such  bankruptcy,  without  offering  to  give  up  possession  or 
the  key  to  the  plaintiff.    They  therefore  claimed  a  beneficial 
interest  under  the  bankruptcy,  which  appears  to  me  to  bring 
this  case  within   the   rule  established  in   that  of  Pearce  v. 
Hooper,  and  I  am  therefore  of  opinion,   that  it  was  not 
necessary  to  prove  the  execution  of  the  deed  by  the  sub* 
scribing  witness,  as  the  defendants  had  occupied  the  premises 
under  it. 


1821. 


Orr 

V. 
MORlCI. 


^H  CASES  IN  MICHAELMAS  TERM, 

1821«  Mr.  Justice  Park. — Whether  the  general  rule  as 

^^^        down  in  The  King  v.  Middlezoy,  was  proper  or  not,  b  ud* 
V.  necessary  for  me  to  consider ;  but  after  it  was  dissented  from 

by  Lord  Elknborough  in  Gordon  v.  Secretan^  where  his 
Lordship  appears  to  have  laid  down  a  genera]  and  unquali6ed 
rule,  from  which  it  may  be  inferred  that  if  a  party  to  a  suit, 
in  consequence  of  a  notice,  produces  an  instrument  executed 
between  himself  and  others,  yet  that  the  other  party,  though 
a  perfect  stranger  to  the  instrument,  ought  to  prove  the 
execution,  if  he  means  to  avail  himself  of  it  in  evidence^ 
has  been  productive  of  many  practical  inconvenienoes,  and 
I  have  frequently  seen  plaintiffs  nonsuited  in  consequence 
of  it.  Whether  it  be  requisite  to  consider  the  generality  of 
that  rule  in  future,  is  not  necessary  for  die  Court  to  enquire 
into  in  the  present  instance :  for  here  the  only  question  is, 
whether  under  the  circumstances^  the  defendants  took  a 
beneficial  interest  under  the  deed  in  question  ?  I  am  clearly 
of  opinion  that  they  did,  and  therefore,  that  the  present  case 
falls  within  that  of  Pearce  v.  Hooper,  where  the  general  rub 
appears  to  have  been  roost  properly  restricted,  viz*  that 
where  the  party  produces  a  deed  under  which  he  claims 
a  beneficial  estate,  it  is  not  necessary  for  the  party  requir* 
ing  its  production  to  call  the  attesting  witness  to  prove  its 
execution. 

Mr.  Justice  Burroijgh* — I  remember  the  case  of  Patul 
▼.  Godsall  (a),  where  the  plaintiff  had  given  the  defendant 
notice  to  produce  an  agreement  at  the  trial,  and  on  the 
defendant's  producing  it,  his  counsel  objected  to  its  being 
read  in  evidence  until  the  plaintiff  proved  its  execution ;  but 
Lord  Mansfield  over-ruled  the  objection,  saying,  that  the  de- 
fendant produced  it  as  the  original  agreement,  and  that  there^ 
fore  the  plaintiff  was  not  bound  to  prove  its  execution.  The 
same  point  was  determined  in  The  King  v.  Middlezoy,  aud 
I  Uiink  those  decisions  have  furnished  tlie  soundest  rule  ta 

(<f)  t  Term  Rep.  44,  u. 
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{OTera  cases  of  this  description ;  for  under  that  so  generaUy  18S1« 
laid  down  in  Gordon  v.  Secretan,  it  must  frequently  defeat  q^^ 
the  party  who  calls  for  the  production  of  the  deed,  if  it  be 
necessary  for  him  in  dl  cases  to  prove  its  due  execution. 
Here,  however,  the  defendants  occupied  the  {>r6miseB  for 
the  enjoyment  of  which  this  action  was  brought,  as  asrignees 
of  the  bankrupt.  By  their  continuing  in  possession,  they 
took  a  beneficial  interest,  which  was  clearly  proved  on  the 
Uce  of  the  deed  under  which  they  took  the  property  of  the 
bankrupt  as  such  assignees,  and  he  continued  in  possession 
of  the  premises  himself  until  the  act  of  bankruptcy  com- 
mitted by  him ;  after  which  the  defendants  entered,  and 
continued  to  occupy  for  a  year  and  a  half,  without  offering 
to  give  up  the  possession  to  the  plaintiff. 

Mr.  Justice  Ricraedson.*— It  cannot  be  understood 
fliat  in  every  case  where  a  party  is  called  on  under  a  notice 
to  produce  a  deed  or  other  instrument,  that  on  its  production 
he  must  be  deemed  to  admit  that  it  was  duly  executed.- 
That  was  admitted  in  Pearce  v.  Hooper,  where  Lord  Chief 
Justice  Mansfield  observed  (a),  that  '^  Supposing  that  an  heir 
at  law  is  in  possession  of  a  will,  and  the  devisee  brings  an 
ejectment,  and  calk  on  the  heir  to  produce  the  will ;  thei^ 
the  heir  claims,  not  under  the  will^  but  against  the  will,  and  it 
would  be  very  hard  that  the  will  should  be  taken  to  be  proved 
against  him^  because  he  produces  it :  but  that  is  very  different 
from  the  case  where  a  man  is  called  upon  to  produce  a  deed 
under  which  he  holds  an  estate.^'  So,  if  a  deed  be  fraudulently 
made,  it  is  not  suflBcient  to  prove  the  mere  possession  of  it 
by  the  party,  to  render  it  conclusive  against  him  on  his  pro- 
ducing ity  without  proving  its  due  execution.  But  from  the 
case  of  Pearce  v.  Hooper  it  seems  to  be  established,  that 
where  an  instrument  is  valid,  and  the  party  who  produces  it 
claims  a  beneficial  interest  under  it,  it  is  not  necessary  for 
the  party  calling  for  it  to  prove  such  execution,  because,  by 

(a)  3  Taant  65. 


MORICB* 
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1821.         taking  such  interest|  the  person  in  whose  custody  it  is,  must 
^T^^        be  deemed  to  have  admitted  its  due  execution  at  the  time  it 

%JRR 

9.  was  made.    This  case  does  not  appear  to  me  to  be  so  strong 

as  that  of  Pearce  v.  Hooper ;   stilly  however,   I  think  the 
deed  was  admissible  in  evidence  under  the  circumstance, 
without  calling  the  attesting  witness.     There  the  plaintiff 
brought  an  action  of  trespass,  and  his  title  to  the  estate 
depended  on  the  deed  of  conveyance  under  which  he  claimed. 
This  was  an  action  for  use  and  occupation  of  premises  which 
the  defendants  enjoyed  and  claimed  as  the  assignees  of  a 
bankrupt.     It  appears  that  two  of  them  acted  in  transacting 
the  affairs  of  the  If^tter,  and  kept  possession  of  a  counting 
house  which  had  been  rented  and  held  by  him  until  the  time 
of  his  bankruptcy.    The  plaintiff  therefore  gave  them  notice 
to  produce  at  the  trial  the  deed  under  which  the  property  of 
the  bankrupt  was  assigned  to  them,  and  by  which  it  appeared 
that  they  had  been  duly  appointed  his   assignees.     They 
therefore  were  liable  for  the  occupation  of  the  premises,  as 
they  claimed  an  interest  therein  for  the  purpose  of  conduct- 
ing the  affairs  of  the  bankrupt.     I  therefore  concur  with  the 
Court  in  thinking  that  this  case  falls  within  the  principle  laid 
down  in  Pearce  v.  Hooper,  and  that  this  rule  must  conse- 
quently be 

Discharged. 
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GOSS  V.  WaTLINOTON.  Taesdav, 

Not.  ft. 

This  was  an  action  of  debt  on  bond.     The   declaration  }^  ^^^bt  on 

bond  Bgainit 

jitated,  that  the  defendant  on  the  13th  May,  18 Id,  by  his  the  surety  of 
certain  writing  obligatory,  acknowledged  himself  to  be  held  collector  of 
and  firmly  bound  to  the  pliuntiff  in  the  sum  of  100/..  which  ^.^5">  ^^"l' 

.  .         :,.  ,  .  .  ..  •  ,        ,        ditioncd  for 

wnUng  obligatory  was  subject  to  a  certain  condition^  whereby,  the  doe  per- 
after  reciting  that  one  Thomas  Waits  had  lately  been  chosen  hls^duty^s 
and  elected  the  beadle  of  the  ward   of  Queenhithe,  in  the  •J"^!''  ■."**  ^®'' 

'  deltTerin^  to 

city  of  London ;  and  that  in  order  to  secure  the  payment  of  <he  obligee  all 
all  taxes,  rates,  and  other  assessments  which  he  might,  by  srcoonta  en- 
virtue  of  such   office,  be  at  any  time  appointed  to  collect  care^^^^o?-* 

and  receive,  unto  the  plaintifif.  the  deputy  of  the  said  ward,  luting  book 

received  by 

he  the  said  Thomas  Waits  and  the  defendant  had  agreed  to  biro  from  bis 
enter  into   the    above-written  obligation,   the  condition  of  for  theTfiH^. 

which  was  declared  to  be,  that  if  Watts  should  well  and  *^"]l. delivery  of 

'  which  to  the 

faithfully  collect  and  receive  the  watch-rate,  and  the  several  obligee,  the 
taxes   and  assessments  which  he  then  was  or  should  there-  caroe  rarety ; 
after   be  employed  to  collect  or  receive  by  the  plaintiff  as  death" of  tfie 

such  deputy,  and  also  should  well  and  truly  pay,  or  cause  P"ncipal,  it 
,                                                                  i/   r  ./J  ^1^  accord- 
to  be  paid  the  same  watch-rate,  taxes,  &c.  and  every  part  iogly  deliver- 
thereof  respectively  unto  the  plaintiff,  his  executors  or  ad-  obligee,  con- 
ministrators,   or   their  order,  upon   demand,  from  time  to  UJJJU^jf  ^\u^ 

time,  u'hen   and  as  soon,  and  as  often  as  the  same,  or  any  parishioners 

1  i»  •     1      I       1  I   «  •      •    •      »»r  1       residing  within 

part  thereof  respectively  should  be  received  by  Waits,  de-  the  parish  for 

ducting  only  the    customary  allowance  for    the  collection  J'^cuir  wm%I 

thereof ;  and  also  should  at  all   times  so  long  and  as  often  P/**"'«<J»  *"<* 

°  the  snms  at 

as  Watts  should  continue  or  be  employed  as  collector  or  re-  which  thev 

were  rated, 

and  the  nsual 

mark  was  made  by  him  therein,  opposite  to  some  of  snch  names,  by  which  he 

indicated  the  receipt  of  the  snms  assessed  on  them  ;— and  receipts  signed  by 

him  for  money  paid  to  him  in  bis  official  capacity,  were  produced  and  received 

in  evidence  against  the  surety,  on  the  execution  of  a  writ  of  inquiry  :— Held 

by  the  Court,  on  a  motion  whether  they  onght  to  have  been  admitted,  that  the 

entries  made  in  snch  book  were  properly  received  as  evidence  at  the  trial, 

as  it  might  be  deemed  a  public  book ;  but  tliat  the  circumstances  of  the  case 

did  not  warrant  either  an  actual  or  implied  authority  by  the  surety,  so  as  to 

admit  the  receipts  of  the  principal  as  evidence  against  him. 
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1821.       ceiver  as  aforesaid^  diligently  employ  himself  in  and  about 
^^'^^^        the  collecting  and  receiving  the  watch-rate,  and   all  other 
V.  taxes,  &c. ;  and  also  if  Watts^  his  executors  or  administratorS| 

ATUJI6T0N.  gJ^^J^lJ  gt  3I1  times  when  required  by  the  plaintiff^  bis  ex- 
ecutors or  administrators,  render  unto  him  or  them  a  fidl 
and  perfect   account  in  writing,  of  such  his  employment, 
collection  and  receipt,  and  deliver  up  to  him  or  them  att 
the  books  and  accounts  entrusted  to  his  care  as  collector  or 
receiver,  or  as  beadle,  and  should  in   all  respects  well  and 
faithfully  demean  and  conduct  himself  in  the  execution  df 
his  duty  and  employment ;  then  the  bond  should  be  void 
and  of  no  effect ;  otherwise  to  remain  in  full  force  and  virtue. 
The  plaintiff  then  averred,   that  although  Watts,  after  the 
making  of  the  bond  and  condition,  to  wit,  on,  8cc.   and  on 
divers  other  days  and  times  between  that  day  and  the  codh 
mencement  of  this  suit,  by  virtue  of  his  office  as  beadle, 
did  collect  and  receive  the  watch-rate,  and  several   other 
taxes,  &c.  which  he  was  employed  to  collect  and  receive  by 
the  plaintiff  as  such  deputy  as  aforesaid,  to  the  amount  of 
100/.,  after  deducting  the  customary  allowance  for  the  col^ 
lection  thereof;  and  that  although  Watts  afterwards,  to  wit^ 
on.  See.  was  demanded  and  required  by  the  plaintiff  to  pay 
to  him  the  said  sum  of  100/.  so  collected  and  received  by 
him,  according  to  the  condition  of  the  bond,  yet  that  he  had 
altogether  refused,  and  still  refuses  to  pay  over  the  same  or 
any  part  thereof  to  the  plaintiff: — By  means  whereof  the  bond 
became  forfeited,  and  an  action  had  accrued  to  the  plaintiff 
to  have  from  the  defendant  the  sum  of  100/.  above  de- 
manded.    The  defendant  suffered  judgment  by  default. 

On  a  virit  of  inquiry  under  the  statute  8  Sf  9 Will.  3.  c.U. 
s.  8,  to  assess  damages  for  the  breaches  of  the  condition  of 
the  bond,  which  came  on  to  be  executed  before  Lord  Chief 
Justice  Dallas  at  Guildhall,  at  the  Sittings  after  the  last 
Term,  the  death  of  Watts  was  proved,  and  in  order  to  shew 
that  the  rates  were  received  by  him  in  the  ordinary  manner, 
and  that  he  continued  to  collect  them  till  the  time  of  his  dcadii 
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as  well  as  to  prove  ^e  amount  of  the  sums  received  by  him        1831. 
in  his  character  of  beadle  or  collector,  the  book  which  he  had 


Ooss 
received  from  his  predecessor  in  that  office,  and  which,  on  the  o. 

death  of  fVatts,  was  given  up  to  the  plaintiff  as  deputy  of  '*^^»''*®''^*' 
th^  ward,  was  produced  and  offered  in  evidence,  which 
book  contained  the  names  of  the  several  inhabitants  of  the 
ward  who  were  chargeable  with  the  rates,  the  amount  of 
each  person's  assessment  being  opposite  to  his  name^  ai)d 
four  columns  for  the  rates  of  each  quarter  of  the  year.  It 
also  appeared  from  the  book,  that  the  manner  in  which 
Waits  was  in  the  habit  of  denoting  his  receipt  of  the  rates 
from  any  particular  person,  was  to  make  a  cross  in  the  co- 
lumn applying  to  the  quarter  for  which  the  rates  were  re- 
ceived. The  daughter  of  tVaits  proved  that  this  was  the 
mode  adopted  by  him  to  indicate  that  he  had  received  the 
rates,  and  that  the  crosses  in  the  book  were  made  by  him, 
and  that  she  had  been  in  die  habit  of  assisting  her  father  in 
the  execution  of  his  business  as  beadle,  and  making  up  his 
accounts.  Several  receipts  signed  by  Waits  for  qionies 
paid  to  him  in  that  capacity,  were  also  produced  in  evi- 
dence; and  it  was  also  proved,  that  on  making  up  the  ac- 
counts of  Waits  from  the  collecting  book,  after  allowing 
him  credit  for  all  his  payments  and  his  salary^  there  was  a 
balance  due  from  him  to  the  ward  of  109/*  For  the  defen- 
dant  it  was  objected,  that  neither  the  collecting  book,  nor  the 
entries  made  tlierein  by  Watts^  nor  the  receipts  given  by  liim 
for  monies  received  as  such  collector,  were  admissible 
against  the  defendant  as  surety,  after  the  death  of  Watts, 
but  that  it  was  necessary  to  call  the  parties  who  had  paid 
him  the  sums  which  were  crossed  out  in  the  book,  and  to 
whom  he  had  given  the  receipts  on  the  payment  of  such  as- 
sessments. The  Jury  assessed  the  damages  for  the  plaintiff 
at  100/.  being  the  penalty  of  the  bond ;  but  leave  was  given 
the  defendant  to  move  to  reduce  them  in  case  the  Court 
should  be  of  opuiion  that  the  book  and  receipts  ought 
not  to  have  been   admitted  in    evidence  against  him,    or 

VOL.   VI.  A  A 
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1821.        that  it  was  necessary  for  the  plaintiff  to  have  gifen  furdwr 
evidence,  or  called  the  parties  who  had  made  the  several 


Gos»  -—.   , 

o.  payments  to  fVatfs 


WATtiHGTON. 


Mr.  Seijt.  Pell  on  a  former  day  in  this  Term,  accordingly 
obtained  a  rule,  callmg  on  the  plaintiff  to  shew  cause  why 
the  damages  found  by  the  Jury  on  taking  the  inquisitioo^ 
liionid  not  be  reduced  to  a  nominal  sum.  He  submitted, 
^t  the  entries  in  the  collecting  book,  and  the  receipta 
offered  in  evidence,  constituted  no  legal  proof  as  against 
the  defendant  as  surety,  as  they  merely  tended  te  ^ew  that 
Jfatts,  as  the  principal,  had  received  those  sums ;  and  that 
although  they  might  have  been  good  evidence  as  agaiittC 
him,  still  that  they  could  not  be  considered  as  such  against 
a  third  person  as  surety,  who  could  only  be  liable  for  the 
default  of  his  principal.  Besides,  they  were  not  the  best 
Evidence,  as  the  persons  who  had  paid  the  monies  to  Watts, 
might  have  been  themselves  called  to  prove  such  payments. 
A  receipt  for  money  is  not  conclusive  evidence  against  the 
person  who  may  have  signed  it,  as  it  is  only  presumptive 
evidence  of  payment ;  and  he  may  shew  that  the  money  has 
not  been  received  (a).  At  all  events,  a  receipt  of  an  agent 
is  no  proof  of  payment  to  such  agent  on  account  of  his 
principal,  and  as  this  is  a  case  between  principal  and  surety, 
the  best  evidence  ought  to  have  been  produced,  viz.  die 
persons  who  paid  the  sums  in  question  to  Watts. 

Mr.  Serjt.  Vaughan  and  Mr.  Serjt.  Peake  now  shewed 
cause.  The  only  question  is,  whether  the  entries  made  by 
Watts  as  beadle  in  his  collecting  book  kept  by  him  for  that 
purpose,  iis  well  as  the  receipts  signed  by  him  for  monies 
paid  to  him  in  his  official  capacity  as  such,  were  admissible 
hi  evidence  against  the  defendant  as  surety,  after  the  deadi 
of  his  principal.  Although  these  entries  and  receipts  were 
made  and  given  against  the  interest  of  the  latter,  still  they 

(<i)  Straton  t.  R(»<a7i,  t  Term  Rep.  556. 
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vimM  bafe  been  admissible  in  an  actioQ  against  hinii  or        1821. 

woold  be  sufficient  to  charge  his  representatives.    He  %vas        ^^^ 

a  oo-obligor  with  the  defendant ;  thejmust  therefore  be  con-  «• 

sidered  as  prmes  m  interest ;  add  it  is  a  well  known  and 

established  rule,  that  whore  sevend  have  entered  into  a  con<- 

trac^  the  dedaradons  of  one  will  bind  the  otbersy     The 

oitries  and  receipts  in  question  vrere  admissible  in  evidence 

•gainit  the  defendant^  not  only  on  principle,  but  by  several 

decided  cases.    It  was  the  duty  cS  Watts  to  authenticate 

the  payments  made  to  him;  and  it  was  part  of  the  condition 

of  the  bond,  that  he  should  deliver  to  the  plaintiff  (the  ob» 

ligee)  all  books  entrusted  4o  his  care  as  collector  or  beadle  ; 

woA  on  his  death  it  ffipeara  thai  they  were  delivered  up  to 

him  accordingly,    llie  admissions  of  one  co-obligor  may  be 

used  as  evidence  to  affect  another*    So  in  an  action  agaiiist 

several    persons  who  have  n  j<mit  interest,  n  declaration 

^lade  by  one  concerning  n  material  tad  within  his  kaow^ 

ledge,  is  evidence  not  only  against  him^  but  all  wh(0  are 

parties  with  him  to  a  suit.    HerCi  too,  IVatU^viB  dead  at 

the  time  of  the  trial.    It  is  quite  clear,  that  had  he  been 

eUve  be  might  havi^  been  called  as  n  witness  to  give  evidence 

0f  the  sums  be  had  repeived,  although  it  might  be  against 

his  own  interest;  and  the  entries  made  and  receipts  given 

by  him,  were  consequently  admissible  at  the  trial.     The 

distinction  was  drawn  by  Lord  ElUnhorough  in  Harmon  v. 

Blades  (a)  as   to  the  death  of  a  party,  where  he  observed, 

^*  1  cannot  dbpenae  with  the  attendance  of  a  witness  who  is 

still  alive  and  within  the  jurisdiction  of  the  Court,  so  as  to 

admit  evidence  of  hb  hand-writing/ in  the  same  manner  as 

if  he  were  actually  dead."    In  Higham  v.  RidguHinf  (fi),  the 

principle  was   established,  that    if  a  person  has   peculiar 

means  of  knowing  a  fact,  and  makes  a  declaration  or  written 

entry  of  that  fact,  which  is  against  his  interest  at  the  time,  it 

is  evidence  of  the  fact  as  between  third  persons  after  hb 

(«)  S  Camp.  458.    S.  C.  Phillips  <m  E?idenee,  vol.  i.  5tli  edit  160. 
<Jft)10East,  109. 
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1821        tfeath,  if  he  cotiM  have  been  examined  to  it  in  bis  life^tSme. 

v-^^        So  in  Warren,  d.  Webb  v.  Greetiville  (a%  it  was  held,  that 

^y    .     an  entry  in  an  attorney's  debt-book  acknowledging  the  pay* 

"OTatungtov.  ment  of  money  due  to  him  for  professional  charges,  was 

admissible  in  evidence  after  his  death.  The  case  of  Per" 
chard  V.  TindalUJk)  is  infinitely  stronger  than  the  present, 
where  it  was  held,  that  an  admission  by  the  principal  was 
evidence  against  the  surety,  and  that  the  principal  need  not 
be  called.  That  was  an  action  of  debt  on  bond  against  the 
surety  of  a  sheriff's  officer^  for  his  not  paying  over  the  levy 
money;  and  there  was  an  indorsement  on  the  writ  by  the 
officer  to  the  following  efiect : — **  Discharge  the  defendant 
out  of  custody,  I  have  received  the  levy  money ;"  and  it  was 
held  by  Lord  Kenyan  to  be  sufficient  evidence  to  charge  the 
officer  with  the  receipt  of  the  money,  without  calling  him 
to  prove  that  fact,  although  he  was  alive.  In  Kempland  v. 
Macauley  (e),  which  was  an  action  against  a  sheriff  for  a 
false  return,  it  was  decided  by  Lord  Kettyon,  that  evidence 
that  the  original  defendant  acknowledged  the  debt,  was  ad- 
missible in  such  action  against  the  sheriff;  and  althoi^h  in 
Cutler  V.  NewUn  (d),  it  appears,  that  on  the  ezecutioD  of  an 
inquiry  under  ihe  8  4r  9  WilL  S.  c.  1 1 ,  on  an  indemnity  bond, 
an  admission  by  the  principal  of  the  amount  of  the  damni- 
fication* was  considered  inadmissible,  and  the  amount  was 
proved  aKunde,  still  it  does  not  appear  whether  the  party 
who  made  that  admission,  was  living  or  not.  In  Whiicomb 
^.  Whiting  {e),  it  was  decided,  that  an  acknowledgment  by 
one  of  several  drawers  of  a  joint  and  several  promissory 
note,  will  take  it  out  of  the  statute  of  limitations  as  against 
the  others,  and  may  be  given  in  evidence  in  a  separate  ac- 
tion against  any  of  the  others ;  and  Lord  Mansfield  there 
said  {f  ),  that  **  payment  by  one  is  payment  for  all,  the  one 
acting  virtually,  as  agent  for  the  rest ;  and  in  the  same  manner, 
an  admission  by  one,  is  an  admbsion  by  all."    [Mr.  Justice 

(«)  t  Stra.  11 J9. (6)  1  Esp.  394. (c)  Peake's  Ni.  Prl.  Cm. 

Sd  edit.  95. (d)  Manning's  lud.  td  edit.  157.  tit  Evidence,  (U.  c) 

(e)  S  Doug.  6bU  (/)  Id.  653. 
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Part.— In  Brandram  v.  Wharton  (a\  Lord  Ellenborough  1821. 
observed,  that  "  the  doctrine  of  rebutting  the  statute  of  ^;^ 
limitations  by  an  acknowledgment  other  than  that  of  ^  v. 
the  party  himself,  began  with  the  case  of  fVhiicomb  v.. 
IVhiling ;  and  that  although  he  was  bound  by  that  decision, 
where  there  was  an  express  acknowledgment  by  the  actual 
payment  of  a  part  of  the  debt  by  one  of  the  parties  liable, 
still  that  that  case  was  full  of  hardship ;"  and  his  Lordship 
then  stated  what  inconvenience  might  follow  from  it.]  llie 
same  principle  was  adopted  in  Brockman^i  caae  (&),  and  Fir 
cary's  case  (c),  the  latter  of  which  was  ao  action  of  cove- 
nant against  two  defendants,  and  it  was  held,  that  the  afli- 
4avit  of  one  of  them  might  be  given  in  evidence  against 
both.  So  inGrani  v.  Jackton  (d)^  where  in  an  action  by  a 
creditor  against  some  of  the  partnership  firm,  the  answer 
of  another  partner  to  a  bill  filed  by  other  creditors,  was  re« 
ceived  in  evidence  agunst  the  defendants,  not  for  the  pur- 
pose of  proving  tlie  partnership,  but  that  being  established, 
as  an  admbsion  against  those  who  were  as  one  person  with 
him  in  interest.  And  in  fVood  v.  Braddick  (e),  it  was  deter- 
mined, that  an  admission  by  a  partner,  although  not  a  party 
lo  die  suit,  is  evidence  as  to  joint  contracts  against  any 
other  partner,  as  well  after  the  dissolution  of  the  partner- 
ship, as  during  its  continuance.  On  the  same  principle,  in 
an  appeal  against  |he  removal  or  settlement  of  a  pauper, 
declarations  by  ^.  rated  inhabitant  of  eitb«r  parish,  concern- 
ing the  fact9  i^  issq^^  have  been  held  to  be  admissibly  in 
eyideiice  against  the  other  rated  inhalntants  of  his  parish- 
The  King  v.  Hardwick  Inhabitants  if  )>  The  King  v. 
Whitleif  Lower  Inhabitants  {g).  In  Barry  v,  Bebbington  (A), 
the  rule  was  established,  that  the  declarations  of  deceased 
persons  were  admissible  as  evidence  in  ca;^  where  th^y 
appear  to  have  been  made  against  tli^ir  interest,  as  entries  in 

(/i)  1  Barn.  &  Aid.  467* (b)  Gilbert  on  Efi«1cnjcc,  vol.  t.  pnge  $1. 

(c)  Id.  69. (rf)  Peake's  Ni.  Pri.  Cas.  3rd  edit.  260. (e)  i  Taunt. 

104. (/)  11  East,  578. (ir)  1  Man!.  A:  HtXw.  656. 

(A)  4  Term  Kep.  dj'^. 
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1821.        their  books,  charging  themselves  with  the  receipt  of  monej 
"T^^         on  account  of  a  third  person ;  and  in  Doe,  d.  Reece  v.  jRo6- 
V.  son  (a),  where  entries  were  made  in  a   deceased  attome/s 

book,  charging  for  engrossmg  and  registenng  a  lease  on  a 
particular  day,  which  was  after  its  date,  were  received  as 
evidence  to  shew  the  exact  day  of  its  execution.   In  Evans  v. 
Lakeib),  where  upon  an  issue  out  of  Chancery,  to  try  whether 
eight  parcels  of  stock  bought  in  the  name  of  the  defendant, 
were  in  trust  for  one  Evans,  and  his  assignees  (the  plaintiffs) 
shewed^  firsts  that  there  was    no  entry  in   the  defendants 
books  relating  to  this  transaction ;  secondly,  that  six  of  the 
receipts  were  in  the  possession  of  Evans,  and  there  was  a 
reference  on  the  backs  of  them   by  his  book-keeper  to  a 
certain  shop  book  of  Evans ;  and  thirdly,  that  the  book-keeper 
was  dead,    and   upon  this  the  question  was,  whether  the 
book  so  referred  to^  in  which  was  an  entry  of  the  payment 
of  the  money,  should  be  read ;  the  Court  of  King*s  Bench, 
at  a  trial  at  bar,  admitted  it  not  only  as  to  the  six  parcels, 
but  likewise  as  to  the  other  two  which  were  in  the  hands  of 
the  defendant's  son.    In  Brett  v.  Levett(c),  an  acknow- 
ledgment by  the  drawer  to   the  holder,  that  a  bill  of  ex- 
change would  be  returned  to  him,  was  held  to  dispense  with 
the  proof  of  notice  of  dishonor,  although  such  acknow- 
ledgment was  made  after  an  act  of  bankruptcy  was  com- 
mitted.   In  Price  v.  The  Earl  of  Torrington  (df),  where  the 
plaintiff  bemg  a  brewer,  brought  an  action  against  the  de- 
fendant for  beer  sold  and  delivered ;  and  the  evidence  given 
to  charge  the  defendant  was,  that  the  usual  way  of  the  plain- 
tiff^s  dealing  was,  that  his  draymen  came   every  night  to 
the  clerk  of  the  brewhouse, .  and   gave  him  an  account 
of  the  beer  delivered  out,  which  he  set  down  in  a  book, 
to  which    the    draymen  set  their  hands,    and  tliat  one  of 
the  draymen  was  dead,  and  that  the  signature  was  in  his 
band-writing ;  it  was  held  to  be  good  evidence  of  a  deli- 
very, as  it  was  set  down  in  the  ordinary  course  of  business. 

(a)  15  East,  32 (6)  BaU.  Nl.  Pri.  7tli  edit  by  Bridgnnn, 

»S3.  (c)  13  East,  213.— ^(d)  i  Salk.  283. 
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So  here,  the  entries  by  Watts  were  made  at  the  time  he  1821. 
received  the  rates,  and  the  receipts  were  Mgned  by  him  for  ^^ 
monies  paid  him  in  his  capacity  of  beadle.  He  was  bound  to  «• 

make  those  entries  by  the  condition  of  the  bond,  and  there  was 
uo  evidence  of  the  receipt  of  monies  by  him  but  by  those 
entries  and  tiie  receipts  given,  and  as  they  would  have  been 
evidence  as  against  himself  or  his  representatives,  so  they 
were  equally  admissible  against  the  defendant  as  his  surety ; 
and  where  a  declaration  made  by  a  party  accompanies  the 
act  done,  it  is  not  necessary  to  prove  such  act  aliunde* 

Mr.  Segt.  Pell,  in  support  of  the  rule. — ^The  entries  and 
receipts  in  question  were  clearly  not  receivable  in  evidence 
on  principle.  It  is  therefore  unnec;essary  to  controvert  any 
of  the  decisions  which  have  been  relied  on  in  support  of 
their  admissibility,  as  they  are  inapplicable  to  the  present 
case.  The  main  proposition  is,  that  the  declarations  of  a 
co-obligor  who  is  dead,  are  not  evidence  as  against  hjs  co- 
obligor  who  is  alive;  and  no  dbtinction  can  in  pofQt  of 
fact  be  drawn  as  to  a  co-obligor's  making  declarations^ 
whether  he  be  alive  or  dead.  No  case  can  be  found,  where 
entries  made  by  a  person  who  is  dead,  were  held  to  Ife  ad* 
missible,  unless  such  person  could  have  been  called  to  prove 
the  same  facts,  when  living ;  for  if  the  rule  were  not  so  li- 
fuited,  it  would  open  a  door  to  fraud  and  collusion.  If  any 
jMitliority  be  wanting,  the  case  of  Cutler  v.  Newlin  appears  to 
be  precisely  in  point,  where  it  wan  held,  that  an  admission  by 
a  principal  on  the  eiecution  of  an  enquiry  on  an  indemnity 
bond,  was  not  evidence  against  the  surety.  [Lord  Chief  Justice 
Dallat. — It  does  not  appearin  that  case,  whether  there  was  a 
public  account  of  .eetries  made  from  time  to  time  by  the  prin« 
cipal  in  the  course  of  bis  duty,  or  not ;  and  is  there  no  distinc- 
tion between  a  puUic  or  private  account  T\  The  rules  of  evi- 
dence in  this  respect  are  equally  applicable  to  both.  The  only 
distinction  is,  that  copies  of  records  are  only  receivable  whoi 
they  are  deposited  in  their  proper  places,  and  access  can  be 
had  to  them.    Those  rules  are  not  only  the  land  marks  of 


004  CASB8  IN   MICHAELMAS  TBRM, 

1821.        property^  but    the  safeguard  of  life  itself,  both  of  ivhich 
might   be   endangered  if  the  entries  in  question  were   ad- 


V.  mi^isible  as  against  third   persons ;  or  in   other  words^  that 

WATUNGTOM.  ^^^^i  eotries  made  by  a  deceased  principal,  should  have  the 

effect  of  binding  his  surety.  It  is  quite  clear,  they  were  not 
the  best  evidence,  for  they  were  not  on  oath ;  and  in  every 
instance  where  evidence  not  on  oath  is  received,  it  is  a  case 
of  exception  to  the  general  rule.  So  the  plaintiff  might 
have  proved  the  payments  of  the  sums  received  by  Watis 
by  the  parishioners  who  had  paid  such  monies  to  him,  on 
their  producing  his  receipts  to  establish  such  payments.  Al- 
though in  Biggs  v.  Lawrence  (a),  it  was  held,  that  where 
an  agent  is  employed  to  buy  goods,  his  acknowledgment 
of  having  received  them  was  evidence  of  a  delivery  to  the 
buyer,  yet  there  is  no  case  where  an  entry  by  a  third  person 
has  been  held  to  be  evidence  to  charge  another  with  monies 
received  by  the  former ;  nor  where  a  receipt  given  by  the 
principal,  has  been  admitted  in  evidence  against  his  surety, 
unless  such  surety  had  authority  to  represent  his  principal 
when  the  party  who  paid  the  money  could  have  been  called 
at  the  trial.  [Mr.  Justice  Richardson. — Surely  Walts,  if  he 
had  been  alive,  might  have  been  called  to  prove  the  fact  of 
having  received  the  monies.]  Although  he  might  have  been 
it  does  not  follow  that  admissions  made  by  one  co-obligor 
can  be  used  as  against  the  other,  and  more  particularly  so  as 
between  a  principal  and  surety,  for  they  are  not  jointly  int^ 
rested,  as  the  surety  can  only  be  liable  for  the  default  of  bis 
principal.  It  is  therefore  not  like  the  case  of  partners  or  privies 
in  interest,  who  have  a  joint  interest  in  the  result  of  an  action  (6). 
In  Harrison  v.  Blades,  the  hand-writing  of  the  tax-gatherer 
to  receipts  signed  by  him^  could  not  be  received  in  evidence, 
as  he  was  incapable  of  attending  at  the  trial,  through  illness; 
and  Lord  EUenborough  there  observed,  that  (c) ''  where  a  wit- 
ness is  taken  ill^  the  party  who  would  avail  himself  of  his 
testimony  must  move  to  put  off  the  trial."      The  point  in 

(a)  S  Term  Rep.  4di.— — (6)Sec  Phillips  on  Evidence,  toI.  i.  page  91 
(O  5  Cainpb,  468. 
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question  did  not  arise  in  that  case.  No  distinction  can  be  1B21. 
drawn  between  a  collector  of  taxes  and  a  private  individual »  Jp^ 
and  in  Perchard  v.  Tindall,  it  was  said,  that  the  officer  _  «. 
himself  ought  to  be  called;  bat  it  was  overnruled  by  Lord 
Kenyon^  as  tlie  officer  was  in  fact  the  defendant  in  the  ac* 
tion.  The  plaintiff  however,  afterwards  proved  the  actual 
receipt  of  the  money  by  the  officer  by  another  witness.  So 
here,  the  persons  who  paid  the  money  to  fVatts,  should  have 
been  called  to  prove  that  he  received  it  from  them.  In  Rex 
V.  Hardwicke,  and  Rex  v.  Whitley  Lower,  the  declarations 
of  a  rated  inhabitant  were  held  admissible;  but  there  the 
parties  were  alive,  and  were  directly  and  immediately  itt« 
terested  in  the  event  of  the  proceeding.  So  in  Brett  v.  Le- 
vett,  the  acknowledgment  was  made  by  the  party  in  his  life- 
time, but  after  he  had  committed  an  act  of  bankruptcy ;  but 
that  case  was  decided  on  a  different  ground^  viz.  as  to  whether 
there  was  a  sufficient  petitioning  creditor's  debt.  In  Higham 
V.  Ridgway,  the  entry  was  received  to  shew  the  time  of 
the  birth  of  a  child.  That,  however,  was  merely  to  prove 
a  collateral,  and  not  a  direct  fact;  and  it  appeared  distinctly 
from  other  evidence,  that  the  work  charged  for  was  actually 
done.  So  in  Warren,  d.  Webb  v.  Greenville,  the  proof  of 
the  suffering  the  recovery  was  collateral  to  the  point  in 
issue.  In  Evans  v.  Lake,  the  entries  were  not  offered  by 
the  assignees  as  evidence  against  the  seller,  of  the  payment 
for  the  goods,  but  as  corroborating  evidence  to  shew  that 
vrhile  the  books  of  the  other  parties  concerned  took  no 
notice  whatever  of  the  goods,  those  of  Evans,  under  whom 
the  plaintiffs  claimed,  treated  them  as  bought  on  his 
account ;  and  the  case  of  Price  v.  The  Earl  of  Tor- 
rington  turned  entirely  on  the  course  of  trade,  and 
the  witness  who  proved  the  entries  made  by  the  drayman, 
saw  him  sign  the  book  every  night.  Here,  however^  the 
only  question  is,  whether  the  declarations  of  a  principal  can 
be  received  in  evidence  against  his  surety  ;  and  it  is  imma- 
terial whether  such  principal  be  alive  or  dead ;  or  whetlier 
the  surety  was  bound  for  the  acts  of  his  principal  in  a  public 
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ld2U        or  official  situation,  or  in  a  private  capacity  only.    [Laid 

^T^^         Chief  Justice  Dallas  observed,  that  he  recollected  a  case  k 
Goss 

V. the  Exchequer,  where  the  defendant  became  surety  for  an 

army  agent,  in  which  Mr.  Scarlett  took  the  same  objection 
as  was  now  raised^  viz*  that  the  declarations  of  the  prindpat 
could  not  be  received  in  evidence  against  the  surety.  Ths| 
is  not  like  the  case  of  partners  or  pri^des  in  interest,  but  as 
between  principal  and  surety,  and  claims  as  against  n  surety 
must  be  taken  strictimmi  jurii^  as  he  is  always  favored  ia 
law,  A  surety  may  be  liable  in  many  instances^  as  on  a 
bond  given  to  bankers  or  brewers  for  the  iaithfiil  discfaaif9 
of  the  employment  of  their  clerks.  Would  not  entries  inada 
in  books  by  such  clerks  be  evidence  of  the  receipt  of  monejfi 
without  calling  the  persons  who  paid  it  to  them  I  ^nqthef 
class  of  sureties  is  in  cases  as  between  principal  and  agent ; 
and  another  where  persons  guarantee  to  pay  the  debt  off 
another;  and  in  Bacon  v.  Chesney  (a),  it  was  held,  thai 
where  goods  were  sold  to  A.  on  the  guarantie  of  J3.,  ^/s 
subsequent  declarations  respecting  the  terms  of  the  sale^ 
were  not  evidence  against  B.,  since  A.  was  not  the  general 
agent  for  him.] 

The  Court  required  the  collecting  book  to  be  banded  over 
to  them,  in  order  to  see  the  nature  of  the  entries,  and  the 
mode  adopted  by  fVaits  as  to  marking  the  sums  received  by 
him ;  which  being  accordingly  done,  they  took  lime  to  ooi^ 
sider  until  this  day,  when  bb  liordship  delivered  the  judg- 
ment of  the  Court  as  follow^ : — 

This  case  has  taken  an  extensive  range  of  aigument  i|t 
the  bar,  and  several  authorities,  as  well  as  other  mattenv 
have  been  referred  to,  which  do  not  appear  to  be  copnecled 
with  the  subject,  or  at  all  events  have  no  very  dose  appli- 
cation to  it.  llie  ground  on  which  the  Court  will  decide, 
lies  in  a  very  narrow  compass.  Some  points  are  so  ex- 
tremely clear,  that  they  require  no  exposition ;  and  it  is  a 
principle  most  fully  established,  that  whatever  a  man  says, 

(a)  1  Stark.  Ni.  Pri.  Cas.  193. 
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even  in  criminal  cnes,  is  evidence  agrinst  himaelf,  although  18fl« 
it  may  be  against  bu  own  interest,  and  open  to  explanation.*  ^T^ 
In  a  variety  of  instances  however,  as  well  as  on  the  reasoo  v, 

of  the  thing,  it  is  not  evidetice  against  others.    Here  the 
entries  in  the  collecting  book  of  Watts  are  in  the  nature  of 
declarations  of  the  party,   but  die  action  is  not  brought 
against  him,  but  against  the  defendant  as  his  surety.    The 
questions  then  are,  first,  whether  those  entries  by  the  prin- 
cipal, in  which  he  charged  himself  with  the  receipt  of  dif- 
ferent sums  of  money,  could  be  used  in  evidence  against 
his  surety ;  and  secondly,  whether  the  receipts  signed  by  the 
principal,  and  given  to  persons  for  monies  paid  by  them  to 
him  in  the  execution  of  his  office,  be  or  be  not  evidence  to 
charge  his  surety  ?    It  is  necessary  in  die  first  place  to  advert 
to  the  situation  of  the  parties.    The  defendant  was  a  surety. 
His  principal  was  dead  at  the  time  of  the  commencement 
of  the  action,  and  had  filled  the  situation  of  collector  of  die 
watch- rates  and  other  taxes  and  assessments  in  the  parish  in 
which  he  lived.     The  bond  by  which  the  defendant  became 
his  surety,  and  on  which  he  was  sued,  was  conditioned  for 
the  faithful  discharge  of  fVatts  in  collecting  the  rates,  taxes, 
&c.  and  paying  them  to  the  plaintiff  (the  obligee)  from  time  to 
time  as  he  received  them,  and  that  he  should  keep  a  full, 
true   and  perfect  account  in  vrriting  of  his  employment, 
collection  and  receipts,  which  he  was  to  give  to  the  plamtiff 
whenever  he  might  be  required  to  do  so,  as  well  as  to  deli- 
ver up  to  him  all  the  books  and  accounts  entrusted  to  his  care 
as  collector  or  receiver.      It  is  quite  clear  therefore,  that  the 
obligation  imposed  on  the  defendant  as  surety  was  for  the 
due  delivery  of  the  rates,   duties,   and  assessments,  and  of 
the  books  of  his  principal,  to  the  plaintiff.    The  book' in 
question,  in  which  the  entries  were  made,  inust  be  con- 
ridered  as  a  public  book,  as  it  was  stated  in  the  condition  of 
the  bond,  that  all  books  entrusted  to  the  care  of  Watts, 
were  to  be  delivered  to  the  plaintiff  from  time  to  time,  or 
whenever  ho  might  be  requii^  to  do  so.    The  defendant  by 
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1821.  recognizing  this  book,  rendered  it  admissible  in  evidence  against 
^T^  him ;  therefore  the  entries  made  hy  fVaits  therein,  and  the  marks 
V.  by  him  in  ticking  off  those  sums  which  were  received  bj  him 
m  his  capacity  from  the  persons  assessed,  arc  evidence  as 
against  his  surety,  as  they  must  be  considered  as  entries 
made  in  a  public  book. — As  to  whether  the  receipts  signed 
by  fVaiis  are  evidence  against  the  defendant  as  his  surety, 
is  a  matter  of  some  doubt.  It  has  been  said,  that  in  no 
case  can  the  receipt  of  a  principal  be  evidence  against  his 
surety,  or  that  on  the  other  hand  the  receipt  of  an  agent 
can  bind  his  principal ;  but  there  might  be  either  an  express 
authority  which  would  justify  such  receipts  to  be  admitted  in 
evidence,  or  such  an  authority  might  be  implied  from  cir- 
cumstances dependant  on  the  nature  of  each  particular  case. 
In  Biggs  V*  Lawrence,  which  was  an  action  for  goods  sold 
and  delivered,  a  written  paper,  by  which  the  defendant's 
agent  acknowledged  the  receipt  of  the  goods,  was  admitted 
as  evidence  against  the  principal ;  but  in  the  subsequent  case 
of  Bauerman  v.  Radenius  (a),  it  was  stated  by  counsel  in 
argument,  that  Lord  Kernfon,  since  the  decision  in  that  case, 
had  frequently  ruled  the  contrary,  without  its  ever  haviiig 
been  questioned.  It  does  not  appear  from  Biggs  v.  Law- 
fence,  whether  the  agent's  acknowledgment  of  having  re- 
ceived the  goods,  was  made  at  the  time  of  delivery,  or  on 
what  other  occasion.  In  many  cases  doubts  may  arise, 
whether  an  agent  be  empowered  to  bind  his  prinpipal^  or 
not,  or  whether  a  principal  be  authorised  to  appoint  such 
agent ;  but  I  ctonot  accede  to  the  proposition,  that  in  no 
case  is  the  receipt  of  the  agent  admissible  in  evidence  to 
bind  his  principal*  Independently  of  this,  however,  the 
Court  are  of  opinion,  that  on  the  facts  of  the  present  case, 
enough  does  not  appear  to  make  the  receipts  in  question 
sufficient  evidence  against  the  defendant  as  surety  of  Waits ; 
but  as  they  appear  to  be  consistent  with  the  entries  made  by 
the  latter  in  his  book,  by  which  he  indicated  that  he  Had 

(a)  7  Term  Rep.  60^ 
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received  the  sums  assessed  from  the  persons  whose  names  182i; 
were  ticked  off.  and  as  such  book  was  admissible  in  evi-  ^T"^ 
dence^   and   the    defendant  is  bound  by  the  entries  made  r. 

therein,  it  is  sufficient  for  us  to  say  that  the  plaintiff  is 
entitled  to  recover  against  the  defendant  to  tfie  extent  of 
the  entries  made  in  that  book. 

A  verdict  was  therefore  ordered  to  be  entered  for  the^ 
plaintiff,  for  such  sums  as  might  be  due  from  Walts,  as 
should  appear  by  the  book  ;  the  amount  of  which  was  re* 
ferred  to  the  associate,  who  was  to  consider  the  entries  made 
therein  as  evidence  against  the  defendant  as  surety: — and 
on  these  terms  the  rule  was  made 

Absolute. 


FoRSHAW  V,  ChABERT.  Tuesday, 

Nov.  27. 

This  was  an  action  of  assumpsit,  brought  against  the  de-  On  a  policy  of 
fendant  as  underwriter  on  a  policy  of  assurance,  dated  the  smp  ^^  go^g 
«d  March,  1820,  on  the  ship  *'  Hope;'  and  goods  lost  or  c!!L^u^. 
not  lost,  at  and  from  her  port  or  ports  of  loading  in  Cuba,  p^*  with 

*^  '^  o  *  liberty  in  that 

▼oyage  to  pro- 
ceed and  sail  to,  and  touch  and  stay  at  any  ports  or  places  whatsoever,  and 
with  leave  to  discharge  and  take  in  at  any  ports  or  places  she  might  caU  at, 
withont  prejudice  to  that  insurance ;"  the  assured,  after  the  subscription  of 
the  policy,  inserted  in  the  body  of  it,  the  words  **  with  leave  to  call  off 
Jamaiea"  which  was  acauiesced  in  by  all  the  underwriters  except  the  defen- 
dant, without  increase  or  premium  t— Held,  that  this  was  a  material  alteratioa, 
and  avoided  the  policy  as  against  the  defendant. 

Where  a  ship  sailed  on  ner  outward  voyage  from  Liverpool  to  Cuba,  with  a 
crew  of  thirteen  men,  and  on  her  arrival  at  the  latter  place  three  had  died  and 
two  deserted  there,  and  the  captain  could  only  procure  eight  men  for  the  whole 
of  the  homeward  voyage,  and  two  for  Montego  Bay^  in  Jmiudeai  (ten  men  being 
a  competent  crew  to  navigate  the  vessel),  and  he  accordingly  touched  at 
Montego  Bay,  for  the  sole  purpose  of  landing  those  two  men  and  procuring 
others  in  their  stead,  which  he  did,  and  the  vessel  was  lost  by  the  perils  of  the 
sea,  in  proceeding  from  thence  on  the  voyage  toLtoerpool:— Held,  that  on 
a  policy  from  Cuba  to  Uvtrpoolp  the  ship  was  not  sea-worthy  as  to  her 
crew  for  the  whole  of  her  homeward  voyage  when  she  sailed  from  Cuba ; 
or  that  even  if  she  then  had  a  sufficient  crew,  the  touching  at  Mtmtego  Bay 
was  a  deviation,  and  that  the  circumstance  of  her  having  become  sea-wortliy 
by  having  a  sufficient  crew  at  the  time  of  the  loss,  did  cot  entitle  the  assured  ta 
recover  as  against  an  underwriter  on  the  policy.    . 
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1821*  to  Liverpool,  with  liberty  for  ber  in  that  voyage  to  proceed 

_^^^.  ^  and  sail  to,  and  touch  and  stay  at  any  ports  or  places  what- 

v«  soever,  and  with  leave  to  discharge  and  take  in  at  any  ports 

*  or  places  she  might  call  at  without  prejudice  to  diat  insur- 


ance. The  dedaratioo  contained,  two  counts  on  the 
^e  first  of  which  stated  the  voyage  to  be  at  and  from 
the  ship's  port  or  ports  of  loading. in  Cuba  to  Liverpool, 
^  triih  Uofoe  to  call  off  Jannaica^  and'  averred  m  losv  by 
perib  of  the  sea ;  and  the  neond  count  stated  die  voyage  to 
be  from  her  port  or  ports  of  loading  in  Cuba  to  Liverpool, 
omitting  the  words  ''  with  leave  to*  call  off  Jamaica,'^  and 
averred  a  like  loss  by  perib  of  the  sea*  The  deCendant 
pleaded  the  general  issue  (a). 

At  the  trial  of   the   cause  before  Lord  Chief  Justice 
Dalks,  at  Gmldkall,  at  the  Sittings  after  the  last  Term, 
it  appeared,  that  the  words  ''with  leave  to  call  off  Jamaica^* 
were  inserted  in  the  body  of  the  policy,  after  it  had  been  sub- 
scribed by  the  defendant  and  the  other  underwriters,  and  had 
been  introduced  without  his  knowledge  or  assent,  he  being 
ill  and  absent  from  London  at  the  time.     It  was  also  proved, 
that  all  the  other  underwriters  (nine  in  number)  on  applica- 
tion being  made  to  them,  raised  no  difficulty  as  to  the  intro- 
duction of  those  Words/  but  sanctioned  their  insertion  by 
signing  their  initials  opposite  to  them  in  the  margin  of  the 
policy,  without  requiring  any  additional  premium.     It  was 
also  given  in  evidence,  that  the  ship  originally  sailed  on  her 
outward  voyage,  with  a  crew  consisting  of  thirteen  men; 
that  before  the  captain  arrived  at  Cuba,  three  had  died,  and 
two  others  deserted  him  there;  that  he  could  not  procure 
any  men  at  Cuba  to  prosecute  the  whole  of  the  homeward 
voyage  to  Liverpool;  but  that  he  could  only  engage  two  to 
assist  in  the'  navigation  of  the  vessel  to  Moniego  Bay,  in 
Jamaica,  and  whom  he  stipulated  to  leave  there;  that  he 

(a)  The  declaration  contained  two  other  counts  on  another  policy, 
underwritten  by  the  defendant  on  the  lame  ship,  on  tiie  tOth  Jtme,  18S0, 
on  which  the  Jury  ^nd  a  verdict  for  him,  oa  the  gronnd  of  concealment 
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•ocordingly  set  sail  from  Cnba  with  ^q^t  mea  only  for        1821. 
Livifpoolf  and  proceeded  to  and  touched  al  Montego  Bay, 


for  the  sole  parpoae  of  laodiog  those  two  men  whom  he  had  «. 

hired  at  Cuba,  and  procuring  others,  s6  as  to  constitute  a     ^^*'**« 

sufficient  crew  to  complete  the  vojage  to  Liva^pool,  and 

tfint  he  remained  at  Montego  Bag  no  longer  than  was  neces^ 

sity  for  that  purpose,  and  sailed  from  thence  two  days  after 

he  touched  there,  with  n  crew  consisting  of  thirteen  men^ 

having  taken  five  on  board  there,  and  that  the  ship  whibi 

in  the  prosecution  of  her  voyage  to  Liverpool,  was  wrecked 

on  the  shoals  of  St.  PkilHp^e  Quaye,   and  abaindoned  by 

the  captain  and  crew,  who  left  her  in  the  long  boat  whilrt 

she  waft  on  the  point  of  sinking,  and  were  afterwards  picked 

iip  by  a  Freheh  brigi  and  landed  at  the  HavannaJL    It  fur* 

ther  appeared,  that  ten  men  were  a  sufficient  crew  to  navi« 

gate  the  vessel  from  Cuba  to  Liverpool,  but  that  the  captain 

having  only  eight  at  Cuba  who  would  continue  the  whole  of 

the  homeward  voyage,  he  went  to  Mont^  Bay,  in  order,  as 

be  said,  to  avoid  any  censure  by  the  owners ;   and  that  he 

had  no  fraudulent  purpose  in  touchiiq;  there. 

Contradictory  evidence  was  given  as  to  whether  the  risk 
was  increased  by  the  ship's  going  to  Moniego  Bay  or  not; 
when  it  was  objected  for  the  defendant,  that  at  all  events  the 
alteration  in  the  policy  was  material,  and  rendered  it  void 
as  against  him,  as  it  tended  to  increase  the  risk,  and  would 
consequently  have  required  an  additional  premium  a^  the 
touching  at  Jamaica  was  a  deviation,  Montego  Bay  not 
being  in  the  courae  of  die  voyage  from  Cuba  to  Liverpool; 
and  that  the  ship  having  sailed  from  Cuba  with  a  crew  of 
eight  men  only  for  England,  she  was  not  sea-worthy  when 
she  broke  ground  there  on  her  homeward  voyage. 

His  Lordship  left  it  to  the  Jury  to  say,  whether  the  risk 
was  increased  or  not  by  the  shq>'s  going  to  Montego  Bay ; 
that  if  it  was  materially  increased,  the  assured  had  no  right 
to  introduce  the  words  **  with  leave  to  call  off  Jamaica  "  in 
the  policy ;   diat  if  diere  wu  a  justifiable  reason  for  the 
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1821.        cflptam's  patting  io  there,  the  consent  of  the  defendant  war 
^*^^«-     not  required  to  the  alteration,  nor  was  such  alteration  itself 
V.  necessary,   because,  the  putting  into  Montego  Bay  might 

have  been  done  without  leave  of  the  underwriters ;  and  be 
also  left  it  to  them  to  determine  whether  the  alteradon  under 
die  circumstances  was  material  or  not. — ^They  found  that 
the  captain  was  warranted  in  putting  into  Montego  Bay,  and 
that  he  had  done  so  for  the  benefit  of  all  parties^  and 
consequently  found  a  verdict  for  the  plaintiff. 

'  Mr.  Serjt.  Taddy  on  a  former  day  in.  this  Term,  obtained 
a  rule  nisi,  that  this  verdict  might  be  set  aside,  and  a  general 
verdict  entered  for  the  defendant  instead  thereof,  or  that  a 
new  trial  might  be  granted,  on  the  ground  of  a  mift-direction 
by  his  Lordship  to  the  Jury,  in  his  having  stated  to  them, 
that  if  the  captain  had  been  justified  in  putting  the  ship  into 
Montego  Bay,  the  consent  of  the  defendant  was  not  neces* 
sary  to  the  alteration  in  the  policy ;  or  that  at  all  events  the 
effect  of  the  alteration  was  a  question  of  law,  and  ought  not 
to  have  been  left  to  their  determination. 

The  learned  Serjeant  submitted,  that  as  the  policy  in 
question  was  not  effected  on  the  voyage  out  and  home,  but 
from  Cuba  to  Liverpool,  it  could  not  attach  as  to  the  voyage 
insured,  until  the  vessel  was  in  every  respect  rendered  com- 
petent for  the  performance  of  such  voyage*  If  she  was  not 
sufficiently  manned  when  she  sailed  from  Cuba,  she  left  it 
in  an  un- seaworthy  state,  and  deviated  to  a  port,  in  order  to 
render  herself  competent  to  the  completion  of  die  voyage  to 
Liverpool,  which  was  not  the  voyage  insured  by  the  defen- 
dant ;  and  under  the  circumstances  the  captain  was  not  neces- 
sitated to  proceed  to  Montego  Bay  at  all,  and  if  he  had 
been,  the  defendant  would  be  discharged,  as  the  vessel  was 
not  sea-wordiy  at  the  time  she  left  Cula.  In  Forbes  v.  fVil- 
son  {a),  Lord  Kenyan  held,  that  under  the  words  '^  at  and 
from*'  it  is  sufficient  if  the  ship  be  sea^worthy  at  the  time 

(a)  Park  on  losaraace,  6th  edit.  299,  n. 
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oF  sailii^ ;  for  from  the  nature  of  the  tlung,  the  shipi  whSe  1821. 
^  the  place,  must  probably  be  undergoiog  some  repair.  v^HT!^ 
The  same  doctrine  was  hud  down  by  Lord  Mansfield^  in 
•  Eden  v.  ParkimoH  (a) ;  and  in  WaUon  t.  Cla¥k  (fi),  the 
policy  was  held  to  be  void,  as  the  vessel  was  not  seaworthy 
when  she  sailed  on  the  commencement  of  the  voyage  insured. 
Here,  thereforci  she  ought  to  have  been  completely  manned 
for  the  whole  of  the  voyage  when  she  broke  ground  at  Cuba. 
The  case  of  Sanderson  v.  Symom  (c),  goes  to  the  full  extent 
as  to  the  allowance  of  an  alteration  of  a  policy,  but  is 
hmpplicable  to  the  present,  as  there  the  ship  had  liber^  to 
trade,  without  the  introduction  of  the  words  **  and  trade"  in 
that  instrument. 

Mr.  Seijt.  Hulhck  now  shelved  cauSe.  It  appears  that 
the  Captain,  under  the  circumstaiuces,  was  fiilly  justified  in 
proceeding  to  Moniego  Bay,  and  that  his  doing  so  was  for 
the  benefit  of  all  concerned,  and  that  fact  has  been  found  by 
the  Jury.  The  only  question  then  is,  whether  the  vessel  was 
seaworthy  at  the  time  she  left  Cuba  ?  She  had  then  ten 
men  on  board,  which  was  a  sufficient  crew;  and  as  the 
'  captain  was  prevented  from  procuring  a  full  compliment 
diere,  to  prosecute  the  whole  of  the  voyage  to  England,  he 
was  fully  warrant^  to  use  every  endeavour  to  obtain  a  com- 
petent crew  for  that  purpose;  and  he  therefore  most  properly 
engaged  two,  one  of  whom  it  appeared  was  an  EngHihman, 
and  the  other  a  Spaniard,  to  forward  the  vessel  to  Montego 
JBoy,  where  others  might  be  found  to  proceed  on  the  remainder 
<of  the  voyage.  It  would  have  been  highly  imprudent  for  hinfi 
to  have  left  Cuba  with  eight  men  only  for  Liverpool,  and  as 
he  sailed  with  ten,  it  was  a  matter  of  supervening  neces- 
sity which  compelled  him  to  put  into  Montego  Bay,  and 
consequently,  his  going  there  was  not  a  deviation,  as  it  waa 
justified  by  prudential  necessity ;   and  it  was  found  at  the 

(a)  t  Dong.  735.  (t)  1  Dow.  336.         ■     C^)  Ante,  vol.  iv.  4S. 

See  also  SoMdersn  r.  M^CnUam,  Id.  5. 
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1821.       trials  that  he  staid  there  no  longer  than  was  necessary  for 


FORSBAW 

V. 
CBABBaX. 


the  completion  of  his  crew.    The  alteration  in  the 
therefore  was  immaterial^  and  does  not  aToid  it  at  against 
the  defendant. 

With  respect  to  seaworthiness^  the  case  of  Weir  v.  Aber^ 
deenia),  is  expressly  in  point,  where  a  ship  insured  stand 
from  a  port,  sailed  on  her  voyage  in  an  mi-seawordiy  state^ 
in  consequence  of  having  a  larger  cargo  than  die  could 
safely  carry;  and  the  defect  was  discovered  before  any  loss 
accrued,  and  part  of  the  cargo  was  discharged,  and  a  loss 
subsequently  accrued,  in  no  degree  attributable  to  her  having 
been  overladen  in  the  early  part  of  her  voyage : — it  was  held, 
that  the  underwriters  were  liable  for  such  loss.  So  here,  even 
if  the  crew  were  incompetent  at  Cuba,  still,  as  the  loss  was 
attributable  to  the  perils  of  the  sea,  and  after  the  captain 
had  obtained  a  sufficient  crew  to  navigate  her  to  England^ 
the  defendant  must  be  deemed  liable,  and  more  particularly 
so,  as  the  loss  in  question  was  in  no  degree  attributable  t» 
the  condition  in  which  she  originally  sailed,  and  from  which 
she  had  been  freed  at  Montego  Bay,  by  the  captain's  pro* 
curing  a  sufficient  crew  there  for  the  purpose  of  completing 
the  homeward  voyage.  There  were  never  less  than  ten  men 
on  board,  which  was  proved  at  the  trial  to  be  sufficient  l» 
navigate  the  vessel  from  Cuba  to  this  country;  she  was 
therefore  seaworthy  from  Cuba  to  Montego  Bay,  where  she 
touched  from  necessity,  and  if  the  two  men  taken  on  board 
at  Cuba  would  have  continued  the  remainder  of  the  voyage, 
the  crew  would  have  been  competent  from  beginning  to  end. 
If  the  captain  had  been  unable  to  freight  the  ship  at  Cuba, 
and  had  proceeded  to  another  port  for  supplies,  it  would  not 
have  avoided  the  policy. — As  to  tlie  alteration,  it  must  de* 
pend  upon  facts ;  and  as  the  Jury  have  found  it  to  be  imoMi* 
terial,  as  the  captain  did  all  he  could  for  the  best,  their  verdict 
cannot  be  disturbed.  In  every  case  where  an  alteration  has 
been  held  to  vitiate  the  policy,  it  has  been  made  in  a  moat 

(<)  t  Bara,  4  Aid.  320. 
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miteriil  point,  as  in  Langhom  v.  Cologan{a),  where  the  1821. 
mbject-metter  of  the  insurance  was  added  after  the  execution  p J|[^^ 
of  the  policy.  So,  in  FairHe  v«  Ckmiie  (6%  the  time  of 
aailii^  was  enlarged,  by  which  the  risk  was  materially  in- 
creased. Here,  however,  it  appears  that  the  dup's  touching 
•t  Mantego  Bay  did  not  increase  the  risk,  as  all  the  under- 
writers, with  the  exception  of  the  defendant,  assented  to  the 
alteration,  without  requiring  any  adcKtional  premium* 

In  Sanderson  v.  Symons,  where  the  words  ''  and  trade  ** 
were  inserted  in  the  policy  after  it  was  executed,  it  was 
held  to  be  an  immaterial  alteration,  as  the  ship  had  liberty 
to  trade,  widiout  the  introduction  of  those  words;  and 
Mr.  Justice  Park  there  said  (c)  that  ^'  it  was  most  properly 
considered  by  the  Jury,  whether  the  introduction  of  those 
words  made  any  difference,  and  they  found  by  their  verdict 
that  they  did  not.'*  So  here,  the  Jury  found  that  the 
captain  was  warranted  in  putting  into  Montego  Bay,  and 
the  defendant  would  consequently  have  been  liable,  even 
if  there  had  been  no  alteration  in  the  policy.  Taking  it 
theiefore,  that  the  ship  was  in  point  of  fieict  never  un* 
seawortliy,  but  had  a  sufficient  crew  during  the  whole  of  the 
voyage,  and  that  the  captain  acted  for  the  benefit  of  all 
concerned ;  and  the  Jury  having  fouud  the  alteration  in  the 
policy  to  be  immaterial,  the  plaintiff  is  entitled  to  retain  his 
verdict. 

Mr.  Seijt.  Taddy,  in  support  of  the  rule.  This  case  does 
not  expressly  embrace  a  question  of  deviation,  or  the  effect 
of  the  alteration  in  the  policy,  but  turns  chiefly  on  the  point 
whether  the  vessel  was  seaworthy  or  not  at  the  time  she  left 
Cuba.  It  must  be  admitted,  that  if  part  of  a  crew  die  or  be- 
come sick  in  the  middle  of  a  voyage,  a  captain  may  touch  at 
different  ports  for  the  purpose  of  supplying  their  places,  but 
the  question  is,  whether,  under  the  circumstanced,  he  was 

(a)  4  Taunt.  550.  (6)  Ante^  yol.  i.  114.  S.  C.  7  Taunt  416.< 

(r)  Ante,  vol.  Iv,  if. 
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1821.        warratited  ifi  acting  as  he  did  when  he  left  Cuba9   AltlMtegb 
•f'^shI        ^^^  ®*"P  might  have  been  then  seaworthy  for  the  purpose  of 
V.  proceeding  to  Moniego  Bay,  still  she  was  not  so,  for  the  per- 

fbrniance  of  the  whole  of  the  voyage  to  Liverpool^  as  dieie 
vreire  only  eight  men  then  on  board  to  proceed  to  the  latter 
port^  which  was  clearly  an  incompetent  crew.  A  ship,  in 
•  order  to  be  seaworthy^  must  be  fit  in  every  respect  at  Ae 
moment  of  breaking  ground,  or  commencement  of  the  voy- 
age ;  but  here,  she  was  not  in  a  proper  condition  to  perform 
the  whole  of  the  voyage  at  the  time  of  its  inception,  for 
the  captain  took  thC'  chance  of  procuring  an  addition  to 
his  crew  at  Montego  Bay,  He  might  not  have  found  any 
men  there  who  would  proceed  with  him  to  England,  waj 
more  than  at  CubOf  and  if  that  were  the  case,  he  might 
have  proceeded  to  any  other  port  he  might  have  thought 
proper.  It  was  a  condition  precedent  on  his  part  to  hate 
completely  manned  his  vessel  at  Cuba^  before  she  sailed. 
In  fVatson  v.  Clark  {a).  Lord  Eldon  **  held  it  to  be  a  clear 
and  established  principle,  that  if  a  ship  was  seaworthy  at 
the  commencement  of  the  voyage,  though  she  became  other- 
wise only  one  hour  after,  still  the  warranty  was  complied 
with,  and  the  underwriter  was  liable.  But  that  when  (be 
inability  of  a  ship  to  perform  the  voyage  became  evident  in- 
a  short  time  from  the  commencement  of  the  risk,  the  jwe- 
sumption  was,  that  it  was  from  causes  existing  before  her 
setting  sail  on  her  intended  voyage,  and  that  the  ship  was 
then  not  seaworthy ;  and  the  onus  probaneU  in  such  a  case 
rested  with  the  assured^  to  shew  that  the  inability  arose  from 
causes  subsequent  to  the  commencement  of  the  voyage.** 
That  distinction  was  warranted  by  the  case  of  Monro  v. 
-  Vandam  (&),  where  it  was  held,  that  if  a  ship  sail  upon  a 
voyage,  and  in  a  day  or  two  become  leaky,  and  founder,  or 
is  obliged  to  return  to  port  without  any  8torm>  or  visiUe  or 
^  adequate  cause  to  produce  such  an  effect,  the  presumption 
is,  that  she  was  not  seaworthy  when  she  sailed.  The  case 
of  Weir  v.  Aberdeen  is  distinguishable  frpm  the  present, 
(<)  1  Dow.  344.     _    I  ■  (6)  Park  on  Ia8«  6tli  edit  S89,  o. 
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there  the  underwritefs  recogoizedjthe  ship's  being  overloaded,  16?|. 
by  a  memorandum  indorsed  by  them  upon  die  policy ;  and  ^^^"^^ 
It  IS  unpossible  to  ascertain  what  quantity  of  goods  a  ship,  «• 

may  cany  with  safety ;  but  whether  she  had  a  sufficient  crew 
or  not  at  the  time  of  sailing,  may  be  not  only  known,  but 
proved  with  an  absolute  certainty.     Although,  therefore, 
the  captain  may  have  acted  for  the  best,  the  defendant  is 
<lischfrged  from  his  policy,  as  it  was  the  duty  of  the  former 
to  hav^  obtained  a  complete  and  sufficient  crew  at  Cuba ; 
and  as  he  omitted  U>  do  90,  but  proceeded  to  MorUego  Bay 
Cor  that  purpose,  it  was  a  deviation,  as  it  was  out  of  the 
direct  course  of  the  voyage  from  Cuba  to  LherpooL    At  all 
events,  the  alteration  in  the  policy  has  avoided  it  as  against 
the  defendant,  for  it  was  made  in  the  body  of  that  instrument, 
und  not  by  apy  memorandum  m  the  margin  or  on  the  back, 
^nd  is  piaterialy  as  it  tended  to  increase  the  risk.    The  case 
of  Sanderson  v.  Symom,  therefore,  does  not  press  on  the 
defendant,  as  there  the  alteration  was  deemed  immaterial^  as 
Mie  assured  had  a  right  to  trade,  befpreSthe  iqtroductioi)  of 
the  words  '*  and  trade"  in  the  policy.    Here,  however,  the 
voyage  was  not  only  altered,  but  prolonged,  by  touching  at 
Mofit€gq  fiaj/f  and  was  different  from  that  insured  against 
by  the  underwriters ;  and  even  if  the  risk,  were  not  mcreased^ 
\%  was  ^at  all  events  a  deviation  in  point  of  legal  effect 
With  respect  to  the  cases  of  Langhom  v.  Cohgan,  and 
Fairlie  v.  Christie,   they  are  expressly  in   point,   and  have 
never  been  impeached  ;  and  although  it  may  be  said  that  this 
1^  in  the  nature  of  a  several  contract  witli  each  of  the  under- 
writers, and.  may  be  considered  as  a  general  voyage  from 
Cuba  to  Liverpool,  still  the  defendant  is  not  liable  on  the 
policy,  as  be  had  not  acquiesced  in  the  alteration  which  was 
introduced  without  hb  knowledge  in  the  body  of  the  instru- 
ment. 

Lprd  Chief  Justice  Dallas. — ^This  is  an  objection  tq 
which  I  am  reluctantly  disposed  to  yield,  because  it  is  agaius^ 
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1821.       the  justice  of  the  case.  All  the  other  underwriters,  on  being 
applied  to,  consented  to  the  alteration  of  die  policy  without 
ff.  requiring  any  additional  premium.     Unfortunately  for  die 

Cbabist.     ^^gg^y^j^  ^^  defendant  was  ill  and  absent  from  town,  or  he 
would  odierwise  have  been  applied  to ;   and  althougfi,  in  all 
probability,  he  would  have  added  his  initials  if  he  had  been 
present,  as  all  the  other  underwriters  had  consented  to  do, 
yet,  as  he  has  not  done  so,  the  objection  is  now  uiiged,  and 
be  contends,  tiiat  he  is  not  bound  by  the  policy.    The  case 
however,  must  be  decided  on  legal  grounds ;  and  it  is  diere- 
fore  necessary  to  consider  in  the  first  place,  whether  the  ship 
-was  seaworthy  or  not  at  the  time  of  her  sailing  from  Ctf6a. 
The  voyage  insured  was  not  a  voyage  from  Liverpool  to  Cuba 
and  back  again,  or  in  other  words,  a  voyage  out  and  home, 
but  the  policy  was  to  attach  on  her  departure  from  Cuba  to 
Liverpool,    The  voyage,  therefore,  was  to  be  <firect  from 
one  place  to  the  other,  but  the  following  words  were  after- 
wards inserted  in  the  policy,  viz.  ''  with  leave  to  call  off 
Jamaica"    This  shews  that  the  party  who  caused  them  to 
be  added,  thought  that  it  was  necessary  to  do  so,  in  order 
to  give  liberty  to  the  vessel  to  call  or  touch  off  Jamaica,  as 
she  was  not  entitled  to  do  so  under  the  terms  of  the  policy 
as  it  originally  stood.     It  is  quite  clear  that  a  ship  must  be 
seaworthy  at  the  time  of  her  sailing.    The  assured  warrant 
that  she  is  so,  and  whatever  necessities  may  interpose,  they 
cannot  deviate  from  the  terms  of  their  warranty.     Here  it 
must  be  taken  from  the  circumstances  of  the  case,  diat  what 
was  done  by  the  captain  was  not  only  without  fitiud  or  cot 
lusion,  but  for  the  benefit  of  all  concerned ;  and  the  only 
question  is,  whether  he  was  justified  in  acting  as  he  did  or 
not?    He  went  to  Montego  Bay  for  the  sole  purpose  of 
leaving  some,  and  procuring  or  taking  in  more  men  in  th&r 
stead.     If  he  had  a  sufficient  crew  at  Cuba  for  the  whole 
of  the  voyage,  his  touching  at  Montego  Bay  would  have 
been  an  increase  of  risk,  and  he  would  have  no  right  to  go 
there  circuitously  for  any  purpose  whatever,  and  his  touching 
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there  would  be  e  cklrkitioo,  as  be  would  not  have  been  n§^       182U 
ceeutated  to  do  so.    Taking  it  the  other  way.  he  had  not  a     v^t[^^ 
•nfficient  crew  at  Cuba  for  the  yojBge  insvred,  for  although  «• 

be  bad  ten  m^i,  which  m%ht  have  been  a  competent  and 
sufficient  crew,  still  two  of  them  were  engaged  to  piroceed 
no  further  than  Mantego  Bay,  and  eight  only  were  on  board 
to  prosecote  the  whole  of  the  voyage.  The  ship,  therefore, 
was  not  seaworthy  at  the  inception  of  the  voyage,  as  it  was 
the  dutf  of  the  captain,  at  all  events,  to  have  had  a  sufficient 

r 

crew  to  proceed  from  Cuba  to  Lherpool,  and  not  to  Mantego 
Bay,  In  either  way  it  appears  to  nie  that  the  case  is  with  the 
defendant,  for  the  ship  was  not  seaworthy  at  the  time  of  her 
4Niiling ; — or  there  has  been  a  deviation.  The  Jury  found  that 
the  captain  put  into  Montego  Bay  for  a  justifiable  cause. 
If  there  had  been  no  alteration  in  the  policy,  but  a  necessity 
had  existed  for  his  touching  there  in  the  course  of  the  voyage^ 
it  would  not  have  been  a  deviation,  although  it  might  not 
have  been  in  the  direct  course  of  the  specific  voyage  insured 
against ;  for  if  the  crew  had  been  wholly  insufficient  to  navi- 
gate the  vessel,  it  would  have  been  an  act  of  necessity  for 
^  captain  to  have  provided  himself  with  one ;   but  I  rely 
mainly  on  the  circumstance,  that  the  vessel  bad  not  a  suffi- 
cient crew  at  the  time  she  sailed  from  Cuba,  and  conse- 
quently,  that  there  vna  no  mception  of  the  insurance  in 
i|ttestion,  as  she  was  not  seaworthy  at  that  time.    The  only 
mode  by  which  the  defendant  could  be  liable,  he  having 
eubscrifoed  the  policy  without  the  words  ''  with  leave  to  call 
off  Jamaica,^  would  have  been  by  a  loss  happenii^  ih  the 
direct  course  from  Cuba  to  Liverpool ;   and  one  of  the 
counts  in  the  declaration  is  founded  on  die  contract  as  it 
or%inaIly  stood.    The  question  then  is,  whether  the  defen- 
dant can  be  deemed  liable,  although  the  vessel  touched  at 
Montego  Bay?   That  will  depend  on  whether  the  captain 
was  justified  in  going  there  or  not.     If  the  iteration  be 
immaterial,  the  defendant  would  be  liable  on  the  policy  as 
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1821.       i^  originally  stood.    Il  vas  proved.at  the  trial,  that  the  ah«9r 
>^^/^        ation  was  a  nviterial  part  of  the  rbk,  and  one  of  the  vrit- 
p^  nesses  who  had  been  long  acquabted  with  the  naiqpUioo  in 

CH4BERT.  iroyages  of  this  description,  said,  that  the  risk  was-therebj  io- 
<cr^»ed.  The  alteration,  therefore,  must  be  Gonadered  as 
material,  as  it  was  btroduced  in  the  body  of  the  policy, 
making  it,  in  effect,  a  different  instrument  from  that  which 
was  shewn  to  the  defendant  when  he  subscribed  his  initials 
to  it.  It  is  ndt  necessary  to  go  into  the  general  doctrine  as^ 
to  the  effect  of  the  alteration  of  deeds,  or  whether  it  be 
made  with  the  assent  of  the  party,  or  by  the  act  of  a  stranger; 
for  it  is  sufficient  to  observe,  that  if  there  be  a  material 
alteration  in  a  policy,  it  will  have  the  effect  of  avoiding  it 
altogether.  The  question  then  is,  whether  the  alteration  in 
question;  lieing  embodied  in  the  policy,  had  the  effect  of 
vacating  it  as  against  Ae  defendant  i .  It  was  material  at  the 
time  it  was  made,  and  only  became  immaterial  by  subsequent 
events.  The  necessity  accrued  after  the  alteration  was 
made,  and  it  is  only  necessary  to  consider  its  effect  when 
it  was  made.  If  the  addition  of  the  words  in  question 
to  the  original  contract  were .  proved  to  have  increased  the 
risk,  they  would  have  been  material,  and  altogether  alter  the 
nature  of  the  policy.  I  need  only  advert  to  the  case  of 
Sanderson  v.  SymonSf  where  die  alteratiQn  was*  held  to  be. 
immaterial,  as  it  did  not  alter  the  legal  effect  of  the; 
contract;  There  the  vessel  was  insured  from  Hverpool  to- 
jlfrica,  and  during  her  stay  there  and  back^  with  liberty  to 
Bell,  barter,  exchange, : load,  and  re-load  goods;  and  after 
the  execution  of  the  policy,  the  assured  inserted  the  words 
*^  and  trade"  in  the  risk,  without  the  consent  of  one  of  the 
underwriters,  although  the  others  had  assented  thereto,,  and 
the  Court  held,  that  the  alteration  was  inimsiterial,  and  <iid. 
not  vary  the  terms  of  the  policy,  as  the  ship  had  ,  liberty  to, 
trade  ^w^thout  the  introduction  of  those  words. 

Here,  ho>^*ever,  the  alteration  was  material  at  the  time  it 
vrm  made,  and  the  evcfits  which  afterwards  happened  canno^ 
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luivera  retroft)ecti!^e  operatioa.    As,  therefore,  the  ship  was       1981« 
not  M-worlhy  at  the  tinw  of  her  idlnK  fitm  Ciifta,  and     ^^^^ 
as,  uader  the  circianstaiioes,    the  alteration  in  the  policy  v. 

was  material :  it  reodeied  it  void  as  against  the  defendant, 
wad  consequently  I  am  of  opinion,  that  he  is  entitled  to 
luife  this  rule  made  absolute^ 

Mr.  Justice  Pabk.^ — It  is  with  great  reluctance  that 
I  agree  with  my  l/>rd  Chief  Justice  on  both  points  in  the 
decision  he  has  just  given,  as  a  more  unjust  or  ungracious 
objection  I  never  recollect  to  have  been  raised  in  any  case. 
I  am  extremely  happy  to  find  that  ail  the  other  underwriters 
have  paid  without  any  resistance ;  but  as  it  is  the  duty  of  a 
Judge  to  be  altogether  free  from  prejudice,  the  case  must  be 
decided  on  legal  groiinds.  If  there  be  no  valid  contract,  it 
is  not  absolutely  pecessary  to  go  into  the  question  of  sea- 
worthiness. I  shall  therefore,  in  the  outset,  consider  the 
objection  which  ha^  been  rais^,  as  to  the  fi)teration  of  the 
policy ;  with  respect  to  which,  previous  decisions  h^ve  been  . 
pressed  on  the  Court :  but  it  is  not  necessary  to  infringe  on 
or  impugn  the  principles  there  laid  down^  in  deciding  this 
case.  In  Langhom  v.  Cohgan  the  circumstances  differed 
materially  from  the  present ;  for  the  policy  was  executed  in 
(he  printed  form,  without  any  specific  subject  of  insurance, 
being  inserted,  and  the  subject-matter  was  afterwards  added 
in  writing,  which  was  held  to  be  a  material  alteration ; 
as  when  once  a  declaration  of  interest  is  made,  the  policy 
attaches  not  on  any  goods  the  plaintiff  might  put  oi| 
board,  but  only  on  those  comprehended  in  that  declaration. 
In  Fcdrlie  v.  Christie  the  policy  ori^nally  contained  a  war-, 
ranty  to  sail  on  or  before  the  IQth  October^  which  was  after- 
wards altered  to  the  ^\9i  December  \  and  the  Court  held 
that  to  be  a  material  alteration,  for  it  altered  the  nature  of 
tfije  risk,  by  making  a  summer  a  winter  risk,  and  left  th^ 
tinde;'writers  who  did  not  agree  to  the  alteration,  without 
any  evidence  of  a  warranty  as  to  the  time  of  sailing,  or  rcr 
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striction  as  to  die  time  vfhtn  the  ship  would  stil*    The 
of  Sanderson  v.  Symons  stood  on  t  very  difierenl  groand ; 
for  there  the  assured  had  liberty  to  sell,  barter  and  exdymge 
goods^  which  was  equivalent  to  a  leave  to  trade,  and  there* 
fore  the  insertion  of  the  words  ''  and  trade,''  was  deemed  to 
be  an  immaterial  alteration.     Here,  however,  an  alteraUon 
has  been  made  on  the  face  of  the  policy,  in  a  material  point, 
by  which  the  risk  has  been  increased,  and  the  integrity  of  the 
instrument  destroyed.     In  Hill  v.  Paietn  (a),  diough  the 
iteration  was  made  on  a  policy  by  consent,  yet  the  sub- 
ject  matter  of  insurance  being  essentially  different,  it  so  far 
altered  the  nature  of  the  contract  as  to  render  a  new  stamp 
necessary ;  and  in  French  v.  Patten  (6),  which  was  an  action 
on  the  same  policy,  in  which  the  plaintiff  souglit  to  recover 
upon  it  in  its  original  state.  Lord  EUenbarough  9aid,  that 
''  the  plaintiff's  own  act  had  made,  as  for  as  he  could  make, 
the  policy  speak  a  different  language  from  what  he  now  in* 
sists  that  it  does,  and  he  must  take  the  consequences.    I 
cannot  therefore  say  that  the  policy  is  not  so  altered  as  to 
have  lost  its  original  identity,  though  the  circumstance  of  a 
stamp  be  wanting  to  give  full  effect  to  the  instrument  so 
altered :  and  I  do  not  think  that  the  plaintiff  can  recur  to  it 
again  in  its  original  state."  And  Mr.  Justice  Le  Blanc  asked, 
*'  Can  the  Court  enforce  an  agreement  after  the  parties  them- 
selves have  upon  the  very  face  of  the  same  instrument  de- 
clared that  it  is  not  their  agreement,  and  have  actually  writ- 
ten another  and  a  different  agreement  in  the  place  of  it  ? 
And  I  cannot  say  that  it  b  the  same  thing  as  if  the  memoran- 
dum  had  been  written  on  a  different  instrument ;  for  it  is 
inserted  in  the  body  of  the  original  agreement,  and  makes  it 
speak  a  different  language.    It  shews  an  entire  alteration  in 
the  minds  of  the  contracting  parties."     Here,  although  both 
parties  did  not  assent  to  the  alteration,  yet  there  was  a  mate- 
rial alteration  by  one,  without  the  knowledge  or  consent  of 
the  other.    Here,  loo,  the  alteration  makes  the  policy  speak 

(a)  8  East,  373.  (Jt)  9  East,  3b6. 
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m  differeDt  language ;  for  aa  it  origiiially  atood,  liberty  waa       1821. 
gireti  the  assured  to  proceed  and  sail  to,  and  touch  and  stay     pjj[^^ 
at  any  ports  or  places  whataoever,  and  with  leave  to  dis-  «• 

chai^  and  take  in  at  any  porta  or  places  she  might  touch  at : 
but  as  it  now  stands,  she  might  call  off  Jamaica,  or  tooch 
At  Mantego  Bay  for  any  purpose  whatever,  which  would 
be  inconsistent  with  the  original  contract  of  the  under- 
writers, who  only  mtended  to  give  the  assured  liberty  to  call 
at  any  ports  for  dischaiiging  or  taking  in  a  cargo,  but  not  to  ^ 
touch  for  any  general  purpose.  It  therefore  appears  to  me 
to  be  a  material  alteration. — ^With  respect  to  the  point  as  to 
sea-worthiness,  it  is  unnecessary  for  me  to  express  any  de- 
cided opinion;  but  1  think  that  the  vessel  cannol  be  considered 
to  have  been  seaworthy  at  the  time  she  siuled  from  Cuba,  It 
has  been  contended  for  the  plaintiff,  that  she  was  not  un- 
seaworthy  at  any  part  of  the  voyage,  as  she  was  always  pro- 
perly manned ;  but  the  real  question  is,  was  she  so  manned  for 
the  whole  of  the  voyage,  at  the  time  of  its  commencement 
at  Cuba'f  It  is  true,  that  die  crew  then  consisted  of  ten  men, 
who  might  have  been  a  sufficient  number,  and  competent  to 
the  management  of  the  vessel  from  thence  to  Liverpool;  but 
only  eight  of  them  were  engaged  for  England,  as  two  were 
hired  to  go  no  further  than Montego  Bay.  If  the  captain 
might  start  with  such  a  crew,  he  might  be  entitled  to  go 
from  port  to  port  to  get  men,  instead  of  pursuing  his  voyage 
directly  from  Cuba  to  Liverpool ;  but  on  the  ground  that  tlie 
alteration  in  the  policy  avoided  it  as  against  the  defendant,  I 
think  he  is  entitled  to  have  this  rule  made  absolute. 

Mr.  Justice  BuRROUGH.-^The  voyage  originally  insured 
by  the  policy  was  '^  at  and  from  tlie  ship's  port  or  ports  of 
loading  in  Cuba  to  Liverpool,  with  liberty  in  that  voyage  to 
proceed  and  sail  to,  and  touch  and  stay  at  any  ports  or 
places  whatsoever,  and  with  leave  to  discharge  and  take  in  at 
any  ports  or  places  she  might  touch  at,  without  prejudice  to 
that  insurance/'    The  ^'  leave  to  call  off  Jamaica,*'  makes  a 
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1821.        great  difference  in  the  l^;al  effect  of  the  policy ;  for  it  mate- 
rially altered  the  regular  course   of  the  voyage,  wluch  was 


r.  intended  at  the  time  the  policy  was  executed,  to  be  durect 

^"^*     from  CtJfa  to  Liverpool ;  and  the  leave  and  liberty  for  the 
vessel  to  proceed  to  any  ports,  and  discharge  and  take  in  at 
any  places  she  might  touch  at,  could  only  apply  to  that 
voyage ;  but  when  the  words  "  with  leave  to  call  off  Jamais 
ca,'*  were  inserted,  the  ship  might  discharge  there  also,  which 
makes  a  material  alteration  in  the  policy.    The  finding  of 
the  Jury  as  to  the  fact  whether  the  alteration  was  material  or 
not,  appears  to  me  to  have  no  weight  whatever;  for  the 
Court  must  look  at  tlie  instruipent,  s^nd  siee  whether  it  be 
void  or  not  by  the  alteration  upon  the  face  of  it,  and  they 
must  act  Mppn  t}ie  effect  of  that  alteration  alone.     It  cau- 
Dot  be  contended  for  a  moment  but  that  the  introduction 
of  the  words  in  question  make  a  material  difference,  as  they 
were  inserted  in  the  bpdy  pf  the  policy,  30  as  to  vacate  it 
agahist  the  defendant,  who  has  not  conseqted  to  their  intro- 
duction ;   and  there  is  no  decision  which  militates  against 
this  constrtyction^      In  Sanderson  v.  Symons  the  alteration 
was  clearly  immaterial,  as  the  leave  to  the  assured   to  tradfs 
must  be    implied    from  the    former  terms  of  the    policy, 
by  which  be  was  allowed  to  se||,  Iforter,  and  exchange. — 
As  to  the  t^m  ^'  sef^wofthipess,"  it  appears  to  me  to  be  in- 
volved in  obscurity,  an4  generally  speaking,  it  must  be  taken 
to  apply  to  the  ship  only.     In  order  to  render  her  seaworthy, 
however,  it  seems  she  must  have  a  proper  complement  of 
men  for  the  voyage  at  its  commencement.     Here  it  appeared 
that  she  sailed  on  her  outward  voyage  from  Liverpool  with 
thirteen  men ;  that  on  h^r  arrival  at  Cti6a,  three  had  died, 
and  two  cjeserjted  there ;  that  the  captain  felt  a  difficulty  in 
procuring  otliers  3  and  although  he  sailed  from  thence  with 
ten  men  for  Moniego  Bay,  yet  eight  only  were  engaged  for 
Liverpool,  and  the  two  he  had  taken  on  board  at  Cuba  ex- 
pressly refused  to  go  further  than  Montego  Bay.    It  there- 
fore appears  to  me,  that  |it*  should  have  sailed  from  Cuba  to 
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Uverpoolyrith  n  proper  crew  for  the  whole  of  die  voyage.  1821. 
It  seeitis  that  eight  men  would  not  have  been  sufficient  for  v^^l^ 
that  purpose;  and  as  the  captain  did  not  provide  himself  v. 

with  a  full  and  proper  crew  at  Cuba,  the  vessel  was  not  sea- 
worthy at  the  commencement  of  the  voyage,  so  as  to  render 
the  defendant  liable  under  the  policy  in  question. 

Mr.  Justice  Richardson. — It  appears  to  me  that  thefiM 
point  to  be  considered  is^  whether  there  was  any  valid  con- 
tract on  which  the  plaintiff  could  sue  at  the  time  the  pre- 
sent action  was  brought ;  and  from  antecedent  decisions  I  am 
'bound  to  be  of  opinion,  that  the  a!teradon  insertedin  4he 
body  of  the  polity  has  avoided  it  ks  against  the  defbndatit,  ils 
he  had  not  Assented  or  subscribed  to  such  alteration.  'It  is  a 
material  fact,  that  the  alteration  is  made  in  the  body  of  the 
instrument,  and  now  stands  as  though  it  formed  part  of  the 
original  contract.  If  such  interpolations  wei^  allowed  to  be 
made,  they  would  tend  to  fraud,  and  be  productive  of  imposi- 
tions of  the  most  extensive  description.  The  alteration  is 
material  in  its  effect,  for  it  giVes  the  assured  leave  to  cnU  off 
Jamaica,  Which  appears  not  to  be  the  usual  course  of  a  voy- 
age from  Ctiba  to  Lherpool,  That  such  an  alteration  might 
lead  to  fraud,  appears  to  nle  to  b6  most  manifest,  as  the 
subscription  of  an  underwriter  to  a  policiy  is  very  frequently 
proved  by  any  person  who  is  acquainted  with  his  handrwrit'- 
ing,  and  not  by  the  broker  by  whom  the  policy  is  effected. 
If  this  be  so,  and  the  alteration  in  question  were  allowed, 
tlie  defendant  might  be  charged  on  the  grouild  of  the  ves- 
sel's going  to  Jamaica,  which  would  be  a  Wholly  different 
contract  from  that  to  which  he  subscribed  his  name  in  the 
first  instance.  The  alteration  in  this  cas^  appears  to  me  to 
be  equally  material  ks  thos6  in  Ldnghom  V.  Cologan  and 
Fairlie  v.  Christie^  and  that  it  may  be  decided  consistently 
with  the  principles  diere  laid  down.  In  the  former  case,  the 
policy  was  executed  in  the  common  printed  form,  and  there 
were  no  words  in  writing  descriptive  of  the  specific  subject 
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1821.  defendant  was  then  master  of  the  ship^  and  refused  to  aUow 
Davison  '  licenced  pilot  to  take  tiie  command  of  her.  There  are 
_  ^-  ^  two  offices  in  the  Custom-house  at  which  ships  report  and 
clear  out,  called  the  foreign  office  and  the  coastmg  office* 
The  Levant  cleared  out  at  the  foreign  office.  A  clerk  from 
the  Custom-house  stated,  that  she  would  have  reported  or 
cleared  out  in  the  same  manner,  had  she  been  loaded  with 
com.  Whether  a  ship  reports  or  clears  out  at  the  foreign 
office  or  coasting  office,  does  not  depend  upon  the  cargo  she 
carries,  but  the  place  from  or  to  which  she  is  bound.  The 
same  clerk  said,  that  **  all  Irish  vessels  were  treated  as 
foreign.''     Irish  vessels  pay  a  dock  duty. 

If  the  Court  should  be  of  opinion  that  this  vessel  did 
not,  under  the  above  circumstances,  fall  within  the  saving 
clause  contained  m  the  second  section  of  the  Pilot  Act, 
52  Geo.  3*1  which  excepts  from  the  obligation  of  taking  a 
Trinity  House  pilot  on  board,  all  coasting  vessek,  and  all 
Irish  traders  using  the  navigation  of  the  river  Thames  as 
coasters,  then  the  verdict  was  to  stand,  but  otherwise  a  non- 
suit was  to  be  entered. 

The  case  came  on  for  argument  on  a  former  day  in  this 
Term,  when 

Mr.  Seijt.  Lens,  for  the  plaintiff,  observed,  that  the  only 
question  was,  whether  an  Irish  vessel  proceeding  down  the 
river  Thames,  on  her  voyage  to  Ireland,  fell  within  the 
saving  clause  contained  in  the  second  section  of  the 52  Geo.S. 
c.  3d,  which,  amongst  other  exceptions,  excepts  all  coast- 
ing vessels,  and  all  Irish  traders  using  the  navigation  of  the 
river  Thames  as  coasters,  so  as  not  to  impose  on  the  master 
or  person  navigating  the  same,  the  obligation  of  taking  a 
pilot  on  board,  during  the  time  of  her  sailing  doWn  that 
river ;  or  whether  she  could  be  considered  as  fallii^  within 
the  second  section  of  the  46  Geo.  3.  c.  97)  as  a  vessel  ex- 
porting com,  &c.  from  Great  Britain  to  Ireland,  in  which 
case  the  exporter  was  to  receive  a  like  cocket,  &c.  as  is  pven 
and  conformable  to  all  the  like  regulations  in  force,  in  case 
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of  goods  sent  coastwise,  from  one  port  of  Greai  Britain  to  1821. 
another  port  therein^  or  from  one  port  in  Ireland  to  another  y^^^"^^ 
port  in  Ireland.  He  submitted,  that  whether  the  vessel  in 
question  were  entitled  to  navigate  as  a  coaster  within,  the 
meaning  of  the  latter  statute,  did  not  depend  on  the  general 
trading  or  description  of  the  vessel,  but  on  the  nature  of  the 
cargo  she  had  on  board,  which  was  confined  to  com,  grain, 
flour,  or  bread.  So,  ships  trading  generally  from  England 
to  Ireland,  or  from  Ireland  to  this  country,  cannot  fall  within 
the  denomination  of  coasters,  within  the  52  Geo.  3.  c.  89* 
Vessi^Is  can  only  be  considered  as  such,  which  trade  from 
one  port  to  another  in  Great  Britain,  or  from  one  port  in 
Ireland  to  another  port  in  that  country,  so  that  those 
who  navigate  them  may  be  supposed  to  have  a  perfect 
knowledge  of  the  course  they  are  to  take,  without  a  pilot ; 
and  as  the  vessel  in  question  had  a  general  cargo,  consisting 
of  ted,  &c.  on  board,  she  could  not  fall  witbiii  thie  provision 
of  the  46  Geo.  3,  which  applies  to  the  exportation  of  corn 
and  grain  only.  Although  the  term  ''  coasting  vesser  is  not 
mfide  use  of  in  that  statute,  still,  it  puts  a  vessel  having 
com,  &c.  on  board,  in  the  same  condition  as  a  regular 
coaster  taking  goods  coastwise,  and  must  be  subject  to  the 
^  same  regulations  as  in  the  case  of  goods  sent  by  coasting 
vessels.  The  second  clause  in  that  statute  was  intended  to 
facilitate  the  import  and  export  of  grain  between  Great 
Britain  and  Ireland,  in  which  case  only  the  vessel  taking 
it  might  be  considered  as  a  coaster ;  but  a  general  cargo  to 
be  exported  from  England  direct  to  Ireland,  cannot  be 
considered  as  goods  sent  coastwise ;  nor  could  the  vessel 
carrying  them  be  put  under  the  same  regulations  as  & 
'  coaster.  [Mr.  Justice  Park, — Ships  trading  coastwise  in 
Ireland  or  in  Great  Britain,  are  termed  coasters ;  and  are 
not  vessels  trading  from  the  one  country  to  the  other  to  be  so 
deemed  ?]  This  vessel  cannot  be  considered  as  usmg  the 
navigation  of  the  river  Thames  as  a  coasting  vessel  or 
coaster;  neither  can  she  be  deemed  as  carrying  goods  coaaN- 
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182K  yNiae,  onless  she  had  a  cargo  of  com  or  gram  oa  board,  m 
which  case  she  might  have  fallen  within  the  provision  of  the 
vT"  46  Geo.  3.  If  an  English  trader  be  going  to  a  fordgn  port, 
MiKiBSBir.  ^j^  cannot  be  considered  as  a  coaster  ;  for  a  vessel  of  the 
latter  description  can  only  carry  goods  coastwise  from  port 
to  port  in  Great  Britain.  So,  a  vessel  which  carries  goods 
from  port  to  port  in  Ireland  may  be  deemed  an  Iruh 
coaster ;  but  in  order  to  facilitate  the  exportation  of  com  from 
the  one  country  to  the  other,  vessels  are  qualified  as  coasters 
while  carrying  a  cargo  of  corn  only,  but  not  if  they  have  a 
general  or  different  cargo  on  board.  The  exception  in  the 
Pilot  Act  is  expressly  limited  to  all  coasting  vessels,  and  all 
Irish  traders  using  the  navigation  of  the  river  Thames  as 
coasters.  This  latter  description  of  vessels  trading  from 
Great  Britain  to  Ireland^  must  be  limited  to  those  carrying 
com ;  for  even  if  they  had  been  laden  with  a  cargo  of  that 
description  before  the  46  Geo.  3,  was  passed,  they  could  not 
^  be  considered  as,  or  entitled  to  the  privileges  of  coasters : — 

And  that  statute  relates  only  to  goods  sent  coastwise  from 
one  port  of  Great  Britain  to  another  port  therein,  or  from 
one  port  in  Ireland  to  another  port  in  that  country,  and  not 
from  Great  Britain  to  Ireland ;  and  it  is  not  the  description 
of  the  ship,  but  the  nature  of  the  cargo  on  board  that  cott^ 
stitutes  a  coaster,  within  the  meaning  of  that  statute. 

Mr.  Serjt.  Faughan,  for  the  defendant.  The  statute 
46  Geo.  S.  is  altogether  beside  the  present  question,  as  it 
turns  entirely  on  the  constmction  of  the  second  section  of 
the  Pilot  Act,  52  Geo.  3.  c.  39,  which  act  is  expressly  en* 
titled, ''  An  act  for  the  more  effectual  regulation  of  pilots, 
and  of  the  pilotage  of  ships  and  vessels  on  the  coast  of 
England,"  and  recites  that  ships  and  vessels  having  frequently 
been  wrecked,  and  many  lives  and  much  property  lost,  from 
the  ignorance  or  misconduct  of  persons  taking  charge  of 
such  ships  or  vessels  as  pilots,  notwithstanding  which,  many 
persons  not  having  licence  or  authority,  or  competent  know-^ 


1>ATI101I 

V. 
MBKIBSt«. 


IN  T8B  IBCOND  TBAE  OF  Om«  !▼•  S01 

kdge  or  esperieaoe^  luive  taken  upon  Uiemtdvef  to  act  m        1821, 
pilots  for  conducting  tbipa  or  warit  to,  Itqb,  and  upon 
the  f  iveia  Thames  and  Medwi^,  to  the  great  hazard  of  such 
abtpv  or  vessels,    and  their  cargoes,  and  the  lives  of  their 
crews ;  it  was  enacted  by  the  second  section,  that  ^'  from  the 
passing  of  that  act,  the  corporation  of  the  Trinity  House 
and  the  Lord  Warden  of  the  Cinque  Ports  should  licence 
fit  and  competent  persons  ais  [Hlota,  to  conduct  all  vessels 
sailing,  navigating,  and  passing  within  certam  limits  of  diose 
rivers/'    The  chief  object  of  that  statute  therefore  was,  to 
protect  and  secure  the  navigation  of  these  rivers  by  skilful  and 
competent  persons  as  pilots.   The  former,  part  of  that  section 
applies  generally  to  all  vessels  sailing  and  navigating  on  those 
rivers,  and  the  only  point  is,  whether  the  vessel  in  question 
foils  within  the  exceptions  therein  mentioned.     In  the  first 
place,  colliers  are  excepted,  as  they  are  so  frequently  in  the 
habit  of  navigating  the  river  Thames,  that  they  may  be  safely 
entrusted  to  the  care  or  management  of  their  own  crewS| 
without  incurring  the  expence  of  a  pilot.     So  all  vessels 
trading  to  Norway,    and  to  the  Cattegat  and  Baltic,  and 
round  the  "North  Cape,  and  into  the  White  Sea,  and  all 
constant  traders  inwards,  from  the  ports  between  Boulogne 
inclusive,  and  the  Baltic,  are  excepted,  on  the  ground  that 
they  may  make  a  voyage  within  a  year,  and  must  therefore 
be  acquainted   with  the  navigation  of  those  rivers.    It  is 
quite  clear,  that  a  vessel  trading  from  England  to  Ireland, 
or,  in  other  words,  from  Belfast  to  London,  may  make  six 
or  seven  voyages  within  that  period.    In  a  late  case  it  was 
decided,  that  a  vessel  going  to  St.  Petersburgh  came  within 
the  exception  of  trading  to  the  Baltic,  on  account  of  the 
frequency  of  the  navigation.      All  coasting  vessels  are  like- 
wise excepted,  and  all  Irish  traders  using  the  navigation  of 
the  Thames  as  coasters.    It  is  quite  clear,  that  such  traders 
must  in  strictness  be  of  the  description  of  coasters,  to  come 
within  that  exception  ;  but  if  they  fidi  within  the  denomina- 
tion of  a  coasting  vessel,  it  is  sufficient,  although  they  may 
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1B21.        not  have  a  cargo  of  a  particular  description  on  boards    It 
Davison      ****'   however,    been    contended,   that  such   exception  cift 
»•  opply  only  to  vessels  carrying  a  cargo  of  corn,  grain,  or 

bread ;  but  the  Pilot  Act  extends  to  all  Irish  traders  ge- 
nerally, and  if  they  use  the  navigation  of  the  river  Thames 
as  coasters,  they  fall   expressly  within  that   exceptioK.     A 
coaster  may  properly  be  defined  to  be  a  vessel  trading  on 
the  coasts  of  the  United  Kingdom.     The  necessity  of  their 
taking  a  pilot  on  board  cannot  be  applied  to  the  cargo ;  if  it 
did,  it  would  have  been  so  expressed  by  the  legislature.    The 
general  object  of  the  46  Geo,  3.  was  to  encourage  the  inter- 
change of  corn    between  Great  Britain   and  Ireland ;  but 
that  statute  is  wholly  beside  the  Pilot  Act,  which  was  passed 
six  years   afterwards,  as  the  former  merely  exempted   the 
bounties  and  duties  payable  on  the  exportation  and  importa-, 
tion  of  corn  and  grain,  as  well  as  all  fees  which  would  other- 
wise be  demanded  by  the  officers  of  the  customs.     In  another 
.  point  of  view,  the  term  '*  coaster*'  may  be  considered  as 
a  vessel    being   used  in  the  homeward  trade,  in   opposition 
to  a   foreign   vessel.      It  appears  that  if   the    cargo    had 
consisted   partly   of  goods   and  partly   of  com,    the   vessel 
must  have  been  reported  and  cleared  out  at  both  the"  foreign 
office  and  the  coasting  office ;  but  in  the  present  instance 
she  fell  expressly  within  the  denomination  of  an  Irish  trader 
using  the  navigation  of  the  Thames  as  a  coaster.     If  she  had 
left  part  of  her  cargo  at  one  port,  another  at  a  second,  and 
80   on,  she  would  clearly  fall  within   the  description  of  a 
coaster.      Still,  however,   it  has  been  contended,  that  she 
could   not  be  so    deemed   unless  her    (;argo  consisted  of 
com    alone;     in    which  case    she  would  fall     under    the 
same  regulations  as  vessels  carrying  goods  coastwise.    At  all 
events,  the  defendant  cannot,  under  the  circumstances,  be 
deemed  liable  to  the  penalty  which  is  sought  to  be  recovered 
by  the  present  action  ;  and  this  being  a  penal  statute,  is  not 
to  be  coDstmed  strictly. 
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Mr.  Serje.  Lens,  in  reply.  The  52  Geo.  3.  is  a  remedial 
statute,  founded  on  public  policy,  and  passed  for  the  pur- 
pose of  preserving  as  well  the  lives  of  the  crews  as  the  cargoes 
on  board  vessels  navigating  on  the  river  Thames.  The  ques- 
tion in  this  case  is  narrowed  to  a  single  point,  viz.  whether 
llie  vessel  in  question,  trading  under  the  circumstances  as 
detailed  in  the  case^  required  a  regular  pilot  for  the  purpose 
of  navigating  her  down  that  river.  If  ibe  46  Geo.  S.  can  be 
considered  as  irrelevant,  there  is  nothing  to  shew  that  this 
vessel  was  a  coaster ;  for  tlie  strict  meaning  of  that  word 
must  be  confined  to  vessels  gobg  as  coasting  vessels  from 
one  port  of  Great  Britain  to  another  port  therein,  or  from 
one  port  to  another  in  Ireland,  and  not  from  Great  Britain 
direct  to  Ireland ;  and  a  vessel  can  only  be  exempted  in 
the  latter  instance,  by  exporting  a  full  cargo  of  com  from 
one  country  to  the  other ;  aud  although  since  the  Union, 
Great  Britain  and  Ireland  are  considered  as  one  kingdom, 
still,  the  46  Geo.  3.  makes  a  distinction  in  this  particular 
instance,  as  it  refers  to  goods  sent  coastwise  from  one  port 
of  Great  Britain  to  another  port  therein,  or  from  one  port 
in  Ireland  to  another  port  in  that  country. 


1821. 


Davisow 

fU 

MixiBBiir. 


Lord  Chief  Justice  Dallas. — ^Tlie  impression  on  my 
mind  at  the  present  moment  is,  that  the  vesstl  in  question 
cannot  be  considered  as  carrying  goods  coastwise,  or  as  a 
coaster,  within  the  meaning  of  the  46  Geo.  3.  c.  97*  s.  2., 
or  the  52  Geo.  3.  c  39-  s.2.  It  appears  that  she  was  in 
the  habit  of  trading  from  Belfast,  or  some  other  port  in  Ire- 
land, to  London,  and  back  again ;  and  in  the  progress  of 
each  of  these  voyages,  she  must  necessarily  be  navigating  on 
the  river  Thames.  Can  she  therefore  be  considered  as  a 
coasting  vessel  or  coaster?  Several  statutes  have  been 
passed  to  regulate  the  coasting  trade  in  this  country.  The 
31  Geo.  3.  c.  39-  recites  the  2  Geo.  2.  c.36,  by  which  c«;r- 
tain  provisions  were  established  for  the  government  of  sea- 
men in  shins  trading   to  parts  beyond  the  seas;    aud  also 
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1B21.        recltingy  that  the  coast  trade  of  this  kiugdom  still  remaioed 
Bayison      ^Q<lcf  great  diflSculties  and  inconveniences,  for  want  of  the 
«'•  like  regulations  to  be  applied  to  and  established  in  the  same ; 

for  the  better  government  thereof  it  was  enacted,  '*  that  from 
the  passing  of  the  31  Geo.  3.  (1791X  ^^  masters  of  vessels 
trading  from  and  to  any  port  or  place  in  Great  Britain,Aon\d 
carry  out  to  sea  any  seaman  from  any  port  or  place  in  Great 
Britain,  to  proceed  on  any  voyage  to  any  other  port  or  place 
in  Great' Britain,  without  having  before  entered  into  an 
agreement  in  writing  with  such  seaman  for  the  wages  wluch 
he  was  to  have  during  the  voyage,  or  during  the  time  be 
should  have  contracted  for''  (a).     Can,  therefore,  a  vessel 
trading  generally  from  Great  Britain  to  Ireland,  be  strictly 
said  to  carry  on  the  coasting  trade  ?     It  appears  that  it  vras 
hot  so  considered  by  the  legislature  in  the  46  Geo.  3.  c.  97 ; 
for  that  statute  applies  to  com  and  grain  only,  in  which  case 
the  vessel  was  to  be  regulated  as  those  carrying  goods  coast* 
wise,  from  one  port  of  Great  Britain  to  another  port  there- 
in, or  from  one  port  in  Ireland  to  another  port  in  Ireland* 
On  the  construction  of  that  clause,  therefore,  I  think  the 
vessel  in  question    cannot    be    deemed  a  coasting  vessel. 
Besides,  protection  was  not  to  be  afforded  her  by  that  sta- 
tute as  to  tlie  nature  of  her  general  employment,  but  in  the 
conveyance  of   a  cargo  of  a  particular  description,   which 
cargo  constituted  her  being  subject  to  the  same  regulations 
as  a  coaster.     It  further  appears  in  this  case,  that  the  vessel 
had  a  general  cargo  on  board.     It  would  be  attended  with 
great  inconvenience  if  all  general  traders  using  the  naviga- 
tion of  the  Thames  should  be  considered  as  coasters.     I 
have  always  understood  that  privileges  attached  to  vessels  of 
that  description,  extended  only  to  the  constant  employment  of 
ships  in  the  river  Thames;    or  trading  on  the  coast  of  this 
country.      Pilots  have  been  wisely  appouited  by  the  legis- 
lature, as  being  persons  fully  competent  to  navigate  foreign 
and  other  vessels  in  the  river  Thames ;  and  yet  the  saving  in 

(a)  See  also  34  Geo,  3,  Cs  68.    42  Geo.  3.  c.  61. 


IN  THB  SBCOND  TSAR  OF  OBO«  IT.  9Q5 

the  Pilot  Act  excepts  all/riiA  timders  using  the  navigatioo        lesi, 
of  that  river  as  coasters.    That  exception  is  certainly  vague       ^I2wu6m 
and  doubtful ;  but  still  I  think  it  cannot  extend  to  vessds  «• 

carrying  on  a  general  trade  from  Great  Britain  direct  to 
Ireland.  What  is  the  true  sense  or  meanbg  of  vessels  usii^ 
the  navigation  of  the  Thames  as  coasters  i  If  it  can  apply 
to  a  vessel  going  from  Great  Britain  direct  to  a  port  in  Ir^ 
land,  how  can  she  be  said  to  be  using  the  navigation  of  the 
Thames  as  a  coaster  i  At  present  I  am  inclined  to  think, 
diat  a  coasting  vessel  must  be  confined  to  a  trading  from  one 
port  of  this  country  to  another,  or  in  Ireland,  from  one 
port  to  another  within  that  kingdom. 

Mr.  Justice- PABK.—Althoi^h  I  at  present  concur  with 
my  Lord  Chief  Justice,  I  wish  to  connder  the  true,  and  just 
construction  which  may  be  given  to  both  theae  statutes,  as 
to  what  vessels  shall  be  deetned  coasters ;  but,  on  the  other 
hand,  I  am  of  opinion  that  the  argument  of  my  Brother 
Lens  is  well  founded,  and  that  the  provision  contained  in  the 
46  Geo.  3.  applies  to  the  cargo  only,  and  not  to  the  vessel 
conveying  it,  and  therefore  that  the  ship  in  question  cannot 
be  considered  as  an  Irish  trader  using  the  navigation  of  the 
river  T/iames  as  a  coaster,  within  the  52  Geo.  3.  c.  39* 

Mr.  Justice  Burrough. — ^I  must  confess  T  entertain 
great  doubts  as  to  this  question*  The  46  Geo.  3.  does  not 
appear  to  me  to  be  confined  to  vessels  carrying  corp  only ; 
for  a  vessel  having  a  cargo  of  that  description  on  board 
has  as  much  occasion  for  a  pilot  as  a  vessel  having  a  general 
cargo.  Besides,  the  52  Geo.  3.  expressly  excepts  all  coasting 
vessels,  and  all  Irish  traders  using  the  navigation  of  the  river 
Thames  as  coasters.  That  appears  to  me  to  be  sufficient, 
without  their  being  coasters  in  the  strict  sense  of  the  word, 
and  if  the  statute  be  not  so  construed,  Irish  traders  roust  be 
altogether  rejected.  Can  it  be  contended  that  a  vessel  of 
this  description  must  drop  its  cargo  at  intervals  on  the  banks 
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.1821.       of  the  Thamaf    At  all  events/  I  think  the  constraction  to 

]>Avi80N     ^  P"^  ^"  '^^  ^es^  statutes,  is  not  so  clear  or  positive  as 

J).  to  enable  the  Court  to  give  the  penalty  sought  to  be  re- 
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covered  by  the  present  action. 

Mr.  Justice  Richardson^ — I  am  of  opinion,  that  this 
^vessel  does  not  fall  within  the  provision  contained  in  the 
'second  section  of  the  46  Geo.  3.  as  she  had  a  general  cargo 
«on  boafd,  and  the  only  question  is,  whether  she  can  be  con- 
sidered as  an  Irish  trader  using  the  navigation  of  the  river 
'Thames,  as.  a  coaster.  I  think  she  cannot ;  as  it  appears  she 
had  been  in  the  habit  of  trading  regularly  from  Ireland  to 
London,  and  back.  Still,  however,  if  she  had  been  laden 
with  com  only,  she  would  have  been  entitled  to  the  privileges 
conferred  by  the  46  Geo.  3.  s.  2.  but  as  she  does  not  fall 
within  that  provision,  I  agree  with  my  Lord  Chief  Justice 
and  my  Brother  Park,  in  saying  that  she  cannot  be  considered 
'  as  a  coasting  vessel,  or  coaster. 

On  Mr.  Justice  Burbouoh's  expressing  his  dissent,  the 
Court  ordered  judgment  to  be  suspended,  subject  to  a 
future  consideration,  and  on  this  day 

Lord  Chief  Justice  Dallas  said,  that  the  Court  were 
unanimously  of  opinion  that  the  vessel  did  not  come  within 
the  provisions  of  either  of  the  statutes,  and  consequently 
directed  %, 

Judgment  for  the  plaintiff  (a). 

(a)  See  Peake  v.  Carringtm^  ante,  vol.  t.  176.  U$ker  v.  JLym,  %  Price, 
118,  by  which  it  was  decided,  that  coasting  vessels  were  not  compeUable 
to  take  pilots  on  board  ou  entering  rivers  within  the  limits  of  a  jniu- 
diction  having  authority  to  appoint  and  licence  pilots ;  and  that  the  ex- 
emption in  the  52  Geo,  3.  c.  59,  was  not  coofioed  to  coasters  using  the 
mvigation  of  tha  IHkomei  alone. 
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R£AO  V.  BONUAM.  Tneadajp 

Not.  t7. 

Xhis  was  an  action  of  assumptU  brought  to  recover  a  sal*  Wbere  tlup, 
vage  loss  of  84/.  45.  4d.  per  cent,  on  the  defendant's  sub-  ^NuiMge-TO- 
scription  of  200/.  to  a  policy  of  assurance  dated  on  the  15th  "nJ^^JI'*^"*' 
August,  1819.  on  the    ship  Fittoria,  and  effected  in   the  i5,ooo/.  at  «n4 
name  of  the  plaintiff  or  as  agent,  at  and  from  London  to  all  the  Euii  Iwdim 
or  any  ports  and  places  wheresoever  and  whatsoever  in  the  ^  saip'aaO^ 
JEast  Indies  or  elsewhere,  both  on  this  side,  at.  and  on  the  5**  •wi-won^ 

.  .        from  CateMitm^ 

other  side  the  Cape  of  Good  Hope,  necessarily  or  otherwise,  on  her  home- 
in  ports  or  at  sea^   in  all  places^  at  all  times,  and  on  all  ]!?dafl^mu^ 
services,  until  the  ship's  arrival  back  at  her  final  port  of  dis-  IS^ijS*  2?" 
charge  in  Great  Britain,  with  liberty  to  proceed  and  sail  to,  mage  by 
and  touch  and  stay  at  any  ports  or  places  whatsoever,  par-  tb&,  so  as  i» 
ticularly  at  the  Azores  and  Cape  de  Ferd  Islands,  for  any  ^J^;|^*fJJ** 
purpose  whatsoever,  without  being  deemed  any  deviation,  at  ^*  captain  tm 
the  premium  of  6/.  per  cent. ;  and  at  the  head  of  the  sub-  there,  and  im- 
scripiion,  the  insurance  was  declared  (o  be  on  ship,  valued  i||g  JUri^^^ 
at  8000/.     There  was  also  an  insurance  for  3000/.  on  freight,  fb^^^^nt^ 

and  a  further  sum  of  2000/.  on  passage-money,  on  two  other  to  the  agents 
...  •         •         I  •    I  «  I        rr.1        .       forUoifd*!  re- 

policies,  amountmg    m    the  whole  to  13,000/.      Ihe  do-  sident  there, 

daration  averred  the  interest  to  be  in  the  plaintiff  and  one  ^|  i^i^ 


Thomas  Bowman,  since  deceased;    tliat  the  vessel  set  sail  V^y^^  might 

.      '  '   ,  be  present  at 

from  London  in  a  sea-worthy  state,  in  the  latter  part  of  Sep'  the  snrveyt  of 
iember,  1819i  and  arrived  at  Calcutta  on  the  \  si  March,  the  ag^'ts  i«- 
1820,  and  sailed  from   thence  on  the  15lh  Juij/  foUowing,  SadVo'**^^ 

for  her  port  of  discharge  in  Great  Britain,  and  that  whilst  ""ity  to  accept 

abandomneati; 
and  after 
three  several  surveys  of  the  ship  by  competent  persons,  at  two  of  which  the 
surveyor  for  the  agents  attended,  and  it  was  found,  that  the  expence  of  re- 
pairing her  would  1^  from  40002.  to  5000/.  and  the  captain  having  meffectoally 
attempted  to  raise  money  by  hypothecation  of  the  ship,  (having  no  funds  ta 
repair  her  himself)  sold  her  for  1200/.  and  the  Jury  found,  that  what  had 
been  done  by  him  was  for  the  benefit  of  all  concerned,  and  gave  a  verdict 
fur  the  assured  as  for  a  total  loss :— Held,  that  nnder  the  circumstances,  tkm 
sale  was  justifiable,  and  the  Court  refused  to  grant  a  new  trial. 

Where  the  captain  arrived  in  Lawdon  on  the  2Dth  Aprils  wbere  jiis  owner  re« 
sided,  and  the  latter  received  the  siiip*s  papers  on  the  5d  May  following,  and 
the  broker  who  effected  the  policy,  gave  verbal  notice  of  abandonment  to  tho 
underwriters  on  the  oth  ;<*Upid,  that  such  notice  was  given  in  due  time. 
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lasf.        she  was  proceeding  on  that  voyage,  she  was^  by  the  violence 
of  the  i/v'ind  and  tide,  driven  against  a  certain  brig,  by  whidi 
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V.  she  sustained  damage  in  her  hull   and  rigging,  and  that  it 

became  necessary  to  repair  her,  which  was  accordingly  done 
at  Calcutta  on  the  23d  of  that  month ;  that  being  so  re- 
paired, she  on  that  day  set  sail  on  her  voyage ;  and  that 
from  the  2d  to  the  10th  Augu$t,  through  hurricanes  and 
stormy  and  tempestuous  weather,  she  became  bilged  and 
strained,  and  sprung  a  leak ;  and  that  it  became  neces- 
sary for  her  preservation,  and  the  lives  of  her  crew,  to 
return  to  Calcutta^  that  she  might  be  again  repaired,  and 
that  she  accordingly  proceeded  back  there  for  that  pur- 
pose ;  that  whilst  she  was  proceeding  towards  Calcutta^ 
she  sustained  a  further  injury  through  stormy  and  tem- 
pestuous weather,  and  that  having  arrived  there,  it  viras 
found  that  she  had  become  incapable  of  performing  the 
voyage,  and  could  not  be  repaired  without  a  great  and  im- 
'prudent  expence ;  that  the  master  could  not  procure  money 
sufficient  to  defray  the  expence  of  repairing  her,  and  that 
it  was  therefore  found  to  be  prudent  and  necessary  for  the 
benefit  of  all  concerned,  to  sell  her,  and  abandon  the  voy- 
age ;  that  she  was  accordingly  sold,  by  means  of  which,  the 
voyage  was  not  performed,  but  became  wholly  lost.  There 
was  a  second  count,  stating  the  loss  to  be  by  perils  of  the 
sea,  to  w  hich  was  added  the  common  money  counts.  The 
defendant  pleaded  the  General  Issue. 

At  the  trial  of  the  cause  before  Lord  Chief  Justice  Dallas, 
at  Guildhall,  at  the  Sittings  after  the  last  Term,  it  appeared 
that  the  ship  set  sail  from  London  on  her  outward  voyage, 
about  the  end  of  September,  18199  perfectly  sea  worthy,  and 
marked  A.  1.  at  LloyS^,  and^arrived  at  Calcutta  in  the  middle 
of  March,  1820,  where  she  remained  until  the  month  of  July 
following,  during  which  period  she  took  on  board  a  cargo  for 
England;  that  she  had  some  caulking,  and  oth^r  trifling  re- 
pairs done  ^Calcutta,  and  sailed  from  thence  on  her  homeward 
voyage  on  the  13th  of  that  month  ;  tliat  on  the  20lb,  in  pro- 
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ceeding  down  the  river  Hoogky,  she  sustained  an  injury  in  her  1821. 
^ESi°&  ^y  coming  in  contact  with  a  brig  at  anchor,  but  that 
having  been  repaired  on  the  same  day,  she  proceeded  on  her 
voyage ;  that  on  the  28th  the  pilot  left  her,  and  that  diortly  ^onuAm. 
afterwards  she  became  leaky ;  that  on  the  10th  AuguMt  sheen* 
countered  a  squall,  and  made  a  foot  of  water  per  hour ;  diat 
the  captain  consulted  with  the  carpenter,  who  thought  thallke 
ship  was  not  in  a  condition  to  pierform  Iwr  voyage  without 
previously  going  into  dock»  and  dmt  the  former  thought  k 
prudent  to  return  to  Calcutta,  and  accordingly  bore  up  for 
that  port,  the  ship  being  obliged  to  be  pumped  every  hour, 
which  was  done  without  intermission  until  the  18tb,  when 
a  storm  arose,  which  split  her  sails,  and  the  pimip  was 
kept  constantly  going,  and  from  the  continuance  of  the  gale, 
the  whole  of  the  rigging  became  unserviceable ;  that  on  the 
£2d,  the  windlass  was  carried  away,  and  an  anchor  and  part 
of  a  chain  cable  lost,  and  that  on  the  afternoon  of  the  £9th 
she  arrived  at  Calcutta  in  the  state  as  before  described.  On 
the  day  of  her  arrival,  the  captain  entered  a  protest  de- 
tailing the  above  facts,  and  addressed  the  following  letter  to 
the  resident  agents  for  the  committee  at  lAcyS^ : — 

'^  Understanding  you  have  been  appointed  agents  iotlJjoyS%, 
where  the  ship  Vittofia  is  insured,  I  beg  leave  to  announce  to 
you  her  return  to  this  port  in  consequence  of  stress  of  weather, 
by  which  she  has  been  rendered  very  leaky,  and  almost  all  her 
rigging  and  saik  have  been  carried  away.  It  appears  to  me 
that  her  damage  is  considerable,  and  it  is  therefore  my  in- 
tention to  abandon.  1  have  entered  a  protest,  and  shall  send 
you  a  copy  thereof  as  soon  as  executed ;  in  the  mean  time  it 
is  my  intention  to  put  her  into  Messrs.  Richardson  and Co*$ 
dock  for  the  purpose  of  holding  a  survey  on  her,  at  which 
you  will,  I  presume,  send  some  person  to  attend.  I  shall 
keep  you  advised  of  proceedings.'^ — ^To  this  letter  the  agents 
returned  an  answer,  stating  that  they  regretted  to  find  that 
the  ship  was  in  such  a  state  as  to  give  rise  to  an  intention  on 
the  part  of  the  captain  to  abandon  her  to  the  underwriters ; 
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1821.        ^^^^  they  approved  of  his  intention  to  put  her  into  dock  for 
the  purpose  of  a  minute  survey  being  instituted  as  to  her  conx 
dition,  and  that  if  the  captain  would  intimate  to  them  the 
BoNHAM.      jny  when  the  survey  was  to  take  place,  they  would^  if  re- 
quired by  him,  direct  the  surveyor  to  attend  iu  his   official 
capacity.    Three  surveys  were  afterwards  had,  by  the  6rst  of 
which^  on  the  1st  September ^  it  was  found  that  the  ship  had 
been  so  much  strained,  generally,  by  bad  weather,  that  it  was 
necessary  for  her    to    be  unloaded  and    docked,  previous 
to  a  more  thorough  examination.      By  the  second,  which 
took  place  on  the  4th,  it  was  reported  that  the  windlass  was 
carried  away,  the   main-mast   badly  sprung,  and  unfit  for 
further  service ;  that  the  foremast  was  injured,  and  must  be 
taken  out  for  further  survey ;  that  the  mizen-top-mast  was 
sprung  and   useless,  and  that  the  rigging  and  sails  were  ir- 
reparable; and  by  the  third  survey  on  the  21st  September,  it 
was  reported,  that  the  bottom  of  the  vessel  was  so  much 
strained,  that  it  was  necessary  to  strip  it  entirely;  that  se- 
veral  repairs  were  requisite  to  secure  her  about  her  lower 
deck ;  and  that  the  expences  of  stripping  and  repairing  her, 
would  amount  to  at  least    16,000  rupees.     The  surveyor 
appointed  by  the  agents  for  Lloyd's,  attended  at  tlie  first  and 
last  of  tliese  surveys,  and  on  the   day  the   last  was  com- 
pleted, the  captain  wrote  to  the  agents,  informing  them  that 
the  survey  had  been  held,  and  that  it  was  the  opinion  of  the 
surveying  officers,  that  the  repairs  of  the  hull  would  amount 
to  16,000  rupees,  the  rigging  and  spars    12,000  more,  and 
expences  iu  port  6000,  making  togetlier  34,000  rupees ;  that 
he  thought  it  would  be  highly  improper  to  attempt  any  re- 
pair, and  that  for  the  benefit  of  those  concerned,  she  should 
be  sold  by  public  auction,  and  he  again  repeated  his  wish  to 
abandon.    To  this  letter  the  agents  returned  an  answer  on 
the  same  day,  stating  that  their  instructions  from  the  com- 
mittee at  Lloyd's  were  decidedly  against  any  interference  on 
their  part,  as  in  no  case  were  the  agents  to  accept  an  ai^an- 
donmeut  of  either  ship  or  goods  as  the  repres^itative^  of  tUe 
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onderwriteiVi  but  to  leave  the  parties  who  abandon,  to  act  1821* 
on  their  own  responsibility.  The  captaini  on  the  following  rbad 
day,  again  wrote  to  the  agents,  and  asked  them  whether  they  «• 

would,  as  agents  for  Lloyd^s,  give  orders  for  the  ship's  being 
repaired,  to  which  they  returned  an  immediate  answer,  stating 
that  they  had  no  authority  to  direct  the  captain  to  repair  the 
ship,  and  that  all  the  responsibility  rested  with  him.  The 
captain  then  addressed  letters  to  three  of  the  most  respectable 
houses  at  Calcutta,  stating  the  circumstances  of  the  survey, 
the  supposed  expences  of  repair,  and  that  he  had  no  funds 
for  that  purpose  without  selling  part  of  the  cargo,  and  he  re- 
quested them  to  advise  him  what  steps  he  should  take,  and 
they  all  declined  giving  him  any  advice  on  the  subject.  On 
the  23d  September,  the  captain  wrote  to  the  same  houses,  to 
know  whether  they  would  advance  money  on  an  hypotheca- 
tion of  the  ship,  which  each  of  them  declined ;  he  on  the 
same  day  made  a  similar  request,  by  letter,  to  Messrs.  At- 
chardson  and  Co.,  who  decliued  to  do  so,  unless  the  captain 
would  hand  over  to  them  the  freight,  bills  and  policies  of 
assurance.  Tlie  ship  was  afterwards  advertised,  and  on  the 
5th  October  sold  at  public  auction,  when  her  hull  and  stores 
produced  11,477  rupees,  and  after  deducting  the  expences 
of  the  sale,  the  net  proceeds  amounted  to  1,262/.  IBs.  4d. 
On  the  captain's  being  called  at  the  trial,  he  proved  all  the 
above  facts,  and  ^stated,  that  he  had  been  twenty-six  years  at 
aea;  that  he  attributed  the  leaking  of  the  vessel,  in  the  first 
instance,  to  her  having  run  foul  of  the  brig  in  the  river 
Hoogley ;  that  had  he  been  the  owner,  he  should  have  fol- 
lowed the  same  course  he  had  adopted;  and  that  it  would 
have  been  an  act  of  madness  to  have  repaired  her  at  Ca/- 
CHita,  and  that  he  had  no  money  for  that  purpose.  It  further 
appeared,  that  the  captain  arrived  off  the  Lizard  on  the 
2Sd  Jpril  last,  and  came  to  London,  where  the  plaintiff  re- 
sided, on  the  25th ;  that  the  ship's  papers  were  received  by 
the  latter  on  the  3d  May,  and  the  broker  went  round  to 
the  underwriters  on  the  5th,  and  made  an  abandonment  of 
tlic  ship  to  them  by  parol,  and  demanded  a  total  loss,  to 
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1821.        which  they  then  made  no  objectiooy  but  afterwards  ir^ftned 

^]^        to  accept  the  abandonment.    His  Lordship  was  of  opintoo, 

«u  tfMt  under  the  circumstances,  th^e  had  been  areasonabk 

and  sufficient  notice  of  abendonmenty  and  was  strongly  i 


clined  to  think  that  the  captain  was  justified  in  having  acted 
as  he  had  done^  by  selling  Ae  shq^  at  CaHaatOf  but  kfk  disd 
point  to  the  determination  of  the  Jury,  and  they  concurring 
with  his  Lordship,  found  a  verdict  for  the  plaintiff  as  for  a 
total  loss. 

The  Solicitor-General  on  a  former  day  in  this  Term,  had 
obtained  a  rule  nisi,  that  this  verdict  m^ht  be  set  aside,  and 
a  new  trial  granted,  or  a  nonsuit  entered,  on  the  grounds,  first, 
that  under  the  circumstances  there  had  been  no  abandon- 
ment, or  that  even  if  there  had,  notice  of  it  was  not  given 
in  due  time;  and  secondly,  that  the  captain  was  not  jus- 
tified in  the  sale  of  the  ship.  In  support  of  the  first  ob|ec« 
tion  he  suggested,  that  it  must  be  inferred  that  the  owner 
must  have  been  apprised  of  all  the  circumstances  attendiiq; 
the  loss  on  the  day  of  the  captain's  arrival  in  London^  and 
more  particularly  so,  as  there  had  been  a  previous  corre- 
spondence between  them  ;-^that  an  abandonment  was  neces- 
sary, as  the  vessel  was  not  absolutely  destroyed ;  and  he 
relied  on  the  case  of  Hodgson  v.  Blackiston  (a),  where  it  was 
held,  that  a  notice  of  abandonment  was  necessary,  though 
the  ship  and  cargo  had  been  sold  and  converted  into  money 
when  the  notice  of  the  loss  was  received.  And  in  Martin 
V.  Crockatt  (b),  it  was  held,  that  if  upon  the  happening  of 
a  peril  which  suspends  the  voyage  and  induces  the  neces- 
sity of  repair,  the  owners  choose  to  make  it  a  total  loss, 
abandonment  is  necessary.  At  all  events  the  notids  was  not 
given  in  due  time,  as  the  underwriters  were  not  called  on 
fol*  that  purpose  until  ten  days  after  the  arrival  of  the  captain 
in  London ;  for  in  Hunt  v.  The  Roifal  Exchange  Astur* 
ance  (c),  it  was  held,  that  a  notice  of  abandonment  given  by 

(a)  Park  on  Insurance,  Qih  edit  t40.n.  i    ■   (6)  14  East,  465.—— 
(c)  5  Maul  Sc  Selw,  47. 
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the  issured  five  days  after  tbey  received  intelligence  of  the  1821 « 
loss,  was  too  late ;  and  in  MeUish  v.  Andrews  (a)>  ten  days  ^^C!n 
notice  was  considered  by  Lord  EUerAormigh  to  have  been  v* 

ianreasonable,  although  in  that  case  a  new  trial  was  granted 
On  a  collateral  point  Secondly,  as  to  the  sale ;  the  ship, 
freight,  and  passage-money  were  valued  by  the  plaintiff  at 
13^000/.  and  it  appears  that  she  might  have  been  completely 
repaired  for  between  3000/.  and  4000/.  and  it  is  a  general 
principle,  that  the  captain  is  only  to  exercise  his  discretioa 
for  the  benefit  of  all  concerned,  and  as  if  the  vessel  were  un* 
insured — and  as  she  produced  only  1,262/.  at  the  sale,  it  was 
against  the  interest  of  the  owner  that  she  should  have  been 
so  disposed  of,  as  she  was  valued  by  him  at  8000/.  without 
her  freight  or  passage-money.  But  although  it  might  be 
for  his  interest,  as  he  was  thereby  enabled  to  call  on  dM 
underwriters,  still  it  could  not  be  for  the  benefit  of  the 
underwriters  on  freight,  or  all  concerned ;  and  from  Reid 
\.  Darby  {b\  it  appears  that  the  master  has  no  implied  au- 
thority to  sell  a  ship  abroad,  notwithstanding  the  expences 
of  repairing  her  might  have  exceeded  her  value. 

Mr.  Serjt.  Lem  aad  Mr.  Serjt.  PtU  now  shewed  cause. — 
The  only  question  is,  whether  diis  is  in  the  nature  of  an 
average  or  total  loss,  so  that  the  plaintiff  is,  at  all  events, 
entitled  to  retain  the  verdict  found  for  him  at  the  trial,  as 
the  Jury  decided  that  the  captain  was  justified  in  acting  as 
he  did  at  Calcutta^  and  he  stated  at  the  trial,  that  it  would 
have  been  an  act  of  madness  to  have  repaired  the  ship^ 
Although  it  might  have  been  more  beneficial  to  the  under- 
writers on  freight  for  her  X6  have  been  repaired,  kt  the  ex- 
pences have  been  what  they  might,  yet  the  captain  had  a  right 
to  exercise  his  discretion  as  to  the  best  steps  to  be  adopted 
under  the  circumstances  in  which  she  was  placed  at  the  time; 
for  in  Idle  v.  The  Royal  Exchange  Assurance  (c),  it  was 
decided,  that  in  a  case  where  there  is  an  apparent  or. moral 

(a)  15  East,  13.— -(6)  10  East,  143.— (c)  Ante,  vol.  Hi.  115. 
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IB&U        necessity  to  sell,  and  the  master  acts  for  the  best,  he  is  war- 
^T"^        ranted  in  selling  the  ship  and  cargo ;  and  here  it  appearsi 
V.  from  the  whole  of  the  evidence,  that  he  acted  bond  Jide,  and 

without  fraud.      So  in  Hayman  v.  Molton,  Lord  EUenbor 
rough  said  (a),  that  '^  the  sale  of  a  vessel  by  the  captain  in  a 
foreign  country,  could  only  be  justified  by  extreme  necessity, 
and  the  most  pure  good  faith/'  and  he  most  properly  left  it 
to  the  Jury  to  say,  virhether,  under  the  circumstances,  it  wa^ 
a  fair  sale,  and  unmixed  with  any  fraud  ?     Here  too,  there 
were  three  repeated  surveys,  which  were  made  in  the  most 
fair  manner  possible,  as  the  surveyor  for  the  agents  of  L/oycTs 
at  Calcutta  attended  two  of  them  himself.     Besides,  the  cap- 
tain would  have  repaired  the  vessel  if  he  could  have  obtained 
funds  for  that  purpose ;  but  it  appears  that  he  could  only  have 
got  money  on  handing  over  the   freight,  bills  and  policies 
of  assurance,  the  latter  of  which  do  not  appear  to  have  been 
in  his  possession.     With  respect  to  the  abandonment,  it  was 
made  in  the  first  instance,  and  at  the  earliest  possible  time  to 
the  agents  of  Lloyd's  at  Calcutta ;  it  was  tlieir  duty,  at  all 
events,  to  have  immediately  communicated  it  to  their  prin- 
cipals.    They  were  placed  there  to  prevent  impositions,  and 
although   they  might   not  be  authorised  to  act  as  general 
agents,  and  accept  the  abandonment,  yet  the  captain,  after 
having   informed  them   of  his  intention  to  abandon,  would 
naturally  suppose   that  they  would  give  the  earliest  infonna- 
tion  of  the  steps  he  had   taken,  to   the  underwriters.    In 
point  of  fact,  therefore,  no  further  abandonment  was  neoet- 
sary,  as  the  captain  had  done  all  that  could  be  required  of 
him  at  Calcutta,  before  the  sale  of  the  vessel   took  place. 
In  Mullett  V.  Shedden  (/;),  where  an  American  ship  pro- 
perly licenced  was  seized,  and  the  cargo  condemned,  ua? 
shipped,  and  sold  by  order  of  a  Court  of  Admiralty  abroad, 
whose  sentence  was  afterwards  reversed  on  appeal  here,  and 
the  property  ordered  to  be  restored,  or  its  value  paid  to  tbe 
owner,  though  upon  paymmit  of  the  captor's  costs :— it  waft 

(«)  5  E«p,  67.  (6)  13  East,  304. 
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Aat' the  Mnired  migfct  recover  as  for  a  total  loss,  without  1821. 
notice  of  abaRdonmenf ;  the  thing  bsured  being  wholly  lost  ^^ 
to  the  owner  by  the  unshipping  and  sale  of  the  commodity  v. 

onder  the  order  of  the  Court  abroad.    That  case  therefore, 
seems  to  impugn  the  authoiky  of  Hodgson  v.  Blackision,  or 
•t  all  events  as  being  applicable  to  the  present,  to  supersede 
the  notice  of  abandonment  after  die  sale  and  the  previous 
steps  taken  by  the  captain  at  Cakuita ;  for  by  the  sale,  the 
property  was  wholly  lost  to  the  owner,  and  could  never  be 
restored  to  him.    [Mr.  Justice  Park. — In  Mulleit  v.  Shed- 
den,  the  cargo  was  sold  adversely  to  the  owner,  and  for  the 
benefit  of  the  captors;  whilst  in  Hodgson  v. Blackision  it  wa^ 
sold  by  the  assent  of  the  parties,  and  for  the  interest  of  the 
concerned.]     [Lord  Chief  Justice  Dallas. — In  Allwood  v. 
HenckelHfl)t  where  the  vessel  was  captured  and  re-taken, 
and  sold  with  her  cargo  under  a  decree  of  the  Vice-Admiralty 
Court  of  ^nt/gtca,  Lord  lieityon  was  inclined  to  think  that 
an  abandonment  was  necessary,  and  that  the  assured  must 
make  his  election  speedily  whether  he  would  abandon  or 
not,  and  put  the  underwriter  into  a  situation  to  do  all  that 
was  necessary  for  the  preservation  of  the  property,  whether 
sold  or  unsold.]   Here,  the  underwriters  coidd  not  have  no- 
lice  before  the  sale,  but  through  the  mediutn  of  their  agents 
at  Calcutta.    At  all  events,  the  notice  by  the  broker  to  the 
underwriters  after  the  arrival  of  the  captain,  was  made  in 
time.    Although  he  reached  "London  on  the  25th  April,  the 
plaintiff  did  not  receive  the  ship's  papers  until  the  Sd  May 
following,  from  which  alone  could  he  be  made'  acquainted 
with  the  nature  of  the  circumstances  which  had  transpired 
at  Calcutta,  and   two  days  afterwards  the  nodce  was  given. 
This,  therefore,  was  vrithin  a  reasonable  time,  for  the  assured 
are  not  bound  lo  give  an  immediat<<  notice,  and  what  is  a  rea- 
sonable time  depends  on  the  circumstances  of  each  particular 
case,  and  must  be  ascertained  and  decided  by  the  Court. 
In  Hunt  V.  The  Royai  Exchange  Assurance^  the  delay  was 

(a)  Park  en  Insartiice,  6th  edit.  S39. 
VOL.  TI  D   O 
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18S1.        fire  days,  wtiidi  the  Court  held  to  be  too  late ;  and  in  Md^ 
^y^        Ksh  V,  Andrews,  it  was  nine  days  viz.  from  the  8tfi  to  the 
t7.  )  7th  Jamwry,    [Mr.  Justice  Richardson. — Was  it  necessary 

for  the  plaintiff  to  wait  for  the  ship's  papers  before  he 
caused  the  notice  of  abandonment  to  be  given?]    It  does 
not  appear  that  the  captain  had  any  interview  with  him  on 
his  arrival;  it  must  therefore  be  inferred^  that  the  first  sa- 
tisfactory  intelligence    he  received    of  the  nature  of  the 
loss,  was  through  those  documents ;  and  in  Geman  v.  I%e 
Royal  Exchange  (a),  it  was  held,  that  the  insured  was  en- 
titled to  a  reasonable  time  for  examining  into  the  state  of  a 
damaged  cargo,  before  he  made  his  election  to  abandon,  and 
Lord  Chief  Justice  Gibbs  there  said  (fi\  **  It  is  perfectly 
true,  that  the  insured  are  bound  to  make  their  election  in  the 
first  instance,  whether  they  will  consider  the  loss  as  a  partial 
loss,  and  keep  the  goods ;  or  as  a  total  loss,  and  give  them 
up  to  the  underwriters :  that  is  the  law  in  all  cases,  where 
the  insured  have  their  option  to  abandon  or  not.      But  it  is 
equally  true,  that  by  ihe  Jlrst  instance  is  meant  the  earliest 
opportunity  after  they  have  examined  into  the  state  of  the 
cargo ;   and  they  must  have  an  opportunity  of  doing  that, 
because  it  is  only  by  the  result  of  that  examination  that  their 
decision  can  be  ultimately  determined."    So  here,  the  plain- 
•     tiff  had  a  reasonable  time  to  make  his  election  whether  he 
would  abandon  or  not,  after  he  was  apprised  of  the  real 
state  of  the  ship  and  cargo  at  Calcutta,  which  could  only 
be  obtained  from  the  ship's  papers.    Under  all  the  circuni- 
etances   therefore,   the  verdict  of  the  Jury  was  perfectly 
right,  and  cannot  be  disturbed. 

^  Mr.  Serjt.  Taddy  in  support  of  the  rule^ — ^The  first  ques- 
tion is,  whether  under  the  circumstances,  this  was  a  case  of 
extreme  necessity,  so  as  to  justify  the  sale  of  the  vesael  at 
Calcutta.  Lord  Hale  and  Lord  Holt  were  of  opinion,  that 
the  master  had  no  authority  to  sell  a  ship  or  any  part  of  il^ 

(a)  t  Manh.  88.^.-^  (6)  Id.  90. 
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even  in  tbe  case  bf  striOt^  uectHity,  whhoat  the  consent  of  the        i821«. 
owners ;  and  that  a  sale  bj  him  transfers  no  property,  but  that        ^^j^^ 
he  might  hypothecate.  Tremenhere  ▼.  Trmlian  (a).  Johnwn     ^^  ''• 
▼•  Shiffm(hy    That  doctrine  was  adverted  to  in  argument, 
and  not  denied  by  te  Coort  ia  die  case  of  JRetd  v.  Darby. 
In  Idk  ▼.  The  Royal  Exclumge,  liib  Court  thought,  that 
the  facts  constituted  a  case  of  extreme  necessity ;  but  when 
their  decision  came  before  the  Cotirt  of  Kmg's  Bench  on  a 
writ  of  error,  they  doubted  .  whether  such  an  extreme  ne- 
cessity had  been  made  out,  and  ordered  a  venire  de  novo  (c). 
Here,  however,  no  such  necessity  existed,  for  the  ship  waa 
not  only  perfectly  sea-worthy  when  she  sailed  on  her  out- 
ward voyage,  but  stood  A  1  in  Uoyd^B  list.    Besides,  Cal' 
aUia  was  a  place  well  calculated  for  her  to  have  been  re- 
paired at,   and  it  appeared  from  the  surveys  which  were 
made  there,  that  she  might  have  been  easily  repaired,  al- 
though at  a  considerable  expence.    At  all  events,  the  captain 
might  have  raised  money  for  that  purpose  by  hypothecation, 
on  depositing  the  freight  bilb  and  policies,  the  latter  of 
which  were  effected  at  Calcutta^  and  were  in  his  possession, 
as  well  as  the  former.    It  appears,  too,  that  the  ship,  freight, 
and  passage-money  were  valued  at  13,000/.  and  she  might 
have  been  repaired  for  between  4000/.  and  5000/.  and  that 
the  net  proceeds  of  the  sale  was  IdOO/.  only.    It  is  there- 
fore quite  clear  that  the  captun  would  not  have  acted  as  he 
did  if  she  had  not  been  insured ;  and  his  object  in  selling  her 
was,  that  the  loss  might  fall  on  the  underwriters ;  and  Greefi 
V.  The  Royal  Exchange  Assurance  (ji),  establisfaed  the  prin- 

(a)  1  Sid.  45S.    S.  C.  3  Keb.  91.  (b)  t  Ld.  Raym.  984. 

(c)  Mr.  Seijt.  BoatHgwef,  amkui  ewUt^  olMerved,  that  when  that  cate 
came  oa  in  the  King's  Bench,  end  he  was  about  to  argue  for  the  plaintiib 
in  error,  the  Court  caUed  on  the  counsel  for  the  defendant  in  error,  to 
point  out,  from  the  facts  as  found  by  the  special  Ycrdict,  that  the  sale  was 
absolutely  necessary ;  and  on  Us  stating  Uiat  it  must  be  inferred  to  be  so 
from  the  finding  of  the  Jury,  a  fuw&re  it  wbkq  was  awarded,  for  the 
purpose  of  ascertaining  whether  such  necessity  existed  o^  not,  and  tliat 
the  case  had  been  since  settled  without  going  to  trial  on  the  vemn  4s 

[d)  1  Marsh.  447.    S.'C.  6  Taunt.  68. 
D  D  2 
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1821  •       ciple,  diat  a  captaia.  wouM  not  be  justified  in  selling  a  ship 
unless  he  would  have  done  so,  in  case  she  had  not  been  in- 


o.  sored.  Here>  although  he  might  have  experienced  a  difficulty  ia. 
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raising  money  for  her  repair  at  CalcuUd,  still  ha  should  not 
have  sold  her,  but  apprised  the  owner  of  the  situation  in 
which  he  was  placed,  and  have  awaited  his  answer  before  he^ 
proceeded  to  the  sale. — Secondly,  with  respect  to  the  aban- 
donment, it  is  quite  clear  that  it  was  necessary  under  the 
circumstances,    and  the  only  question  is,  whether  it  was 
made  in  time.    The  vessel  was  not  abandoned  to   the  uik 
derwriters   until  the  5th   May,    and  was  made  by  parol 
through  the  medium  of  the  broker  who  caused  the  insurance, 
to  be  effected,  and  IfOrd  Elknborough  has  doubted  whether 
a  parol  abandonment  C4>uld  be  deemed  sufficient  or  valid 
under  any  circumstances.    The  last  survey  appears  to  have 
been  made  on  the  1st  September,  1820,  and  there  was  no 
agent  for  UoyipB  at  Calcutta  who  was  authorised  to  receive 
a  notice  of  abandonment.      The   agents  there  were  onlyi 
bound  to  communicate  the  facts  which  had  happened  to  their 
principals,  and  it  was  equally  the  duty  of  the  captain  to  have 
corresponded  with  the  plaintiff  (the  owner)  on  the  subject. 
Besides,  the  captain  arrived  inlxmdbit,  where  the  plaintiff 
resided,  on  the  £5th  jipril  last ;  and  it  must  be  inferred, 
that  he  either  saw  the  plaintiff,  or  communicated  the  nature 
of  the  loss  to  him  before  the  3d  Afoy  following,  and  alt- 
though  he  did  not  receive  the  ship's  papers  till  that  day,  they 
were  not  necessary  to  enable  him  to  give  notice  of  abandon«> 
ment,  for  he  most  have  known  long  before,  that  the  vessel 
had  been   sold,  and   more   particularly  so   as  the  sale  had 
taken  place  eight  months  before.    The  cases  of  JMellish  v. 
Andrews  and  Uutit  v.  The  Royal  Exchange  Assurance,  ars 
decisive    to  shew  that  the  notice  should  have  been  given 
before  the  5th  May^  as  die  captain  arrived  on  the  25th 
^prt?  preceding,  and  the  ship's  papers  could  give  no  par- 
ticular or  positive  intimation  to  the  plaintiff  of  the  exact 
nature  or  extent  of  the  loss. 
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LonJ  Chief  Justice  Dalx^as. — ^The  Jury  here  foimd  dial  IMU 
the  captain  had  a  josti6abIe  cause  for  seUing  the  ship,  and  iuao 
dier  focmd  so  on  all  die  facts  which  were  l>efore  them  in     ^    ^ 

.  Boa  A4Mi 

evidence  at  the  trial.  It  therefore  becomes  necessary  to  refer 
to  them  in  the  outset,  and  more  particularly  so,  as  endeavours 
have  been  made  to  impeach  the  conduct  of  the  masier,  as,  if  • 
he  had  acted  for  his  own  benefit^  or  diat  of  his  owner,  widioat 
having  dne  regard  to  the  interests  of  all  eoHcemed.  Is  there 
then  any  ground  for  such  an  attack  i  The  ship  was  Jo  nm^ 
terially  damaged  by  encountering  stormy  weather  on  hek 
iiomeward  voyage,  that  he  was  obliged  to  return  to  CalcuUm 
How  then,  did  he  act  on  bis  return  ?  It  has  been  admitted, 
that  the  underwriters  had  agents  there,  who  it  appears  were 
not  authorised  to  accept  a  notice  of  abandonment,  but  they 
had  other  general  duties  to  discharge  for  them.  The  nature 
of  those  duties  was  not  known  to  the  captain,  and  what 
could  he  do  more  as  a  man  of  honour  and  integrity,  than  give 
them  notice  of  the  disasters  which  had  befallen  him,  in  order 
to  ascertain  whether  they  would  abandon  or  not.  He  could 
not  abandon  to  the  underwriters,  for  they  were  in  Idrndam^ 
and  die  agents  might  have  at  least  transmitted  the  drcutn* 
siances  to  them,  and  niore  particularly  so,  as  there  was  no 
other  person  at  Calcutta  on  their  behalf,  to  whom  an  aban- 
donment could  be  made.  What,  then,  is  the  next  step  the  cap* 
tain  took  ?  Immediately  after  the  notice  to  the  agents,  he  8ubf> 
mitted  the  ship  to  three  regular  surveys  made  by  competent 
persons,  and  in  the  first  instance  requested  the  agents  to  send 
some  person  to  attend  and  survey  the  state  of  the  ship.  These 
surveys  were  accordingly  made,  and  one  of  the  persons  who  at- 
tended at  two  of  them^  was  the  surveyor  appointed  by  those 
agents.  The  captain  at  one  time  intended  to  repair  the  dbip  if 
it  had  been  possible,  and  for  that  purpose  made  applicationa  to 
several  of  the  most  respectable  bouses  at  Calcutta,  who  de- 
clined, under  the  circumstances,  to  make  any  advance ;  and 
the  captain  swore  at  the  trial  that  he  had  no  .money,  nor 
could  he  get  any  to  go  on  with  the  repairs,  and  that  it  would 
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1821.  haVe  beeq  an  ad  of  madness  to  have  done  so.  Under  diese 
^'^''^  circumstances,  the  captain  caused  the  ship  to  be  put  up  to 
sale  after  a  publip  advertisemeiit  for  that  piupose.  The 
agents  for  UoytTs,  although  on  the  spot,  did  not  interpose 
or  dispute  the  sale,  nor  did  they  at  all  con^municate  widi  the 
captain  to  impeach  its  validity,  from  the  «vhole  of  the  evi- 
dence, the  Jury  found,  that  the  captain  was  perfectly  warranted 
in  the  sale,  and  that  he  had  acted  for  the  benefit  of  all  con^ 
cemed.  In  Milles  v.  Fletcher  (a),  Lord  Mansfiefd  told  the 
Jury,  that  **  if  they  wer^  satisfied  the  captain  had  4<»e 
what  was  best  for  the  benefit  of  all  concerned,  they  must 
find  as  for  a  total  loss ;''  and  when  that  case  afterwards  came 
before  the  Court  on  a  motion  fqr  i|  new  trial,  his  Lordship 
said  (&),  ''  the  captain,  when  he  came  tq  New  York,  had  no 
express  order,  but  he  bad  aq  implied  autl^qrity  from  both 
sides,  to  do  what  was  right  and  fit  to  be  done,  as  none  of 
them  had  agents  in  the  place ;  and  whfitever  it  was  right  for 
bim  to  have  done,  if  it  had  been  his  own  ship  ^nd  ca^o,  the 
underwriter  must  answer  for  the  consequences  of,  because 
this  is  within  his  contract  of  indemnity ;"  and  be  conclude^ 
by  stating,  ''  I  left  it  to  the  Jury  to  determine,  whether  what 
the  captain  had  done  was  for  the  benefit  of  the  concerned. 
If  they  had  found  that  it  was  in  words,  where  would  have 
been  the  question  of  law  V^  So  here,  1  left  it  to  a  most 
respectable  Special  Jury  to  say,  whether  the  captain  had  acted 
for  the  best,  and  for  the  benefit  of  all  concerned ;  and  they 
found  that  what  was  done,  was  done  in  the  exercise  of  an 
honest  discretion.  It  was  a  question  purely  for  their  con- 
sideration, and  of  which  they  were  fully  competent  to  judge. 
1  therefore  see  no  reason  to  overturn  the  conclusion  to  which 
they  have  arrived.  The  only  remaining  question  is,  whether  the 
notice  of  abandonment  was  given  in  due  time.  This  must 
be  considered  with  reference  to  the  facts ;  and  whether  the 
finding  of  the  Jury  is  warranted  from  the  circumstances  in 
this  respect.    They  have  found,  that  the  captain  exercised  a 

(a)  X  DoQgl.  fSt.  (6)  Id.  234. 
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touiid  discretion^  and  acted  for  the  benefit  of  all  concerned,        1S91. 

and  the  rule,  as  to  tbe  notice,   must  not  be  too  rigidly        ^^^ 

or  severely  followed.    It  is  not  necessary  lo  give  a  notice  at  v- 

the  earliest  possible  momenti  but  within  a  reasonable  time, 

and  what  is  a  reasonable  time  tbe  Court  are  to  judge,  which 

ia  not  to  be  construed  strictly,  but  must  depend  on  the  nature 

and  circumstances  of  each  particular  case.    Here,  there  was 

no  evidence  beyond  the  mere  arrival  of  the  capUun ;  there 

was  no  proof  of  any  previous  correqpondence  between  him 

and  his  owner  respecting  the  loss,  nor  any  conmiunication 

^tween  them  immediately  after  his  arrival,  and  as  the  plain* 

tiff  was  not  acquainted  with  all  the  facts  until  the  3d  Jlfay, 

and  the  notice  was  given  on  the  5th,  I  am  of  opinion  that  it 

was  within  a  reasonable  time,  and  consequently  that  there  is 

no  reason  to  disturb  the  verdict 

Mr.  Justice  Pabk.— ^My  Lord  Chief  Justice  has  detailed 
the  facts  of  this  case  so  minutely,  that  I  need  only  concur 
with  him  in  thinking  that  the  verdict  found  by  the  Jury  vras 
perfecdy  right*    With  respect  to  the  first  point,  there  sel- 
dom, if  ever,  has  been  a  case  of  stronger  necesuty.    The 
captain  said,  that  it  would  have  been  an  act  of  madness  to 
have  repaired  the  vessel,  and  that  he  could  not  obtain  money 
for  that  purpose.    Was  he  then  to  allow  her  to  stay  and  rot 
at  Calcutta  i  Or  did  he  under  the  circumstances,  act  fairly  or 
not  i  He  immediately  on  his  arrival  there,  wrote  to  the  agents 
for  UojfcFsp  informing  them  of  the  state  the  ship  was  in, 
but  it  appears  they  weire  not  authorised  to  accept  an  aban- 
donment, but  their  surveyor  attended  at  two  different  survqrs,     . 
and  it  was  found,  that  from  4000/.  to  5000/.  were  necessary 
to  repair  the  ship,   which    the  captain  stated  he    had  no 
means  of  procuring.    He  was  therefore  justified  in  selling 
her,  as  it  was  tbe  most  advisable  mode  of  disposing  of  here- 
with respect  to  the  notice  of  abandonment,  although  the 
rule  is,  that  it  must  be  made  speedily,  yet  it  is  sufficient  if 
it  ))e  made  within  a  reasonable  time ;  and  it  is  inu^uitefial 
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inim        whether  it  depends  upon  a  point  of  fact  or  of  hw.    In  diis 

J^^        case,  his  Ix>rdship  left  k  to  the  Jiurjr  to  say  whether  nodei 

'«•  '        the  circiunstances,  the  notice  was  given  within  a  reaaonabfo 

'*'     tigoe;   he. was  of  opinioB  that  it  had  beca;  and  dicjco^ 

iilcided  with  him,  and  adopted  that  opinion*     The  Court 

cannot  assume   without  proofs  that  although  the  <aplaiB 

arrived  on  the  25th  Aprils  he  went  immediately  to  his  owner  f 

andit  has  been  fully  proved,  that  he  did  every  thing  that  wa« 

fair  and  just,  and  I  therefore  think  that  the  verdict  was  per^ 

fectly  r^ht.    The  rules  as  laid  down  by  Lord  Mansfield  and 

Mr.  Justice  Btuler,  on  this  branch  of  the  insurance  Jaw, 

although  in  some  d^ee  relaxed  by  recent  decisioiis,  appear 

to  me  to  have  beea  taiost  wisely  and  justly  founded,' and 

ought  not  to  be  defeated  on  mere  futile  or  technical  objeo* 

tions.  ... 

'  Mr.  Justice  BuEBouGH. — In  this  case,  as  in  other  ac- 
ti^His,  where  the  evidence  is  all  on  one  side,  and  the  Jury 
haice  found  a  verdict  on  the  facta  before  them,  itouj^t  not 
to  be  disturbed  ^  and  here  they  were  in  full  possesion  of  all 
the  circumstances  at  the  trial.  The  conduct  of  the  captain 
was  thoroughly  investigated  and  explained ;  and  it  appears  to 
me,  that  they  were  perfectly  warranted  in  finding  that  what 
he  did  was  done  for  the  best.  As  soon  as  he  returned  to 
Cdlcutla,  he  gave  notice  of  his  intent  to  abandon  to  the 
agents  for  Lloyd's  there.  They  should  at  all  events,  have 
written  to  their  principals,  and  informed  them  of  the  state 
the  ship  was  in,  and  as  it  does  not  appear  that  they  did  ao,  it 
was  a  culpable  n^lect,  and  they  did  not  resbt,  but  seemed 
rather  to  acquiesce  in  the  sale ;  and  I  very  much  doubt, 
whether  persons  who  are  avowed  agents  for  Lloyd*9  can  say 
that  they  are  not  authorised  to  accept  abandonments*  Am  to 
the  first  point  therefore,  it  seems  to  me  that  the  verdict  was 
perfectly  right.  >  With  respect  to  the  abandonment,  there  was 
no  evidence  whatever  that  the  plaintiff  was  made  acquainted 
with  the  nature  of  the. loss  until  the  Sd  May,  and  on  the>5tb 
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the  notice  of  abendonmeDt  wm  given.  In  all  t&e  preVions  iMl* 
caaesy  the  dehy  ha«  been  coosidenibly  longer,  but  eveiy  case  ^T'^^ 
of  Ibis  deacdptioD  most   depend    upon  ita  own  })aiticular  «• 

cirGumstancee;  and  there  is  no  general  or  leading  rule  as  to 
die  precise  time  within  wfaidi  socb  notice  mnsC  be  given, 
bvt  on  reference  to  them,  as  conpled  with  the  feicts,  I  think 
the  notice  in  this  case  was  given  within  a  reasonable  time, 
and  consequent! J  that  there  is  no  greund  wiiiteverto  distnib 
the  verdict. 

Mr.  Justice  Rich ABDSOif. — I  am  sorry  to'  saj  that  I 
think  differently,  and  should  wish  the  cose  to  undergo  a 
further  investigation  on  both  the  objections  which  have  been 
raised.  First,  as  to  the  necessity  of  die  sale,  it  is  quite 
clear  that  the  master  has  no  audiority  to  sell  except  in  a  case 
of  extreme  or  absolute  necessity^  viz*  m  the  greatest  or 
almost  insurmountable  difficulties,  or  at  all  events,  as  would 
induce  a  prudent  man  so  to  act  in  case  the  vessel  were  not 
insured.  What  then  was  the  necessity  in  this  particular  in- 
stance? The  ship  and  freight  were  valued  ^t  13,t)00/.  and 
the  net  proceeds  of  the  sale  amounted  to  1^00/.  only;  if 
therefore  the  vessel  were  uninsured,  the  loss  to  the  owner 
would  have  been  1 1,800/.^  minus  only  the  value  of  the  stores, 
and  she  might  have  been  repaired  for  between  4000/.  and 
5000/.  Besides,  Calcutta  is  a  place  well  calculated  for  re- 
pairing ships,  and  although  money  could  not  be  easily  ob- 
tained for  that  purpose,  still  it  does  not  appear  that  the 
captain  attempted  to  sell  or  hypothecate  the  cargo,  which  lie 
might  have  done.  It  therefore  seems  to  me  to  be  a  strong 
thing  to  say,  that  if  he  had  not  been  insured,  he  would  have 
so  speedily  abandoned  and  sold  the  ship  for  so  small  a  sum 
as  1200/.  My  Lord  Chief  Justice  and  my  two  learned 
Brothers  seem  to  think  that  the  Jury  have  concluded  this  point 
by  their  verdict.  There  can  be  no  doubt  but  that  the  captain 
acted  fairly  and  honestly,  but  it  should  have  been  left  to  them^ 
putting  the  insurance  entirely  out  of  the  question,  whether  he 
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1831^  acted  for  the  benefit  of  all  coocenied*    I  am  clearlj  of  o(h- 

^"^^  nion  that  a  notice  of  abaodonment  was  necessary,  although 

V,  tfie  ship  was  sold,  and  the  only  question  is,  was  it  given 


B9»HAif.. 


ID  time  i  The  correspondence,  if  any,  between  the  captain 
and  his  owner,  remains  in  a  state  of  obscurity*  The  former 
arrived  in  London  op  the  25th  April,  where  the  phuntiff 
resided,  and  it  does  not  appear  whether  he  had  any  com- 
munication  with  him*  I  should  think  that  after  so  great  a 
misfortune  had  befallen  him,  he  would  have  seea  his  owner 
immediately :  and  if  he  did,  the  notice  of  abandonment 
would  have  been  too  late,  as  it  was  not  g^ven  until  ten  days 
'after  bis  arrival.  Although  justice  may  \k^ve  been  dope,  and 
it  may  be  hard  to  press  against  the  assured^  yet  1  do  not 
think  it  necessary  that  the  owner  should  have  waited  until  he 
received  the  ship's  papers  before  he  made  the  abandonment, 
if  the  facts  had  been  previously  communicated  to  him  by 
the  captain*  It  wou^  therefore  be  more  satisfiictory  to  me 
if  it  were  submitted  to  another  Ju^  to  ascertain  those  £icts, 
viz.  whether  the  qiptain  acted  as  though  the  vessel  was  un- 
insured, and  for  the  benefit  of  all  concerned ;  find  whether 
he  had  any  communication  with  his  owner  on  or  shortly 
after  his  arrival  in  London  ;  in  which  case  it  appears  to  me^ 
that  the  notice  of  abandonment  would  not  have  been  givea 
IP  time. 

llu)e  dischai^g^d. 
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Leslie  €.  WiLSOK^  ReOHOUSEi  and  JeNKINO*  Wednesday, 

Nov.  98. 

This  was  an  action  on  the  case.    Tlie  first  count  of  the  The  ownen  of 
declaration  stated,  that  on  the  14th  February^  1820,    die  wbMe  benefit 
plaintiff,  at  the  request  of  the  defendants,  shipped  and  put  jj®  aVo*boSd 
on  board  a  vessel  of  theirs  called  the  JS/aa  and  Jane^  theii  ^?J^^^"  ®^ 
lying  in  parts  beyond  the  seas,  to  wit,  at  the  island  of  and  received 
5/.  Michaersf  376  boxes  of  oranges  of  the  plaintiff,  of  Ihe  JJ,J^  fl^"" 
value  of  lOOQ/.  to  be  safely  and  securely  carried  and  con- J{|*  ^"JL***!^ 
veyed  in  such  vessel  from  Si.  MichaeFi  to  London,  for  cer-  and  are  liable 
tain  reasonable  reward  to  be  therefore  paid  by  the  plaintiff  g^^on"tbe' 
to  the  defendants ;  and  that  it  thereupon  became  the  duty  of  P^/^  ^^  ^"!' 
the  defendants,  as  such  owners,  safely  and  securely  to  carry  lenranu 
and  convey  the  oranges  from  St,  MichaeVi  to  London,  and  coeds  may  be 
/or  that  purpose  to  prepare  and  provide  all  thjngs  neoes-  fh^JS^Inthe 

«arY  in  that  behalf :  and  amongst  other  tilings  to  procure  a  ^^^  5?*V^  ®^ 

.  ^  w         •  ^jg  ship  •  cm- 

proper  and  skilful  master   or  captain^,  for  the  purpose  of  pioyment  the 

conveying  the  oranges    from  Si*  MicfyieFs  to  London  with  a  charter-party 

safety  and  security  ;  yet  that  the  defendants,  qot  regarding  ""f*r**?J»"" 

their  duty  as  such  owners  in  that  behalf,  didnot  nor  would  shipowners ard 
^  ,         ,  ,  .  ,  .      .    .         '^   notchargeddi- 

aafely  and  securely  carry  and  convey  the  oranges  m  their  ve^-  rectly  npon 
sel  from  5/.  MkhaeFt  to  London^  nor  did  they,  as  such  Jf\|^ter^*^ 
owners,  procure  a  proper  and  skilful  master  or  captain  in  P**^'.  ^}^^ 

■^  "^       .  '^  npon  their  ge- 

tfaat    behalf,   but  therein  wholly  made  default,  and  on  th^  neral  liability 

contrary  thereof,  employed  an  unskilful  and  improper  master  §„  the^^n- 
pr  captain,  by  and  through  whose  misconduct,  careless-  *?'?»  ind  de- 
l^ess  and  negligence  in  delaying  the  voyage,  and  the  arrival  from  the  ship's 
4of  the  vessel  at  her  port  of  destination,  the  oranges  so  laden  Where,  there* 
on  board  tlicreof  at  St.  MichaeFs,  and  being  of  the  value  coMuting'of ' 
aforesaid,  were  damaged,    rotten,   and    spoiled,   and   were  ?™"g««»  *>«<* 

^  *^  »  j,g^n  materi- 

ally dama|(;ed 
through  the  improper  conduct  of  the  captain,  who  was  also  a  part-owner  of  the 
vessel,  and  the  freighters  brought  an  action  on  the  case  against  liim  and  his  co- 
part-owners  for  negligence  in  the  conveyance  of  the  goods: — Held,  that  snch 
action  wan  well  brought,  although  the  captain  had  entered  into  a cliarter-pirty 
undersea!  with  the  freighters,  by  which  lie  engaged  to  convey  tlie  cargo  to  its 
port  of  destination  ; — it  not  appearing  from  that  instrument,  that  he  posfessed 
^  ^y  other  character  or  interest  than  that  of  commaoder  or  inaster. 
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1821.        wholly  lost  to  the  plaintiff,  whereby  he  not  only  lost  the 
oranges  and  large  gains  which  he  might  otherwise  have  made 


Lbsub  > 
«.  of  the  same,  but  was  put  to  great  expence  and  incoBvenieiice 

from  the  want  of  them.    The  second  count  stated,  that  the 
defendants  being  owners  of  the  vessel,  the  plaintiff  diipped 
and  the  defendants  accepted  on  board  her,  at  Si*  Michattt 
S76  boxes  of  oranges  of  the  plaintiff,  of  the  value  of  lOOOlL 
to  be  safely  and  securely  conveyed  therein  direct  to  Ltmdom, 
and  there  to  be  delivered  to  the  plaintiff,  for  certain  reaaoQ- 
abie  reward  to  be  paid  the  defendants  in  that  behalf,  wherenpon 
it  became  their  duty,  as  such  owners,  safely  and  securely  t6 
convey  the  oranges  from  St.  Michaers  direct  to  London^  and 
to  procure  a  skilful,  competent,  and  proper  master  or  com^ 
mander  to  prosecute  the  voyage  in  that  behalf;  yet  that  the 
defendants,  not  regarding  their  duty  as  such  owners,  did  not 
nor  would  safely  convey  the  oranges,  or  cause  them  to  be 
safely  conveyed  from  St.  MichaePi  direct  to  hondon^  nor 
did  they  procure  a  skilful,  competent^  or  proper  master  or 
commander  to  prosecute  the  voyage,  but  on  the  contrary 
thereof,  employed  so  improper  and  unskilful  a  master  and  con- 
mander  in  that  behalf;  that  by  and  through  his  unskilful  and 
improper  conduct  in  not  proceeding  from  St.MichaeFs  dired 
to  LondoPf  that  the  oranges  were   perished,   rotten,    dete- 
riorated in  value,   spoiled,  and  wholly  lost  to  die  plaintiff. 
There  were  other  counts,  stating  that  the  oranges  should  have 
been  conveyed  by  the  defendants   in  their  vessel  from  Si. 
MichaeVs  to  London^  and  there  delivered  to  the  plaintiff 
within   a  reasonable    time,    and   that  they  were  not  safdy 
conveyed,   througli  the   carelessness  and  negligence  of  the 
master  in   delaying  the  voyage.      The  defendants  pleaded 
Not  Guilty. 

The  cause  came  on  for  trial  before  Lord  Chief  Justice 
Dallas,  at  Guildhall^  at  the  adjourned  Sittings  after  JIft* 
chaelmas  Term,  1820,  when  the  Jury  found  a  verdict  for  the 
plaintiff,  damages  1 10/. ;  but  his  Lordship  reserved  the 
point  for  the  opinion  of  die  Court,  as  to  whether  the  action 
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WIS  maintiiiitble  or  not,  and  a  rule  to  shew  caose  having  been        1 8S1. 
accordingly  obtained  by  Mr.  Serjt.  Faughan  in  the  last  Hi* 


2arif Tenn»  thatthis  verdict  mkbt  be  set  aside  and  a  nonsuit  v» 

^  ^     .  WlUOV4 

entered,  the  Court,  after  argnmeiit  by  him  and  Mr.  Serjt 
Toddy  in  support  of  the  rule,  and  Mr.  Ser)t«  Lens  agiutist  it, 
directed  the  UtctB  to  be  turned  into  the  following  «ase: — 
.  The  {riaintiff  is  an  orange  merchant  rending  at  the 
island  of  St,  MichatTs,  in  the  Amm.  The  three  defend* 
ants  are  owners  of  the  ship  Eliza  and  Jane,  of  London,  and 
Jenldng  was  also  the  master  of  thai  ii^essel,  on  a  voyage  from 
St.  Michaet$  to  London  with  a  cargo  of  oranges  shipped  by 
the  plaintiff,  under  ii  bill  of  lading  AgoxA  by  the  defenifatit 
Jenking(a)*  By  charter-party  under  setl,  of  AeMA'Sep- 
tember,  1819#  between  the  defendant  Jenking,  as  com- 
mander of  the  Eliza  and  Jane,  then  lying  in  die  port  of 
Londont  of  the  one  part,  and  John  Adam  and  the  plaintiff, 
as  freighters^  of  the  other,  Jenking  covenanted  that  he,  as 
commander,  or  some  other  proper  perMm  in  his  stead, 
should  receive  a  full  calrgo  on  board  at  London,  and  being 
dispi^cbed  therewith  on  ot' before^ the  5th  October  dien  nex^' 
should  with  ^  possible  speed  proceed  to  St.  Michad^s,  where 
the  commander  should  immediately  give  notios  to  the  agents  of 
the  freighters,  and  make  a  true  deliviiry  of  the  cargo,  agreeably 
to  bills  of  lading;  and  on  the  completion  of  the  defivery, 
immediately  receive  on  board  from  such  agents,  aU  such  quan^ 
ticies  of  fruit  in  boxes  as  they  should  thbk  fit  to  load  (not 
exceeding,  &c«);  and  being  dispatched  therewith,  should 
immediately  return  direct  to  the  port  of  London,  where; 
being  arrived  and  ready  to  deliver,  the  commander  should 
give  immediate  notice  thereof  in  writing  to  the  freighters, 
and  make  a  true  delivery  of  the  whole  of  the  cargo,  agree- 
ably to  bills  of  lading*  And  the  commander  further  agreed, 
that  the  vessel  should  lay  at  St.  MiehaePi  for  the  purposes  of 
delivering  the  outward  and  receiving  the  homeward  cargo, 
5S  days,  if  required.    Then  followed  covenants  by  him  for 

(a)  For  Uie  form  of  tiiis  bill  of  lading,  see  Tkomsm  v.  Adam,  ante, 

mi.  T.  sao* 


439  ,^AMWB  IN  MfCVABLMAS.  TBlllI, 

1881<        most  inuniDent  dnagar ;  Rod  'from  hii  cowtttit  state  of  im 


ebriety,   firolnicted    the  voyage,    even  after   be   came  ia 
V.  sight  of  land.    Oa  the  vfessers  arrival  at  Penzadce,  die  was 

WiuoM.      gUjg^  1^  pill  jg  ih^f^  fQf  proTOioiiB,  and  sailed  again,  triieii 

in  conse^eoteiof  its  blowing  bard,  Jiaa&ii^  rctomed  agam 
to  that  place,  where  he  bad  the  vessel  cleaned  and  bumf, 
instead  of  prooeediog  direct  to  London^  where  she  did  net 
arrive  until  the  dtb  May^'  1820.  The .  car^^,  althoogli 
originally  ship(^  in  a  high  state  of  perfection,  was  on  ils 
arrivd  found  to*  bd  much  damaged.  If  those  delays  bad  not 
been  caused  by  Jentdngp  the  vessel  would  have  anri?ed  ia 
the  month  of  Mtarch  preceding,  when  oranges  -were  worth 
9L  10s. par  box;  whereas,  from  the  bad  state  m  which  they 
were  found,  they  only  averaged  1/.  per  box. 

.  The  quesdon  for  the  ophiion  of  the  Gonrt  was,  wfaethei' 
'  Ais  action  were  maintainable  or  not ;  if  it  were,  the  venfict 
vas  to  stand ;  if  not,  a  nonsuit  was  to  be  entered. 

-  The  case  came  on  for  argument  on  a  former  daj  in  this 
Term,  when 

Mr.  Seijt.  LiM,  for  the  plaintiff,  submitted,  that  the 
actbn  was  wdl  brought  against  the  three  defendants  as 
owners,  independently  of  the  charter-party  entered  into  by 
Jtnking  ai  the  commander  of  the  vessel,  which  was  not 
for  himself  and  Others,  or  as  owner,  but  in  his  capacity  of 
commander  alone.  It  does  not  appear  in  any  part  of  that 
instrument  who  the  owners  were;  nor  does  it  contain  any 
covenant  as  to  the  conduct  or  misconduct  of  the  captain, 
which  is  the  sole  ground  of  the  present  action.  It  may  be 
objected  however,  that  the  plaintiff's  remedy,  if  any,*  n 
exclusively  on  the  charter-party  against  Jenking  as  Ae  com- 
mander, and  not  against  him  and  the  two  other  defendants  as 
^  owners.    If  the  action  were  brought  for  die  breach  of  any 

of  the  stipulations  in  the  eharter-party,  it  is  true,  the  plain- 


Wiuoa. 
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lifF  could  not  almidoii  his  remedy  by  covenant,  and  resort        1821. 
to  asmmpsit  or  case ;  for  where  there  is  a  remedy  of  a  higher       rlwa 
dbscription,  recourse  must  be  hud  to  that  ttlone*    This  case      _  «. 
however,  does  dot  full  within  that  principle  i  for  the  plaintiff 
contracted  with  Jenking  in  his  character  of  commander^  and 
not  as  a  part-owner ;  and  whether  he  could  bind  bis  co-part- 
owners  by  the  charter-party  or  not,  is  another  question.    The 
contract  was  not  made  between  the  same  parties,  nor  with  the 
defendants  as  owners ;  for  two  of  them  were  not  even  named 
in  the  charter-party,  and  Jenking' orAy  stipulated   to  per- 
form certab  covenants,  as  roaster  or  commander  of  the  ves- 
sel; and  if  this  action  were  not  maintainable,  the  plaintiff 
would  have  no  remedy  whatever  against  the  owners,  and  the 
conduct  of  the  captun  forms  no  particular  covenant  in  that 
instrument.     The  subject-matter   of   the  actbn  therefore 
is  wholly  different  from  the  charter-party,  and  founded  on  a 
collateral  duty  cast  on  the  owners  as  such.    Although  in- 
Schack  V.  Anthony  (a),  it  was  decided,  that  the  owner  of  a 
vessel  could  not  mamtain  assumpsit  for  freight,  where  there 
was  a  charter-party  under  seal  for  the  payment  of  it,  be- 
tween the  master  as  such,  and   the   freighter ;   yet   there, 
the  charter-party  was  entered  into,  and  the  master  acted  as 
agent  for  the  owners  for  the  delivery  of  the  goods  to  the 
consignees   on   a  stipulated  freight,    and  he  therefore  had 
power  to  bind  his  owners,  and  render  them  liable  for  his 
acts;   and  Lord  EUenborough  there  said  (6),  that  ''a  con- 
tract under  seal  was  entered  into  by  the  captain  on  behalf  of 
the  plaintiffs  (the  owners),  with  one  of  the  partners  in  the 
house  of  the  consignees  ;  after  which  the  plaintiffs  chose  to 
bring  an  action  of  assumpsit  against  that  very  partner  for  the  ' 
identical  thmg  already'contracted  for  with  their  own  cap- 

m  

tain.''  There  too,  the  interest  of  the  parties  was  the  same, 
and  the  one  as  the  agent  for  the  others,  stipulated  for  the 
delivery  of  goods  on  the  payment  of  freight.  Here  how- 
ever,   the   action  is   founded  on  tor/,  as    the  plaintiff  has 

(a)  1  Maul.  &  Selw.  573 (^}  Id.  675. 

VOL,    VI.  E    E 
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1821.       stistained  an    injury  through  the  miacouduct  of  the  cap* 
-^^"""^        lain  alone;   and  aldiougfa  he  vras  a  part  owner,  still   the 
V.  other   two   defendants  were  answerable  for  bis  acts.     In 

WiLsoif.  j^inlyride  V.  Thornton  (a),  it  was  held,  that  a  lessor  bad 
his  election  to  bring  either  an  actioti  on  the  case  in  nature 
of  waste,  or  of  covenant  against  a  lessee  who  eove^ 
nanted  to  yield  up  the  premises  in  repair  at  the  end  of  the 
term ;  for  the  lessor  had  a  remedy  by  the  common  law,  as 
well  as  on  the  covenant  or  contract  of  the  lessee.  'So,  here 
this  may  be  considered  as  a  tort  arising  out  of  a  contract,  in 
which  case  the  plaintiff  may  have  his  remedy  either  against 
the  captain  or  the  owners.  Although  the  captain  acted  for 
them^  he  could  not  bind  them  by  any  covenant  in  the  char- 
ter-party ;  and  even  if  diere  had  been  a  covenant  there  ap- 
plicable to  his  conduct,  still  it  would  not  bar  the  plaintiff 
from  suing  in  this  action,  which  is  founded  on  the  custom  of 
the  realm,  and  more  particularly  so,  as  the  owners  are  the 
only  responsible  persons.  The  cases  of  Max  v.  Itoberls(jb)f 
and  Weall  v.  King  (c),  do  not  appear  to  bear  on  the  present 
question,  whilst  that  of  Kinlyside  v.  Thornton  is  expressly  id 
point  to  shew  that  the  plaintiff  may  resort  to  different  re- 
medies against  different  parties ;  and  the  charter-party  entered 
into  by  Jenking  does  not  affect  him  as  part  owner,  bol 
can  only  operate  against  him  as  master  or  commander, 
sind  no  liabilities  whatever  could  attach  to  the  owners,  by 
'  any  of  the  covenants  contained  in  that  instnunent. 

Mr.  Serjt.  Taddy,  for  the  defendants,  submitted,  first,  that 
this  action  could  not  be  maintained  against  the  defendant 
Jenking  alone ;  and,  secondly,  if  it  could  not,  it  would  not' 
Ire  against  him  jointly  with  the  two  others.  In  order  to 
shew  thb,  it  is  only  necessary  to  look  at  the  declaration, 
charter-party,  and  facts,  as  fou)id  in  the  case.  In  the  first 
count,  the  breach  is  founded  on  the  delay  of  the  voyage,  and 
the  second  is  for  not  proceeding  from  St.  MichaeFs  direct  to* 

(f)  t  Sir  Wttu  Blac.  llll>  (»)  12  East,  89.       ■    (c)  Id.  452. 
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London ;  and  the  two  leading  provisions  in  the  charter-party       1821. 
refer  immediatelj  to  these  particular  points ;  for  by  the  first 
the  captain  co?enante(],  on  being  dispatched  with  a  cargo  al  v. 

St.  MichaeTs,  to  return  direct  to  London,  and  there  make  a      ^'^^"^ 
true  delivery  of  the  whole  of  such  cargo,  and  he  then  cOi« 
venanted  as  to  its  being  properly  managed  while  on  board 
the  vessel,  and  that  she  should  be  properly  fitted  and  pro- 
visioned  for  the  voyage ;  and  it  has  been  expressly  fonnd» 
that  the  chief  cause  of  the  delay  was  the  misconduct  of  the 
captain,  in  not  having  the  vessel  properly  victualled  when  she 
left  St.MichaeVu    It  is  a  settled  rule  of  law,  that  a$»ump^ 
ut  or  tort  cannot  be  muntained  if  there  be  a  remedy  by  a 
specialty,  deed,  or  covenant ;  and  here  the  plaintiff  should 
have  declared  on  the  charter-party,  as  bemg  the  only  avail- 
able instrument  against  the  defendants*    The  bill  of  lading   ' 
was  effected    subsequently  to  the  charter-party,   and  boA 
these  instruments  were  signed  by  Jinking,  and  have  mutual 
reference  to  each  other;  for  by  the  former,  the  freight  was  to 
be  paid  according  to  the  charter-party.    The  consequence 
then  is,  that  the  plaintiff  could  only  sue  Jenking  on  his  co-p 
Tenants  in  the.charter-party^  as  the  only  remedy  the  de- 
fendants would  have  against  the  plaintiff  would  be  by  bring- 
ing an  action  against  him  for  the  breach  of  any  atipulatioa 
contained  thereb,  as  to  the  shipment  of  the  cargo  or  the 
payment  of  freight    The  case  of  Schack  v.  Anthony  is  not 
only  decisive  of  the  present,  but  carries  the  principle  much 
further,  to  shew  that  this  action  cannot  be  maintained ;  for 
there,  although  the  captain  was  the  agent  of  the  owners,  it 
was  held,  that  he  could  not  bind  them  by  his  covenants  in 
the  charter-party.    In  order  to  have  rendered  them  liable 
on  that  instrument,  he  should  have  been  authorized  by  deed, 
to  enter  into  it  on  their  behalf ;  for  in  Thomson  v.  Brown  (a), 
it  was  held,  that  an  obligation  by  deed  cannot  be  discharged 
or  altered  but  by  deed ;  and  as  the  captain  of  a  vessel  must 
be  considered  as  an  agent  in  a  commercial  point  of  view, 

(«)  Ante,  vol.  i.  358. 
£  E  2 
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1821.        he  cannot  bind  hU  owners  by  a  charter-partj  mxiler  seal,  eo' 
Lbslib       ^^^^  ^°^^  between  himself  and  the  fre^hter,  withoota  skniar 
«•  antfaority  from  his  owners  so  to  do.    Although  the  declara- 

tion  is  framed  in  tort^  it  is  quite  clear  that  this  action  oooid 
not  have  been  maintabed  against  the  defendant  JenAMg* 
alone ;  for  though  laid  in  tort,  the  action  is  founded  on  con- 
tract, and  must  be  incident  to  the  same  rules  as  «re  applF> 
cable  to  an  action  of  the  latter  description,  Weatt  v.  King  (a) ; 
and  if  it  could  not  ha^  been  maintained  as  against  die  master, 
a  fortiori  it  cannot,  as  against  hira  jointly  with  the  two  other 
defendants ;  and  as  the  action  is  commenced  against  three, 
and  the  charter  piarty  was  entered  into  by  one  only,  this  is  a 
fatal  objection  to  the  plaintiff's  right  Co  recover.  So,  Max 
V.  lio&eitf  (i),  has  established  the  principle,  that  although  a 
plaindff  elect  to  sue  in  tort,  where  the  complaint  sou^t  to 
be  redressed  arises  out  of  a  breach  of  contract,  the  same 
rule  will  bold  as  to  tbe  formality  and  strictness  of  proof,  as 
though  the  action  had  been  laid  ex  contractu.  Jn  Kinfyside 
T.  Thornton,  the  tenant  had  comniitted  actual  waste,  by 
pulling  down  and  taking  away  fixtures  which  belonged  to  the 
premises,  and  was  thereby  guilty  of  a  tort  independently  of 
the  covenant,  and  the  landlord  was  not  thereby  predoded 
from  any  remedy  he  might  have  against  him  on  the  covenant 
Here,  however,  the  plaintiff  has  sustained  no  injury  independ- 
ently of  the  covenants  entered  into  by  Jenking  in  tbe  char- 
ter-party. The  case  of  Jones  v.  Hill(jc),  however,  is  an 
express  authority  to  shew,  that  an  action  on  the  case  for 
permissive  waste  is  not  maintainable  against  a  tenant  for 
years,  if  he  hold  premises  under  an  express  contract  or  cove- 
nant to  repair.  So,  in  Dyer  (d),  it  is  laid  down,  that  if  a 
lessee  covenants  to  repair,  and  does  not,  waste  will  not  lie. 
It  therefore  appears/  that  waste  can  only  lie  for  that  which 
would  be  waste  if  there  were  no  stipulation  respectii^  it. 

(«)  IS  East,  45«. (b)  S  New  Rep.  4^4.     S.  C,  (in  erroi),* 

12  East,  89. (c)  Ante,  vol.  i.  100. (d)  198(b),  pi.  M. 
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And  ID  Coke'LiitUt&n  (a),  it  is  md^  that  an  action  of  wastei 
indepeodenUy  of  contract|  against  a  lessee  for  life  or  years, 
did  not  lie  against  them  at  the  comhioir  law,  bat  was  given 
,  by  tlie  statute  of  Gloucester.    .  The  Countess  of  Shrewsbury s 
case  (b)  does  not  press  on  the  pfeaeiit ;  where  it  was  decided, 
that  if  a  man  le^e$  a  house  to  ano^ier  for  life  or  years, 
either  by  deed  or  by  parpl,  the  lessee  is  not  bound  to  repair 
it,  without  an  agreement  for  that  purpose;  but  the  lessee, 
who  had  the  use  of  it,  ought  to  do  so,  though  he  was  not  sub- 
ject to  an  action  at  the  common  law  for  not  repairing  it;  for 
an  action  of  this  description  could  not  be  maintained  against 
the  defendant  Jenking  alone,  as  the  plaintiff's  only  remedy 
against  him  wa^  on  the  charter-party,  apd  tfiie  two  others  must 
hQ  jointly  liablie  with  him  by  the  stipulations  cootainied  in 
ihat  instrument,  or  not  at  all,  as  the  tort  must  be  considered 
as  aruing  out  pf  a  contract,  and  therefore  ^ldiyisible  in  its 
nature ;  besides  which,  the  plaintiff  has  sustained  no  iqjury 
whatever  independjcnlly  of  the  cov^n^ts  in  the  charter-party ; 
and  the  duty  of  the  master,  as  well  as  the  liability  of  the 
owners,  grows  out  of^  and  must  be  limited  to  that  instrument 
aloue.     The  case  of  jRice  v.  Skute  (c)  merely  determined, 
that  the  non-joinder  of  a  co-contractor  can  only  be  taken 
advantage  of  by  plea  in  abatement ;  and  ip  a  l^te  case  of 
Colvin  V.  Netoberry  (J),  which  was  an  leiction  of  tort  against 
the  owners  of  a  ship  for  not  properly  taking  care  of  goods, 
and  a  charter-party  was  entered  into  between  the  freighters 
and  the  captain  of  the  vessel,  and  a  verdict  was  found  for  the 
freighters.    On   motion  for  a  oeiv  trial.  Lord  Chief  Justice 
jibbott  was  of  o[Mnion,  that  where  there  was  a  charter-party 
between  die  master  and  freighter,  an  action  on  the  case  would 
not  lie  on  the  implied  undertaking  of  the  owners  that  the 
goods  should  be  safely  and  securely  conveyed.    [Mr.  Justice 
Burroughs — Although  the  charter-party  might  bar  the  plain* 

(«)  54  (b). (6)  5  Rep.  13(b).  (c)  5  Burr.  t611.   S.:C.  f  Sir 

r»M       m«o       una  iJ\    fff*l>S.      .m^m^      A^^t^       MO*      «BnnAa»    *A   tkSWA     kjkAII-  HA. 


1821. 


WiMOlf* 


Wm.  Blac  69^ 
ported* 


A%cp.  i.%j\uf,  \%t J    *f  aju>«.  «vJiA.      w»._^*»    •  »*«• 

<(0  This  case  does  not  appear  to  have  been  ro^ 
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1821.  tiff  as  to  any  paiticalar  remecly  he  might  have  against  the 
.^^"^^  mMSter,  Jenking,  independently  of  that  instniment,  could  he 
V.  not  maintain  an  action  of  this  description  against  the  two  other 
luoir.  defendants,  on  their  general  lialnlity  as  owners?]  That  will 
depend  entirely  on  the  nature  of  die  action,  and  whether  it 
be  founded  in  contract  or  tort.  If  it  be  in  substance  of  the 
latter  description^  it  is  quite  clear,  that  one  defendant  may  be 
acquitted,  and  the  others  found  guilty,  and  that  if  some  ody 
are  sued,  they  cannot  plead  in  abatement  the  non-joinder  of 
fhe  others,  whilst,  if  the  action  be  founded  on  contract,  die 
irerdict  must  be  either  for  all  Or  against  all.  Although  die 
jpresent  action  partakes  of  the  nature  of  both,  still  it  b  framed 
substantially  on  the  contract.  In  Bason  v.  Sandford(a), 
which  was  an  action  charging  the  defendants  with  a  breach  of 
their  duty  as  carriers.  Lord  Holt  considered  it  to  be  quad  ex 
contractA.  I£  so,  it  must  be  gbvemed  by  the  rules  applicable 
to  an  action  of  contract ;  and  the  case  of  fVeaU  v.  King  is  ex- 
pressly in  point,  to  shew  that  such  action  could  not  be  main- 
tained. It  is  stated  in  the  declaration,  that  the  plaintiff  ship- 
ped the  cargo  on  board  at  the  request  of  all  the  defendanti^ 
^nd  that  it  thereupon  became  their  duty  to  carry  it  safelyt 
This  therefore,  was  in  die  nature  of  a  joint  contract,  and  tlie 
^consideration  for  such  duty  arose  on  a  previous  contract, 
which,  to  chtfrge  the  defendants  as  owners,  should  have 
been  entered  into  with  all  of  them.  The  authorities  on  thb 
point  are  of  a  conflicting  nature  (6) ;  but  here,  as  Jenking  was 
part  owner  and  master  of  the  vessel,  and  executed  the  charter* 
party,  and  signed  the  bill  6f  lading  in  hb  ovm  name,  the 
plaintiff's  only  remedy  is  against  him,  on  the  covenants  con- 
tained in  die  former  instrument,  and  he  cannot  resort  to  an 
action  of  this  description,  to  render  the  two  defendants  liable 
with  him,  as  part  owners,  as  they  were  not  parties  either  to 
the  charter-party  or  the  bill  of  lidding. 

(a}eSUk.440.    S.  C.  Skin.  S78.    CarUi.58.    1  Show.  101.    fSlMiw. 

4T8.    S];«T.  S58.    3Mod.3Sl. {h)  See  Buddie  y.  fViUsam^  6  Ttfm 

Rep.  569.      Giwett  ▼•  R/Kdnidgef  5  East,  6S.     PowtU  v.  LoyltN,  S  New 
565 1  and  Afcr  f .  Ko6erfff,  S  New  Rep.  454. 


WlMOH. 
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Mr.  Serjt  Lem,  in  reply^ — It  is  nnnecetsaiy  to  go  iato  tB2\. 
the  distinctioDs  between  the  cases  of  Gaveii  v.  Radmdge,  ^ ^^^'^ 
and  Max  v.  Roberts^  as  here  the  action  was  founded  on  a  v. 

breach  of  duty,  which  was  imposed  on  the  defendants,  and 
ought  to  have  been  performed  by  them  in  thor  character  of 
owners,  and  which  did  not  arise  on  an  express  or  implied 
contract,  for  the  law  raises  an  obligaUon  on  diem  to  see  that 
a  cargo  put  on  board  their  vessel  diould  be  carried  safidy 
and  securely.     Besides,  this  action  is  maintainable  independ- 
ently of  Schack  v.  Ahthomf,  which  is  the  only  decision  that 
seems  to  militate  against  it;  for  here  the  defendant  Jenldng 
did  not  enter  into  tlie  charter-party,  or  sign  the  bill  of  lading 
for  himself,  as  part  owner,  or  as  agent  for  the  two  other 
defendants,  but  in  his  character  as  commander  only.    He 
therefore,  could  not  bind  diem  by  those  instruments,  even  in 
a  court  of  equity ;  and  the  pfadntiff 's  cause  of  complaint  is 
wholly  beside  the  stipulations  contained  in  the  charter-party, 
although  it  may  arise  out  of  the  same  transaction.    In  WecM 
V.  Kingf  the  gist  of  the  action  arose  out  of  a  contract,  and 
Max  V.  Roberts  was  eventually  decided  on  a  defect  in  the 
declaration.     In  Jones  v.  HiU,  the  lessee  covenanted  gene* 
rally  to  repair,  and  yield  up  the  premises  in  as  good  condi- 
tion as  they  were  in  when  finished  under  the  direction  of  a 
surveyor.    He  could  therefore  be  only  liable  on  his  covenant, 
in  which  he  had  expressly  stipulated  to  leave  the  premises  in 
ia  certain  state.    Here  however,  the  law  raises  an  obligation 
m  the  first  instance,  on  die  defendants  to  carry  the  property 
of  the  plaintiff  securely  and  properly,  independently  of  the 
charter-party ;  and  in  Kinlynde  v.  Thomton,  where  the  les- 
see had  been  guilty  of  an  actual  destruction  of  the  premises, 
the  lessor  had  his  election  to  bring  an  action  for  waste,  or  sue 
him  on  the  covenant  to  repair.     So  here,  all  the  defendants 
were  liable  as  owners,  and  Jenking  alone  as  the  commander 
of  the  vessel,  and  the  plaintiff  had  his  election,  either  to  pro- 
ceed agunst  the  former  on  their  general  responsibility,  or 
the  latter,  on  the  expreaa  stipulations  entered  into  by  him  in 
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38^1.        die  charter-party.  Besides,  this  action  is  muntainable  nguost 
J^^^         the  defendants  for  a  breach  of  daty  imposed  by  the  custom 
V-  of  the  realm,  and  they  might  have  assented  to  the  tenns  of 

the  charter-pparty  after  it  had  been  entered  into  hj  JeMku^p 
and  more  particularly  so,  as  it  was  executed  by  him  abroad, 
and  in  all  probability  he  informed  them  of  the  nature  of  the 
contract  he  had  entered  into  with  the  plaintiff,  and  be  wouU 

have  beeu  liable  to.  them  for  the  freight. 

• 

The  Court  obsenred,  that  the  case  had  been  exceedingly 
well  argued,  and  embraced  a  question  of  considerable  im- 
portance, as  the  plaintiff  had  received  the  injury  of  which 
be  complained  through  the  misconduct  of  the  captain,  who 
was  also  a  part  owner ;  and  they  referred  to  the  case  of 
^reihertanv.  Wood  (a),  to  shew  that  the  declaration  was 
properly  framed  as  for  a  misfeasance,  and  in  which  the  ac-.. 
tion  was  founded  upon  a  breach  of  duty  imposed  by  the 
custom  of  the  realm,  wbiph  was  copsidered  to  be  a  breach 
of  the  l^w ;  and  they  remarked,  that  it  required  considera- 
tion, whether  the  action  was  well  bro.ught  aipinyt  all  the 
defendants,  or  whether  it  should  not  hfive  been  brought 
figainst  Wilson  and  Redhouse,  witbpiit  making  Jenking  a 
/co-defendant^ 

Cur.  adv.  vuU. 

Lord  Chief  Justice  Dallas  on  this  day,  having  stated 
^he  declaration,  and  briefly  recapitulated  the  circumstances 
of  the  case,  delivered  the  judgment  of  the  Court  as  fol- 
lows : — 

On  these  facts  we  are  of  opinion,  that  thb  action  is  pro- 
perly brought.  The  owners  of  a  ship,  for  whose  benefit  she 
is  nai^gated,  are  bound  by  the  maritime  law  to  the  owners  of 
goods  shipped  ^nd  received  on  board  to  be  carried,  for  the 
^ue  carriage  thereof,  and  are  liable  for  any  negligence  on  the 
purt  of  themselves  or  their  servants,  whereby  the  goods  may 

(a)  Aute,  141. 


WM'Sou* 
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be  damaged.  If,  without  fraud,  and  in  the  due  course  of  the  1821. 
ship's  employiiienty  the  master  makes  a  diarter-party,  i]m  /'^''^ 
ship  owners  are  not  thereby  diyested  of  liability,  but  are  still  ^  «. 
iiable  for  the  performance  of  such  duties  belonging  to  them, 
in  that  character,  as  are  not  inconsistent  with  the  sUpula* 
tions  contained  in  the  charter-party :  and  whether  that  in« 
stniment  be  made  under  the  seal  of  the  master  or  not,  seems 
to  make  no  difference  in  this  respect;  because  the  ship^ 
owners  are  not  charged  directly  upon  the  contract  of  charter- 
party,  but  upon  their  general  liability  as  principals  in  the 
adventure,  deriving  profit  from  the  ship's  employment.  A 
special  action  on  the  case,  like  the  present,  seems  to  us  to 
be  a  proper  form  of  action,  for  recovery  of  damages  for  the 
breach  of  such  duties.  A  difficulty  has  been  pressed  upon 
the  Court  in  the  course  of  tbe  argument,  arising  from  the 
circumstance,  that  the  defendant  Jenking  unites  in  himself 
the  character  of  master  or  commander,  and  also  of  a  part- 
owner.  In  the  charter-party,  however,  be  is  not  described 
as  part-owner,  but  as  commander  only ;  nor  does  it  appear 
that  the  plaintiff  knew  that  he  possessed  any  other  character 
or  interest  than  that  of  master  or  commander.  It  seems  Ip 
us  therefore,  that  this  circumstance,  thus  unknown,  cannot 
be  set  up,  either  by  him  or  by  the  other  part-owners,  to  bar 
the  plaintiff  of  a  right  of  action,  to  which  he  would  other- 
wise have  been  entitled.  In  this  view  of  the  case,  none  of 
the  questions  are  involved,  in  which  so  much  difference  of 
opinion  has  arisen,  in  those  of  Govett  v.  Radnidge,  Powell  v« 
Layton,  Max  v.  Roberts,  Weall  v.  King,  and  other  cases 
of  a  like  nature;  for  if  this  action  is  maintainable^  as  we 
think  it  is,  against  the  defendant  Jenking,  as  well  as  against 
the  other  two  defendants,  it  is  unnecessary  to  consider  whether 
it  could  have  been  sustained  against  those  two  defendant^ 
idloue,  if  it  had  not  been  maintainable  against  Jenking. 

Judgment  for  the  plaintiff. 
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Wednesday,  CarR,  Gent.  OOe,  &C.  V.  SMYTmSS,  Cl^tk* 

Nov.  J8.  ' 

Where  the  jThis  was  an  action  brought  by  the  plaintiff,  an  attofuqr^  to 
^eyf'cUin^  recover  the  moiety  of  42/.  158.  lOd.  being  the  amount  of  his 
th  d^ f  'd^"*!  "'*"  ^^  ^^^^  ^^^  preparing  a  lease  and  counter-part  of  a  fiurm 
as  bis  moiety  taken  by  the  defendant  for  a  term  of  years,  firom  one 
peaces  for  Mr.  Lempriere,  the  espences  of  which  were  agreed  to  be 
£»iule^%  fiv£  P^^  ^°  moieties  by  the  lessor  and  the  defendant  as  lessee. 
7^^  *^-  The  lease  was  prepared  in  1 8 1 5,  and  the  plaintiff  delivered  his 
htm  for  the  re-  bill  to  the  defendant  in  September,  1820,  and  as  the  latter 
sun,  and  the  refused  to  pay  its  amount,  he  was  served  with  process  io 
ftS^'tS^de!*^  this  action  in  the  month  of  February  last.    The  defendant's 

llTery  of  the     attorney,  on  the  3d  April  following,  and  previously  to  the 

declaration,        ,,.,.,,,.  , 

took  out  a       delivery  of  the  declaration,  took  out  a  summons  to  stay  pro- 

att^r  proceeds  ceedings  upon  payment  of  15/.  and  the  costs  then  incurred, 
ingson  pay-  which  the  plaintiff  declined  to  accept,  and  proceeded  in  the 
and  the  costo  action  by  delivering  a  declaration  for  work  and  labour  in  pre- 
which  the  '  paring  deeds  and  giving  attendances.  The  defendant  pleaded 
f^u>  w-  ^^  General  Issue,  and  on  the  15th  May  paid  15/.  into 
cept,  but  pro-  Court,  which  the  plaintiff  took  out  on  the  13th  November 
action  by  de-  instant,  in  full  satisfaction  of  his  demand,  and  gave  an  ap- 
claration^  and  P^intment  to  tax  the  costs,  which  was  done  on  the  same  day, 
^<Mid*d  *th*"*  when  the  Prothonotary  allowed  the  plaintiff  all  the  coats  ia- 
general  issue,  curred  up  to  that  time,  amounting  to  ?/•  18s.  4c/.  although 
Jqto  Court,       ^^  defendant's  attorney  protested  against  such  allowance, 

plalntiff'afterr  ^^^^^^"S  ^^^^  ^^^  plainti^  could  not  be  entitled  to  any  cosU 
wards  took  out  incurred  subsequently  to  the  takinir  out  the  summons  to  stay 

in  fuU  satis-  ,.  ^         J  ^    t  ,    .         ^  rwJ 

factipn  of  his    proceedmgs  upon  payment  of  the   15/.  into  Court.      The 

Court  rafn^d  ^^ove  sum  however,  having  been  paid  to  the  plaintiff  with^ 

ef  tSljosu"  ^^^  prejudice  to  any  application  to  the  Court, 

incurred  be- 

taining  the  Mr,  Serjt.  CrosBp  ou  the  24th  instant,  obtainied.  a^  rule, 

takinglhe  mo-  ^"''^"g  "P^"  ^^^  plaintiff  to  shew  cause  why  so  much  of  the 
ncy  out  of      rule  of  the  15tli  Jfoy  last,  as  related  to  the  costs,  should  not 

Court,  there  .y         '  / 

being  nothing 

oppressive  or  vexatious  in  the  plaintiff's  conduct. 
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be  dMchaiKed,  sod  why  it  should  not  be  referred  back  to 
the  Prodionotarjr  to  tas  the  plaintiff's  costs  to  the  3d  jipril 
laity  and  also  to  tax  the  costs  of  the  defendant  incurred  in 
this  action  subsequent  to  that  day,  and  why  the  amount  of 
such  respective  costs,  when  so  taxed,  should  not  be  set-off 
the  one  against  the  other,  and  the  iMdance  only  be  allowed  as 
between  the  parties,  and  that  the  plaintiff  should  refund  such 
balance  (if  any)  to  the  defendant  or  his  attorney ;  and  why 
the  plaintiff  should  not  pay  the  defendant  his  costs  of  this 
application.  The  learned  Serjeant  relied  on  the  case  of 
James  v.  Haggeit  (a),  as  being  precisely  in  point,  and  cited 
those  of  Zemn  v.  Cornell  (fi),  Roberts  ▼.  Lambert  (c),  and 
Johnson  ▼•  Houlditch  (d),  as  applicable  to  and  strongly  in 
favor  of  the  motion.  [Mr.  Justice  Richardson  referred  to 
the  cases  of  Burmester  ▼•  Hitch  (e),  where  the  decision  of 
this  Court  in  Roberts  v.  Lambert  was  much  doubted,  and  to 
Draper  v.  Neill^  where  an  application  similar  to  the  present 
in  principle,  had  been  discharged  on  terms,  on  a  previous 
/day  in  this  Term  (/).] 

(a)  f  Bam.  Sc  Aid.  776.    S.  C  1  Chit  Rep.  471.  (»)  t  Tbaat 

•OS.— — (0  Id.  S83.  (filBun.  578.  .■         (f)  13 £ait,551. 


1891. 


(/)  Drapbr  v.  Nbill. 

Ma.  Serjt  Vm^^hoMf  on  tlw  first  day  of  tUi  Tern,  obtained  a  mle  nw, 
that  the  defendant  might  be  at  liberty  to  pay  into  Court  the  som  of  47k 
and  that  if  the  plaintiff  ihonld  accept  thereof,  with  costs,  np  to  the 
Md  Jwu  last,  he  should  pay  te  defendant  the  costs  Inconred  shice  that 
time,  the  defendant  having,  on  that  day,  tendered  that  sum  to  the 
plaintiff's  attorney ;  but  that  in  case  the  plaintiff  would  not  accept 
thereof  with  such  costs,  that  that  sum  might  be  struck  out  of  the  declan- 
tion.  He  founded  his  motion  on  an  aiUdaTlt  which  stated,  that  the  de- 
fendant was  originally  indebted  to  the  plaintiff  bi  the  sum  of  800/.  but 
that  such  debt  was  afterwards  reduced  to  471.  by  the  defendants  liMn% 
goods  and  securities  for  the  remainder  to  the  plaintiff;  that  shortly  afler 
this  arrangement,  the  defendant  was  arrested  at  the  suit  of  the  plaintiff, 
and  two  days  afterwards  obtained  a  summons  to  stay  proceedings  ou 
payment  of  that  sum  and  the  costs  of  ^e  action  incurred  previously  to 
that  time,  which  was  tendered  to  the  plaintiff  at  the  Judge's  chambers 
on  the  attendance  of  the  summons,  but  which  he  refused  to  accept, 
atating  that  his  demand  amounted  to  ^.  and  afterwards  proceeded  in 
t|ie  action  by  delivering  a  dechiration.  The  learned  Serjeant  relied  on 
the  case  of  fUffcrU  v.  Lmbtri^  as  beisf  pre^sely  ip  point,  ai|d  submitted|^ 


Carr 
Shvtbibs. 


Monday, 
Mot.  IV* 
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182t.  Mr.  Serjt.  Lens  now  shewed  cause  on  an  affidavit  of  the 

^^        plaintiff,  which  stated,  that  in  October,  1815,  the  defendant 
V.  took  a  mansion,  park,  and  farm  belonging  to  Mr.  Lem" 

priere,  on  a  lease  for  years,  who  agreed  with  the  defendant 
that  the  expences  of  preparing  that  instrument  should  be 
borne  equally  between  them ;  that  such  expences  amounted 
to  42(.  I5s.  lOd.  one  moiety  of  which  was  immediately  paid 
to  the  plaintiff  by  the  lessor ;  that  the  plaintiff  made  re- 
peated applications  by  letter  to  the  defendant,  for  payment 
of  his    moiety,  amounting   to  2\L  7s.  lid.  of  neither  of 
iwhich  did  he  1;ake  any  notice,  until  thp  14th  December  Int, 
when  he  requested  to  have  the  particulars  of  the  plaintiff's 
/demand,  which  being    furnished  him,  he  took  no  further 
notice  of  it,  in  consequence  of  whichj  the  plaintiff  issued 
common    process  against  him  on  the  7^  February  last, 
and  on  the  29th  March  following,  he  received  a  letter  from 
the  defendant's  agents,  informing  him   that  the   defendant 
objected  to  pay  the  moiety  of  the  bill  delivered  to  him,  but 
desired  the  plaintiff  to  take  a  less  sum,  or  submit  the  amount 
]U>  a  professional  man.    Tije  leaiined  Serjeant  submitted,  that 
under  these  circumstances,  there  was  no  ground  whatevef 
for  the  present  application ;  that  in  James  v.  Raggett^  the 
action  was  brought  for  two  separate  sums,  one  of  which  the 
defendant    paid    into  Court,    and  the  plaintiff  afterwards 
finding  that  he  could  not  support  his  action  for  the  other 
part  of  his  demand,    took  the  money  out  of  Court,  and 
abandoning  his  other  demand,  discontinued  the  action,  and 
tlie  Court  in  effect  considered  that  the  sum  paid  into  Court 

that  tbe  offer  majle  by  the  defendant  at  the  Judge's  chambers,  was  equi- 
valent to  a  tender. 

Mr.  Serjt  Pell  afterwards  shewed  canse. 

Tbe  Court  referred  to  the  caseK  of  Bwmuster  t*  HUchy  and  Last  v. 

Benton  {a\  and  observed  that  the  defendant  would  receiTe  no  inconTeni* 

ence  by  their  not  interfering,  and  that  the  tender  should  have  been  made 

previously  to  the  issuing  the  writ ;  and  they  ordered  tbe  rule  to  be  dta* 

charged}  and  that  the  costs  of  the  application  should  be  costs  in  the 

cau«c. 

(a)  2  M«rth.  478. 


Shvthibs. 
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was  the  only  legil  debt  due  to  the  plaintiff,  and  for  which  he  1821. 
could  reco?er.  The  deciaioh  of  the  Court  in  Johnmm  v.  ^]^ 
Houlditch,  was  founded  on  the  oppressive  conduct  of  the  ^__f* 
plaintiff,  by  his  keeping  out  of  the  way  of  the  defendant,  in 
order  to  prevent  a  tender.  In  Gibbon  v.  Copeman  (a),  a 
rule,  in  terms  similar  to  the  present,  was  granted  on  the  au- 
thority of  Zeevin  v.  Cowell,  and  Roberts  v.  Lambert,  and 
discharged,  as  it  appeared  there  was  nothing  oppressive  in 
the  plaintiff's  conduct  So  m  Burmester  v.  Hilch,  Lord 
Ellenborough  said  (6),  ''  I  see  no  reason  for  adoptbg  a  new 
rule  of  practice  for  sub-dividing  the  period  for  paying  money 
into  Court,  and  constituting  a  new  stage  of  proceeding;  un« 
less  we  saw  clearly  in  the  particular  instance,  some  con- 
trivance or  vexation  on  the  part  of  the  plaintiff."  Here,  so 
far  from  the  plaintiff's  conduct  being  oppressive,  he  has 
shewn  the  greatest  indulgence  to  the  defendant,  as  his  cause 
of  demand  arose  five  years  before  the  action  was  brought, 
and  the  lessor  paid  his  n(ioie^  of  the  ezpences  shortly  after 
the  lease  and  counter-part  had  been  prepared. 

Mr.  Serjt*  Crosi  in  support  of  the  rule.^— The  principle 
to  be  deduced  from  all  the  decisions  is,  tiiat  if  on  a  sum- 
mons to  stay  proceedings  on  payment  of  debt  and  costs,  the 
plaintiff  refuses  to  accept  them,  and  the  defendant  brings 
them  into  Court,  and  the  plaintiff  afterwards  proceeds  in  the 
action  so  as  to  compel  the  defendant  to  plead,  it  is  oppressive 
and  vexatious.     Although  the  lease  was  prepared,  and  the 
plaintiff  sent  in  his  bill  to  the  defendant  in  1815,  yet  he  was 
not  furnished  with  the  particulars  of  the  demand  until  De^' 
cember  last,  and  the  action  was  commenced  in  the  month  of 
February  following;  and  it  was  afterwards  proposed'  to  the 
plaintiff  to  refer  the  amount  of  his  demand  to  some  pro- 
fessional man,  to  which  he  objected,  but  delivered  a  decla- 
ration after  the  defendant  had  obtained  a  summons  to  stay 
proceedings  on  payment  of  a  certain  sum  and  the  costs  then 
(a)  t  Marsh.  39S.    S.  C,  5  Tanat  840.  (6)  IS  East,  562. 
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1821.       ioiciirriiGli  and  which  sum  ih%   pkintiff  afterwards  dioo^ 
^T^^        prQjper  to  take  out  of  Gourt,  in  full  satisfaction  of  his  ckiai* 
«•  In  Burmesier  v.  Hikh^  no  vexatioa  whatever  was  shewn ;  and 

although  Mr.  Justice  Le  Blane  said  (a\  that  ^*  the  practiof 
would  introduce  great  uocertunty  and  vexation  to  the  pfaun- 
tiff; — as  after  an  action  brought,  a  sum  might  be  teadeied 
to  the  plaintiff's  agent  in  town,  who  would  not  perhaps  be 
apprised  of  the  exact  state  of  his  client's  demand  in  the 
country."  Yet  here  the  phuntiff  himself  was  an  attorney, 
and  must  therefore  be  taken  to  be  fully  cognizant  of  the 
practice  of  the  Court ;  and  under  all  the  circumstances,  hn 
conduct  has  been  oppressive  as  against  the  defendant. 

Lord  Chief  Justice  Dallas. — I  am  of  opbion,  that  on 

the  result  of  the  facts  before  the  Court,  there  is  no  ground 

whatever  for  this  application.    The  defendant  obtained  a 

summons  on   the  Sd  Aprils  that  the  proceedii^  in  this 

cause  mig^t  be  stayed,  on  the  payment  of  15/.  ^mAk  costs,  to 

be  taxed  by  the  Prothonotary,  which  the  plaintiff  refiised  ts 

accept,  and  on  the  15th  May  following  the  defendant  paid 

that  sum  into  Court,  which  die  plaintiff  took  out  on  the 

Idtb  No«ei7i&er,  and  the  Prothonotary,  on  taxation,  allowed 

him  costs  to  that  time,  in  consequence  of  which  the  present 

application  was  made,  and  that  it  might  be  referred  back  to 

the  Prothonotary  to  tax  the  plaintiff's  costs  up  to  the  Sd 

^prt7  only,  bebg  the  day  on  which  the  summons    to  stsy 

proceedings  was   obtained  by  the  defendant.     He    riiould 

have  pursued  the  coarse  as  pointed  out  by  l^tA  EUeni^ 

borough  in  Burmesier  v.  Hilch  (Jb\  viz.  have  tendered  the 

sum  admitted  to  be  due  before  action  brought,  and  then  he 

might  have  pleaded  the  tender,   and  paid  the  money  into 

Court :  and  Mr.  Justice  Le  Blanc  there  said  (c),  ''  without 

a  strong  case  made  out  to  shew  an  intentional  vexation  and 

view  to  enhance  expence  on  the  part  of  the  plaintiff,  there 

seems  to  be  no  ground  for  theCburt  to  interfere  out  of  the 

(a)  is  East,  535.     (^)  Id.  5itt.  (0  Id.  55S. 


Smtthim^ 
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offdiDtrj  oduiw.''     Tbe  kadiag  priooiple  in  all  the  caiei^       im« 
where  tn  appUcalioQ  of  this  dcscriptioQ  has  been  granted,        ^^""^ 

appears  to  me  to  be  founded  on  an  intentional  or  manifSesI    ^ v._ 

Tezation  on  the  part  of  the  plaintiff.  Such  vexation  how- 
ever^ 18  not  to  be  presumed  by  the  Conrt,  but  bmmI  be  fullj 
and  clearly  made  out  by  the  party  making  die  apptication. 
Hefe,  the  plaintiff's  demand  arose  so  long  ago  as  1816,  and 
instead  of  any  intention  on  his  part  to  vex  or  harass  the 
defendant,  it  appears  to  be  quite  tbe  reverse,  for  the  in* 
terest  on  the  original  debt  would  amount  to  one-fourth  of 
the  principal.  Under  all  the  circumstances  therefore,  the 
Court  cannot  presume  diat  there  was  any  thing  vexatious  or 
oppressive  m  the  plaintiff's  conduct,  and  this  rule  must  con* 
sequently  be  dischaiged. 

Mr.  Justice  Park. — On  the  fSurts  of  diis  case,  every  idea- 
of  oppression  on  the  part  of  the  plaintiff  is  negatived,  and  the 
Court  cannot  presume  vexation.  A  plaintiff  seldom  attends 
at  a  Judge's  Chambers  on  a  summons  to  stay  proceedings  on 
payment  of  money  into  Court;  and  although  the  defendant 
there  offered  to  pay  15/.  and  the  costs^  which  offer  was  then  re- 
fused on  the  part  of  the  plaintiff,  yet  he  might  afterwards  have 
considered  it  better  to  take  that  sum  than  proceed  further  with 
the  action.  The  rule  in  this  case  is  framed  from  thatof  JbAii* 
son  V.  Houlditchf  but  three  motions  of  a  similar  description 
have  been  made  in  this  Court  since  I  have  had  the  honor  of 
sitting  in  it.  The  first  was  Loit  v.  Benton  (a),  where  Lord 
Chief  Justice  Gibb$  adopted  the  language  of  Mr.  Justice  Le 
Blanc  in  Burmester  v.  Hilch,  where  he  stated  the  great  in- 
convenience which  would  arise  from  the  interference  of  the 
Court,  unless  a  strong  case  were  made  out  of  intentional 
vexation  on  the  part  of  the  plaintiff;  and  his  LcH'dship  observ- 
ed (6),  that  ^'  where  the  defendant  might  have  made  a  regular 
tender,  and  has  not  done  so,  it  is  better  to  leave  it  to  the 
reguhur  course."    That  principle  was  recognized  and  adopted 

(c)  S  Manh.  418^  (Jb)  Id.  479. 


4S6 


CASES  IN  MICHAELMAS  TBHM, 


1821. 

.  Carr 
Smvtbibs. 


E.T. 
57  Geo.  S. 


Tbnrsdayy 
May  1. 


by  my  Lord  Chief  Justice,  ia  die  absence  of  Lord 
Justice  Gibbs,  in  Jones  v.  Johnson  {a),  and  was  afc^rwwds 
adhered  to  m  Aspinall  v.  Smith  (b). 

Mn  Justice  Burbough. — Every  one  who  wishes  to  dis- 
turb the  ordinary  practice  of  the  Court,  should  at  least  ahew 

(a)  JONBS  V.  JOHSSON. 

Ma*  Seijt.  Copley  movedy  that  on  payment  of  the  sum  of  SOL  into 
Court,  together  with  \0l,  for  the  costs  incurred  in  this  action  previons  to 
file  ltd  A^  last,  all  farther  proceedings  should  be  stayed,  if  the  plain, 
tiff  would  accept  that  sum  in  full  satisfaction  of  hb  demand,  and  that 
he  should  pay  to  the  defendant  his  costs  incurred  subsequently  to  that 
day ;  and  that  if  the  plaintiff  should  refuse  to  accept  that  sum,  it  might 
be  paid  mto  Court,  and  struck  out  of  the  declaration.  He  submitted/ 
that  altliough  the  case  of  Gihbcn  v.  Copfmaii,(*),  seemed  adverse  to  the 
application,  still,  that  there  it  appeared  the  sum  offered  was  not  a 
good  tender ;  but  here  an  absolute  sum  was  ready  to  be  paid  into  Court 
after  the  commencement  of  the  action. 

Mr.  Justice  I)ALXA8.*^The  principle  on  which  thlf  Court  as  well  ar 
that  of  the  Kmg's  Bench  haTe  lately  acted  is,  that  they  wiU  not  in- 
terpose in  cases  of  this  description,  unless  the  conduct  of  the  plain- 
tiff has  been  fraudulent  or  oppressive.  Here  the  tender  should 
have  been  made  previously  to  the  commencement  of  the  action,  instead 
of  which  it  was  allowed  to  proceed  until  the  ts^d  AprU,  when  it  appears 
the  defendant's  attorney  applied  to  the  plaintiff's  agent  to  settle  it, 
and  tendered  90/.  in  satisfactioB  of  the  debt,  and  \0L  for  the  cosH, 
which  the  latter  refused  to  accept.  That  tender  therefore,  was  made  too 
late,  and  there  appeared  to  be  no  oppression  whatever  on  the  part  of 
the  phdntiff. 

The  learned  Serjeant  therefore  took  pothing  by  his  motion. 


M.T. 
59  Geo.  5. 


Monday, 
Nov.  16. 


(fr)  Aspinall  o.  Smith. 

IVlR.  Seijt.  But  applied  for  a  rule  ntJt,  that  on  payment  of  the  sum  of 
8/.  into  Court  by  the  defendant,  and  whatever  sum  might  be  due  to  the 
plaintiff  for  the  costs  already  incurred  in  this  suit,  he  should  not  pay  to 
the  defendant  the  further  costs  thereof,  in  case  the  plaintiff  should 
consent  to  take  out  of  Court  the  money  paid  in,  in  full  discharge  of 
his  demand,  together  with  the  costs  of  this  application ;  and  he  relied 
on  the  cases  of  Zeevin  v.  Cowell  and  Roberts  v.  Lambert. 

But  Mr.  Justice  Park  referred  to  the  case  ofLosf  v.  BentoHf  where 
this  Court  adopted  the  rule  laid  down  in  Burmester  v.  Hildu 


The  learned  Serjeant  therefore  took  nothing  by  his  motion. 

(«)  1  Manb.  392. 
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some  Yeasonable  ground  for  so  doing.  The  practice  in  cases 
of  this  description  seems  to  be  dear  and  established  on  prin- 
ciple^ Here,  the  defendant  has  not  shewn  that  there  has  been 
any  oppressive  conduct  on  the  part  of  the  plaintiff,  and  there 
is  no  foundation  for  the  Court  to  presume  oppression  or  vex* 
ation  by  him.  It  appears  that  the  lessor  paid  the  plahitiff  his 
moiety  of  the  charges  for  executing  the  lease  shortly  after  the 
delivery  of  his  bill ;  and  although  the  defendant  might  have 
considered  some  of  the  charges  unreasonable,  he  might  have 
objected  to  them  and  tendered  what  he  thought  the  plamtiff 
might  be  entitled  to,  previously  to  the  commencement  of  the 
action.  If  he  had  so  done,  the  Conrt  would  have  afforded 
him  the  relief  he  now  requires ;  but  under  the  circumstances, 
I  think  there  is  no  ground  whatever  for  this  apj^cation. 


IBSl. 


Cabr 

SaVTHlBS. 


Mr.  Justice  Richardson. — I  entirely  concur  with  the 

rest  of  the  Court. 

Rule  discharged  (a). 

(a)   See  Sawbridge  ¥.  Coxwtll^  4  TauDt  255. 


Read  v.  Isaacs. 


Wednesday! 
Not.  SS. 


This  was    one   of  thirty-eight  causes,  in  which   under-  where  several 
writers  had  agreed  under  a  consolidation   rule,  to    abide  eiJte?!^  fatT 
by  the  determination  of  the  Court  in  the  cause  of  Read  v.  ^.  co>^lida- 
Bonham  (6),  where  the  question  as  to  whether  the  notice  of  abide  by  the 
abandonment  had  been  given  in  due  time  was  reserved  for  ofSeSwUn 
their  consideration,  and  on  which  they  confirmed  the  verdict  »  P^^^"^  rejerv- 
found  for  the  plamtiff  at  the  trial. 


(6)  Vide  ante,  397. 


consideration 
at  the  trial  of 
a  canse,  tiz»  as 
to  whether 


a  notice  of 
abandonment  bad  been  given  in  due  time :— the  Court  would  not  allow  soch 
rule  to  be  opened  on  an  affidavit,  statins  that  the  owner  had  received  letters 
from  the  captain  abroad,  uifomiing  him  of  the  loss  and  sale  of  the  ship  before 
the  arrival  of  the  latter  in  London ;  as  notice  should  have  been  given  to  the 

Elaintiff  to  produce  such  letters  at  the  trial,  or  they  should,  at  all  evenU,  have 
ccn  adverted  to  by  affidavit,  when  the  motion  was  made  to  the  Court  on  the 
point  reserved. 


VOL.  VI. 


F   F 
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182  L»  Mr.  SerjU  TadAf  now  applied  for  a  rule  nisi  that  tke- 

j^^^         consolidatioD  rule  might  be  opened^  on  an  affidavit  which 
^'  stated,  that  the   plaintiff^  as  owner,  had  received  three  let- 

ters  from  the  captam,  relative  to  the  state  and  sale  of  the 
ship,  previously  to  his  arrival  in  Lofidon  on  the  £5th  April, 
1821,  viz.  on  the  1 6th  March  preceding.  The  learned  Ser- 
jeant submitted  that  the  captain  was  not  justified  in  selling 
the  vessel  at  Calcutta,  as  no  decision  had  gone  to  so  great  a 
length,  and  as  it  appeared  that  the  case  of  Idle  v.  The  Royal 
Exchange  Assurance  (a),  had  been  settled  without  going 
do\^  n  to  trial  on  the  venire  de  now  (6).  He  also  observed 
that  the  question  was  important  in  itself^  as  no  less  than 
]  3,000/.  were  depending  on  it. 

Mr.  Serjt.  Lens  and  Mr.  Serjt.  Pell  slicwed  cause  in  the 
first  instance,  and  observed  that  the  question  left  for  the  con- 
sideration of  the  Court,  and  on  which  the  law  of  the  case  had 
been  fully  discussed,  was  fully  disposed  of  by  their  judgment 
in  the  case  of  Read  v.  Bonham ;  and  that  the  affidavit  now 
attempted  to  be  used  to  open  the  consolidation  rule,  should 
at  least  have  been  introduced  when  the  motion  was  made. 
The  question  as  to  the  notice  of  abandonment  was  peculiarly 
within  the  jurisdiction  of  the  Court,  and  the  Jury  ex- 
pressly found  that  the  sale  by  the  captain  was  for  the  benefit 
of  all  concerned.  If  the  Court  were  to  grant  the  present 
application,  it  would  be  not  only  inconvenient,  but  highly 
dangerous,  as  it  would  in  terras,  have  the  effect  of  grant- 
T  ing  a  new  trial,  which  (tie  Court  had  but  yesterday  refused  in 
the  case  of  Read  v.  Bonham.  Besides,  the  captain  was  fully 
/  interrogated  at  the  trial,  and  if  the  defendant  had  been  aware 

of  the  receipt  of  the  letters  by  the  plaintiff  from  him,  he 
should  have  given  the  former  notice  to  pjoduce  them^  or  at 
all  events  have  stated  by  affidavit  that  he  had  received  them 
when  the  motion  to  set  aside  the  verdict  was  granted. 

Lord  Chief  Justice  Dallas. — At  the  urgent  request  of 
the  parties,  I  allowed  the  case  of  Read  v.  Bonham  to  come 

(a)  Ante,  vol.  iii.  115.  (6)  Sec  autc,  4(7. 


In  the  second  year  of  gbo.  iv.  4^ 

on  at  'Nisi  Prhts  out  of  its  ordinary  course  in  the  paper,  as        1621. 

otherwise  it  could  not  have  been  tried  until  the  following        r^ 

Term ;  and  from  the  applications  which  have  been  since  made  v* 

Isaacs* 
by  the  defendant,  I  shall  not  be  easily  induced  to  grant  such' 

an  indulgence  in  future.  Cause  has  been  shewn  to  the  pre* 
sent  rule  in  the  first  instance,  and  if  1  entertained  any  doubt 
as  to  the  justice  of  the  case,  1  should  wish  time  for  further 
consideration ;  but  as  far  as  I  am  personally  concerned,  as 
well  as  in  justice  to  the  bar,  if  I  thought  the  case^of  Read  v« 
Bonham  had  been  improperly  decided,  or  that  I  had  taken  an 
imperfect  view  of  it,  or  even  if  I  now  saw  any  reason  to  dis- 
turb the  conclusion  to  which  the  Court  have  come,  I  should 
wish  to  send  it  down  to  a  second  trial ;  and  more  particularly 
so,  as  my  Brother  Richardson  was  of  opinion  that  it  ought 
to  be  reconsidered,  as  well  as  to  the  notice  of  abandonment 
as  of  the  power  of  the  captain  to  sell.  It  is  important  to 
consider  that  a  consolidation  rule  is  highly  advantageous  to 
parties,  as  it  tends  to  prevent  delay  and  unnecessary  expence; 
and  it  appears  to  me  to  be  equally  important,  that  the  case 
of  Read  v.  Bonham  was  disposed  of  by  the  Jury  in  favour 
of  the  plaintiff  on  the  facts  before  them,  and  afterwards  by 
the  Court,  as  to  the  point  submitted  to  their  consideration. 
When  the  motion  to  set  aside  the  verdict  was  made,  no  affi- 
davit was  produced  as  to  the  receipt  of  the  letters  in  question, 
nor  was  the  attention  of  the  Court  drawn  to  any  facts  but 
those  that  appeared  at  the  trial : — still,  however,  I  do  not  saj 
but  that  cases  may  occur,  where  a  consolidation  rule  may  be 
opened,  but  such  rule  should  be  considered  as  binding,  if 
the  Court  are  satisfied  with  the  event  of  the  cause  which  has 
been  tried.  We  were  of  opinion,  that  under  the  circum- 
stances, the  captain  was  justified  in  the  sale,  and  that  opi- 
nion seems  to  have  been  warranted  by  former  decisions^ 
and  must  stand  unimpeached  until  it  be  reversed  by 
another  Court.  But  the  question  did  not  depend  altogether 
on  the  necessity  of  the  sale,  for  it  was  admitted  on  all 
hands,  that  what  the  captain  had  done  was  for  the  benefit 
i>i  all   concenied ;   and   a  most  respectable    jury  of  rncr* 
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1821.        ctmnis  so  found,  and  1  think  it  would  be  too  much  for 
^T^        the  Court  to  set  aside  their  yerdict  in  this  respect.     As  to 
«•  the  question    of  abandonment,   it    resolved    itself  into    a 

mere  question  of  law,  viz.  whether  it  was  given  within  a 
reasonable  time  or  not.  The  agents  of  the  underwriters  at 
Calcutta  would  not  accept  such  notice,  although  they  took  a 
part  in  the  surveys,  and  never  protested  against  the  validity  of 
the  sale.  Are  we  therefore  now  to  give  effect  to  a  mere  ob- 
jection of  form  i  If  it  went  to  the  justice  of  the  case,  it 
would  be  entirely  a  different  question.  The  ship  was  sold 
long  before  the  defendant  could  have  had  notice  of  it,  and  it 
appears  to  me,  that  under  all  the  circumstances,  the  notice 
given  by  the  broker  to  the  underwriters,  of  whom  the  defen- 
dant was  one,  two  days  after  the  ship's  papers  were  received 
by  the  plaintiff,  must  be  considered  as  reasonable.  On 
these  grounds  therefore,  I  am  of  opinion  that  this  rule  must 
be  discharged. 

Mr.  Justice  Pabk  and  Mr.  Justice  Burrougb  con- 
curred. 

Mr.  Justice  Richardson. — Although  I  yesterday  ex- 
pressed a  wish  that  the  case  of  Read  v.  Bonham  should 
undergo  a  further  consideration,  still,  as  the  rest  of  the 
Court  were  satisfied  that  there  was  no  ground  for  a  new  trial; 
and  as  it  now  appears  to  me  that  the  verdict  was  perfectly 
right  according  to  the  justice  of  the  case^  I  fully  agree  with 
them  in  thinking  that  there  is  no  reason  whatever  for  open- 
ing the  consolidation  rule. 

Rule  discharged. 


END    OP    MICHAELMAS   TERM. 


CASES 


ARGUED  AND  DETERBnNED 


IN  THB 


eourt)E(  of  €:i^nmnn  Vleaias 


AND 


IBtt^tt^ntt  C&amliet, 


11^ 


HILARY  TERM, 


IN  THE  SECOND  AND  THIRD  YEARS  OP  THE  REIGN  OF 

GEO.  IV. 


mga/BSBBBSBSBBSSa 

MEMORANDUM. 

In  the  last  Vacation,  viz.  on  the  8th  December,  \B9^\,  fVU- 
Ham  Elioi  Taunton,  William  George  Adam,  Chridopher 
Puller,  Edmard  Burtenskaw  Sugden,  and  Lancelot  Shad' 
well,  Esqra.  all  ol  lAncolni^'Inn^  were  respectively  app<mited 
his  Majesty's  Counsel  ieanied  in  the  law,  and  on  the  6r8t 
day  of  this  Term,  took  their  seats  within  the  Bar  accord- 
ingly. 
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CASKS  IN   HILARY  TERHi, 


IN  THE  EXCHEQUER  CHAMBER. 


The  Kino  v.  Thomas  Watts. 

Thb  prisoner  was  indicted  for  forging  an  acceptance  to  a 
bill  of  exchange,  and  tried  before  Mr.  Justice  Best,  at  the 
last  Assizes  at  Exeter.  The  first  coont  of  the  indictment 
was  for  forging  at  Eoil  S/oJif-Aanse^  in  the  coimtj  of 
Devon,  on  the  6th  Jpril,  1821,  an  acceptance  by  Messrs. 
mooQB  vmcn      WHUams  ^  Co.  to  a  certain  bill  of  exchange  of  the  fol- 

to  pay  for  by  *'  Swansea  Bank,  March  £8M,  1821. 

an  acceptance  .,   m^r^ 
ofaLoUn      ** /200. 

''Two  months  after  date,  pay  to  Mr.  John 

Tipper,  or  order,  two  hundred  pounds,  for  value  received^ 


Upon  an  id- 
dictment  for 
forging  and 
uttering  a 
forged  ac- 
ceptance to 
a  DiU  of  ex- 
change in 
paymoit'  for 
roods  yffhXch 


banker;  the 
biU  was  ad* 
drested  to, 

and  purported  aaVdviaed 
to  be  accepted  ^  aovisea. 

by  ^'Mesirs. 

WUUamtfCo. 
Bankers,  S, 
Birchin  Lane 


''  Hy.  William  ts  Co. 


London"  and 
it  was  proved 
that   Messrs. 
Wmanu,  Bw* 
geu,  ^  Co. 
Bankers,  of 


"  To  Messrs.  Williams  Ss  Co. 
Bankers,  Birchin  Lane, 
London.^ 

3 

with  intent  to  defraud  Thomas  Baylis,  John  Rutlidge,  and 

No.  so  in  that  Jonathan  Ramsey. 

lane  had  not 

accepted  the        The  second  count  was  for  uttering  and  publishing  as  troe, 

there  were  no  ^^  ^^i^  forged  acceptance  on  the  said  bill  of  exchange, 
other  ban-  Jcnowing  the  same  to  be  forged,  with  intent  to  defraud  the 
name  in  Loa-    said  Baylis,  RutUdge,  and  Ramsey.. 

doa;  bat  there        rr-  .  •.    j  .•      u    ^  ^         j 

was  no  evi-  The  prisoner  was  acquitted  on  the  first  count,  and  coo- 
^xM^mV  ^'^^^  on  the  second,  the  Jury  having  found  him  goil^  of 

WiUiami  fr  Co. 

of  3^  Birchin  Lakif  had  not  done  so : — Held,  that  this  did  not  amount  to  a  proof 
of  forgery  as  against  the  prisoner. — A  bill  of  exchange  was  addressed  to  and 
purported  to  be  accepted  by  Messrs. ''  fK.  if  Co,  Bankers,  Birchin  Lanef"  and 
in  tlie  comer,  at  the  foot  of  the  address  to  them,  the  figure  **  S"  was  written  in 
a  small  character,  bat  it  was  not  proved  that  it  was  on  tlie  bill  at  the  time  of  its 
bemg  attered  or  dishonoured.  On  an  indictment  for  forgery,  professing  to  set 
out  tlie  bin  in  terms,  the  figure  *'  5"  was  inserted  as  it  appeared  on  Sit  biU 
when  it  was  produced  at  the  trial  :<— QiMrrc  whether  this  was  a  Tariance. 
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dtteriiq;  the  acceptince,  knowiiq;  it  to  be  forged.    It  was        182S« 
proTed  at  the  trial,  that  the  prosecutors  were  millers^  car-     raT^ffa 
lyiog  on  business  in  partnership^  at  Siane-houie,  and  that  the  «• 

prisoner  was  the  agent  of  PkiUp  Waiti,  trading  (under  die 
firm  of  '<  Philip  Watts  8f  Co/0  »  lui^»  at  SotUh  Tawtm, 
and  in  com,  at  Ilfracombe;  diat  on  the  Oik  April,  1821,  tlie 
prisoner  called  at  the  prosecutors'  mili^  and  agreed  with  Bay-> 
Us  for  the  purchase  of  one  hundred  sacks  of  flour  (orMOl. ; 
and  at  the  time  he  made  the  purdiase,  be  i^preed  to  pay  for 
it  by  the  acceptance  of  a  London  hmketp  and  offered  in 
part-payment^  a  bill^  of  which  the  foBowingis  a  copy :— - 

''  Swansea  Bank,  March  2Sth,  1821. 

^  Two  months  after  date,  pay  to  Mr.  John 

Tipper,  or  order^  two  hundred  pounds,  for  value  receivedji 

as  advised* 

''Hy.WUtiamsiCo.^ 

^  To  Messrs.  WiUiam  Sf  Co. 

Bankers,  3,  Birchin  Lane, 

London'' 
3  ''  Accepted  Wimams  1$  Co.  (flf 

Oo  tlie  prisoner's  being  asked  how  he  proposed  tp  psg  the 
remaining  40/.  he  offered  his  own  draft  at  two  months  on 
Williams  4  Co.  London,  and  drew  the  following  bill  in  tbfi 
presence  of  Baylis,  at  the  prosecutors'  counting-bouse : — 

**  South  Tawton,  April  ^h,  1821. 
'^  £40. 

'^  Two  months  after  dafe,  pay  tjo  our  or()er,  forty. 

pounds,  for  value  received,  as  advised  by  Swansea  Bank. 

^' Thoinas  WaUs, 
•*  To  Messrs.  Williams  if  Co.  for  P.WaUs  8f  CoJr 

Bankers,  Birchin  Lane, 
London.'' 

.  (a)Tbit  bin  was  tndorted  by  l^^er  to  P.  Watii  ^  Co.  and  |)j  dbe 
priioner  m  agent  for  them,  to  the  pitMecotorf . 

0  0  2 
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1823.  Tbe  prisoner  said  he  would  send  the  latter  bill  to  London, 

^^"^  and  get  it  accepted ;  and  it  was  afterwards  sent  to  the  prosecii- 

V.  tors,  accepted  in  the  same  manner  as  the  former  bill  for  2002, 


WMTnim 


Whilst  he  was  drawing  (he  latter  biU|  Baylis  asked  him  if 
WilHam  Sf  Co.  the  acceptors  of  that  for  200/.  were  Wil- 
liams^ Burgess,  4r  Co.   to  which  the    prisoner   answered 
.^'  Yes/'  Baylis  then  replied  ^*  that  it  was  improbable  that 
there  should  be  two  firms  of  the  same  name  in  the  same  Lane, 
which  consbted  of  so.  few  houses/'  and  the  prisoner  answered 
that  **  it  was  improbable."    The  figure  ^^  3"  which  stands 
between  the  wordsr  '^  Bankers"  and  **  Birchin  Lane"  in  tbe 
200/.  bill,  was  not  then  upon  it,  and  Baylis  did  not  observe 
whether  the  small  figure  *^  3"  in  the  comer,  was  then  on  the 
bill  or  not.    The  notary  who  presented  it  for  payment,  did 
Ifot  see  whether  either  of  the  figures  *'3"  were  then  on 
it ;  but  that  if  he  had  seen  that  number  in  the  comer,  it 
would  not  hsiit  led  hita  to  No.  3,  Birchin  Lane,  as  he 
should  have  thought  that  it  was  the  number  the  holder  had 
made  when  he   had  left  it  for  acceptance,   i^s  it  was  the 
practice  for  those  who  deal  in  bills,  to  put  a  number  on  one 
cometf  in  orcfer  to  know  their  own  bills  again,  as  there  were 
frequently  bills  for  the  same  sums  left  for  acceptance,  and 
that  he  dhould  not  have  presented  the  bill  at  No.  3,  Birchin 
Lane,  unless  he  had  been  directed  to  do  so,  as  that  num- 
ber did  not  appear  to  constitute  part  of  the  address  of  (faef 
drawees;  that  on  his  going  there,  he  found  that  it  was  a 
stationer's  shop,  and  that  there  was  a  private  door  with  the 
words  *^  Williams  S^  CoJ^  on    a  large  brass   plate,  which 
cc/^ered  one-half  of  the  door,  and  could  be  seen  from  tbe 
opposite  side  of  the  lane;  that  the  person-  or  clerk  to  whom 
he  presented  tbe  bill,  took  it  behind  a  desk,  and  turned  over 
some  books ;  and  thaft  he  might  then  have  had  an  opportunity 
of  writing  one  or  both  of  the  figures  ^'  3"  upon  it,  but  the 
notary  did  not  remark  whether  they  had  been  inserted  or  not 
after  the  bill  was  returned  to  him.     It  was  also  proved,  that 
the  ofily  London  bankers  by  the  name  of  Williams  8^  Co. 
are  Messrs.  Williams,  Burgesi,  If  Co.  at  No.  20^ 
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Lane,  who  usually  accept  hills  by  the  .name  of  WiUkum  ^  1832. 
Co.  but  that  the  bill  io  question  was  not  accepted  by  that  muT^ 
finn,  nor  by  either  of  the  partaecs  constituting  it.    Ko  evi-  v. 

dence,  however,  was  adduced  to  aheiw  by  w^m  either  of 
the  bills  given  by  the  prisoner  Ip  the  proieci4o;:sy  ^arere  ^u:r 
oepted. 

For  the  prisoner  it  was  proved,  that  three  bills  drawn  hy 
him  had  been  paid  at  No.  3,  Birdm  Lane,  and  of  one  of 
iirtiich  the  following  is  a  copy  :-^ 

"  Saiah  TawtOH,  March  Sth,  1821. 
*'  ^30. 

<<  Two  months  after  date,  pay  to  our  order,  thirty 

pounds,  for  value  received. 

*'  Thomas  Watts, 

^*  Messrs.  Williams  Sf  Co,  for  P.  Watts  Sf  Co.'' 

fiankers,  Suansea'* 

'^  Accepted  Massrs^p  Williams  If  Co. 

payable  at  No.  3,  Birchin 

Lane,  London.'* 

The  other  two  bills  differed  only  as  to  the  dates  and  amount 

For  the  prisoner  it  was  objected,  first,  diat  there  was  no 
proof  that  the  acceptance  of  the  200/.  bill  was  not  the  ger 
auine  acceptance  of  Williams  Sf  Co.  of  No.  3,  Birchin 
Lane\  secondly,  as  there  was  no  evidence  to  shew  that  the 
figure  *^  3"  was  on  the  comer  of  the  bill  at  the  time  it  was 
uttered,  there  was  a  variance  between  that  instrument  and 
the  indictment,  or  tliat  at  all  events  it  was  incumbent  on  the 
prosecutors  to  shew  that  such  figure  was  there  when  it  was 
tendered  to  Baylis  in  payment  for  the  flour.  The  learned 
Judge,  however,  left  it  to  the  Juiy  to  say  whether  the  ac<- 
ceptance  of  the  200/.  bill  was  the  acceptance  of  any  London 
bankers,  and  whether  it  could  be  presumed  that  there  were 
bankers  at  No.  3,  Birchin  Lane ;  but  reserved  the  objeor 
tions  for  the  opinion  of  the  Judges,  and  the  question  for 
their  consideration  was^  whether  under  the.circum$tai^C9i  tltA 
prisoner  h^d  been  properly  convicted* 


"the  Kmo 
Watts. 
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1022.  Tb^  CMe  was  aigiied  io  dw  livl  Term,  before  dena 

Judges  (ft),  wbea 

Mr.  C.  FiffUliamsfor  the  prisoiier,  in  soppcMt  of  the  iM 
ol^tion^  submitted^  tfmt  die  prosecutors  should  have  shewa 
that  the  acceptance  in  qnestion  was  forged,  and  that  the  prn 
soner  uttered  it  knowing  it  to  hare  been  so.  The  bill  appears 
to  have  beeti  addressed  to  Messrs.  fVilHams  tf  Co.,  S,  Bkdim 
Lane,  and  purports  on  the  face  of  it  to  have  been  accepted  bjr 
them,  and  if  the  acceptance  were  written  by  them,  the  mere 
circumstance  of  their  not  being  bankers,  would  not  consti- 
tute the  offence  of  forgery  against  the  prisoner.  The  pro- 
secutors should  at  least  have  proved,  either  that  fVilUams  If  Co. 
did  not  accept  the  bill,  or  that  no  such  persons  resided  at 
3,  Birchin  Lane.  From  what  passed  in  evidence  it  must  be 
inferred  that  the  acceptance  was  genuine;  for  when  the  notaij 
presented  die  bill  at  3,  Birchin  Lane  for  payment,  the  clerk 
did  not  deny  it  to  be  an  acceptance  of  that  house,  nor  did  he 
say  that  it  Would  not  eventually  be  paid.  Although  the  per- 
sons resident  at  No.  3,  Birchin  Lane,  might  not  be  banker^ 
they  still  carried  on  trade  under  the  firm  of  fVilUams  Sf  Co., 
and  the  bill  was  accordingly  presented  there  for  payment,  and 
k  appeared  that  three  others  had  been  .previously  boaored, 
which  were  drawn  by  the  prisoner  on  Messrs,  WillkumSf  Co^ 
bankers,  Swansea,  and  accepted  by  them,  payable  at  No»  3, 
Birchin  Lane.  He  had  therefore  a  right  to  suj^pose,  dtft 
diey  were  persons  of  opulence,  and  it  was  immaterial  to  him 
whether  they  were  bankers  or  not.  Although  he  said  that 
*^  Burgess"  was  one  of  the  firm,  he  might  have  done  so  ia 
ignorance,  as  it  cannot  be  supposed  that  he  knew  the  names 
of  all  the  partners  in  a  London  banking-house.  The  pri- 
soner, when  he  tendered  the  accepted  bill  for  fiOQ/^ 
immediately  proposed  to  draw  anodier  for  40/.,  being  the 
remainder  of  the  purchase  money,  and  no  conversation  uriiat- 
ever  took  place  between  him  and  the  prosecutor  BayHs, 
as  to  the  names  of  the  acceptors  on  die  200/.  bill,  until  he 

(a)  Mr.  Justice  BajfUjf  bdug  sJbwtX  at  Gkaaben. 
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yma  drawing  duU  for  40/^  and  lie  dien  merely  stated^  diet        ]8S2« 
tbey  were  iMmkert  in  hondmu     In  die  fair  import  of  die     •ru^^vTl^ 
wordy  persona  transacting  pecuniary  affairB  to  a  considerable  «. 

•iteot,  or  discounting  bills  in  landon^  might  be  considered 
hj  a  person  in  the  country  as  bankers,  aldioii|^  they  might 
BOl  in  reality  he  so.  If  the  bill  had  been  addressed  to  persons 
as  drapers,  or  any  other  description  of  trade^  and  they  turned 
out  not  to  have  been  so,  it  would  not  constitute  forgery,  and 
the  prisoner  m^ht  have  been  mistaken  in  supposing  that  Btut^ 
geu  was  one  of  the  firm  of  fVUtianu  if  Co.  In  the  case  of  The 
King  V.  Webb^  on  an  indictment  for  forging  and  uttering  a 
forged  aGceptance,  and  the  prisoner  was  tried  before  Mr.  Jus^ 
tice  BeU,  at  Salisbury,  at  the  Summer  Assizes,  1819#  and  the 
bill  was  drawn  by  the  prisoner,  and  addressed  to  **  Mr.  Tho" 
VMS  Bawden,  baize  manufacturer,  Romfordt  Eaex,'^  and  pur- 
ported to  have  been  accepted  by  him,  payable  when  due  at 
"  No.  40,   CaMle  Street,  Holborn,  Lond^m,"  and  it   was 
proved  by  the  prosecutors,  that  no  such  person  as  Thomas 
BowdeH  ever  resided  at  Rov^ord,  and  that  there  was  no 
jMiize  manufactory  there,  and  that  he  did  not  live  at  '^  No^ 
40,  Casile  Street,  Holborn^'  and  the  prisoner  produced  wit- 
nesses to  shew,  that  the  acceptance  was  the  haad^writing 
of  ThorMLs  Bowden,  but  that  he  had  never  carried  on  the  busir 
oess  of  ta  baiae  manuCu:turer  at  B/nnford,  nor  did  he  reside 
at  ''  No.  40,  Castk  Street,  Holborn,"  the  learned.  Judge 
thinking  that  there  was  such  a  person  as  the  acceptor,  Tho^ 
moB  Bowdem,  and  that  the  acceptance  was  his  hand-writing, 
though  with  a  Mse  description,  and  knowingly  uttered  by  the 
prisoner  with  intent  to  defraud,,  reserved  the  case  for  the 
opinion  of  the  Judges,  and  they  were  of  opinion,  that  al- 
though it  was  a  case  of  gross  fraud,  it  did  not-  amount  to 
forgf  ry,  as  the  acceptance  was  written  by  a  person  of  the 
name  oi  Thomas  Bowden*    So,  vsk  Walker's  case  (a),  which 
was  tried  before  Mr.  Justice  Chambre,   at  Lancaster,   in 

(a)  See  Evans's  Collection  of  Statutes,  vol.  vi.  id  edit,  part  5,  d.  IS. 
page  93.    S.  C.  Russvli  on  Crimes,  vol,  11.  liso. 
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1832.       1 807y  it  appeared,  that  a  bill  made  by  die  piisoiier,  ^D.  Ffrf* 
TheKiMo     *^'" ^^^^  ^"*  *  pauper  at  Manchetier),  was  dated  ** Xioer- 
*  ^       pool,''  tigfued  *'  D.  Walker  Sf  Co./"  and  drawn  on  "  Ba- 
vaynes  4r  Co.,  London,  and  it  was  proved  diat  stmilar  bilk 
bad  been  before  drawn  in  the  same  manner,  and  being  pro- 
vided for  before  due,  had  been  regularly  paid,  although  die 
drawer  was  unknown  to  die  house;   that  learned  Judg^ 
ruled,  that  the  evidence  was  not  sufficient  to  go  to  the  Jury. 
So  here,  the  three  bills  drawn  by  the  prisoner  on  WUUami 
If  Co,  bankers,  Swansea,  and  accepted  by  them,  payable 
at  <'  No.  3,  Birchin  Ldne/^  where  diey  were  afterwards  ho- 
nored, is  evidence  to  shew  the  existence  of  such  a  bouse 
there,  and  that  the  acceptors  might  be  the  same  persons  as 
the  bankers  at  Swansea,  to  whom  they  were  addressed ;  and 
more  particularly  so,  as  their  names  were  on  the  door,  and 
their  clerk  had  a  communication  with  the  notary,  when  he 
presented  the  200/.  bill  for  payment,  in  which  he  did  not 
deny  the    genuineness    of  the    acceptance.       In  Hecy*t 
case  {a),  where  the  prisoner  assumed  to  be  the  real  indorser 
of  a  bill,  but  there  was  no  false  making,  it  was  holden  not 
to  be  forgery,  although  the  act  was  done  in  concert  with  the 
real  indorser,  and  for  the  purpose  of  fraud,  mz,  to  obtan 
credit  in  the  name  of  another.      These  decisions  clearly 
establish  the  principle,  that  in  all  cases  of  foigery,  the  thii^ 
made  must  be  false ;  and  that  a  mere  fraud,  or  even  wilful 
misrepresentation,  made  at  the  time  of  uttering  a  bill,  will 
not  constitute  the  crime  of  foigery,  if  there  vms  no  him 
making  at  the  time  the  instrument  was  drawn.    Secondly, 
there  is  a  variance,  between  the  bill,  as  set  out  in  the  indict- 
ment, and  that  proved  at  the  trial ;  as  it  was  not  shewn  that 
the  figure  ^^5''  in  the  comer  of  that  instrument,  and  under  the 
address  to  the  drawees,  was  inserted  on  it  at  the  time  it  was 
uttered  by  the  prisoner  or  presented  by  the  notary  for  pay- 
ment in  London.    On  the  contrary  it  appears,  that  the  latter 

(<i)  S  Easri  Pleas  of  the  Crowo,  856.     S.  C.  Rusiell  on  Crimeii 
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did  Dot  see  it,  even  after  the  bQl  had  been  retmned  to  him  by  18SS. 
the  clerk  utBirchm  Lane,  and  the  indictnieDt  professes  to  .^^C*  ^ 
set  out  the  bill  in  terms^  and  the  insertion  of  that  figure  _  v. 
night  tend  to  mislead  the  prisoner  in  his  defence,  and  induce 
him  not  to  obtam  soch  evidence  as  might  be  necessary  to 
prove  the  fact  of  Messrs.  fVUKanu  If  Co*  residing  at  that 
particular  place.  If  the  figure  '^6"  had  been  introduced  in  the 
indictment^  and  the  bill  on  being  produced,  contained  the 
%pire  **  3,"  the  variance  would  be  fiital.  So,  if  no  figure  had 
been  inserted  in  the  indictment,  and  ''3"  appeared  on  the  bill, 
it  would  have  been  equally  fatal ;  and  here  it  is  material  to 
observe,  that  no  person  whatever  saw  the  figure  ''  3"  written 
on  the  bill,  until  after  it  had  been  dishonored,  and  it  might 
have  been  introduced  without  the  knowledge  of  the  prisoner. 
It  is  quite  clear,  that  in  an  indictment  of  this  description, 
the  instrument  must  be  set  out  with  the  greatest  strictness, 
both  in  words  and  figures,  and  if  1^  addition,  omission,  ot 
alteration,  a  word  is  so  changed  as  to  become  another  word, 
the  variance  is  fatal*  In  the  case  of  The  Qiteen  v.  Drake  (fl), 
which  was  an  information  for  a  libel,  Mr.  Justice  Powys 
laid  down  the  distinction,  that  <^  where  a  letter  omitted  or 
changed  makes  another  word,  it  is  a  fatal  variance :  other- 
wise, where  the  word  continues  the  same ;''  and  Lord  Chief 
Justice  HoU  said  (6),  **  an  information  charging  the  defendant 
vnih  making  a  writing  $ecundum  tenorem  iequentem,  there 
the  written  libel,  and  that  set  forth  in  the  information,  must 
exactly  agree,  because  every  word  in  the  information  is  a 
mark  of  description  of  the  very  libel  itself:  So,  in  trespass 
quare  clmtum  f regit,  See.  if  the  plaintiff  sets  forth  tlie 
abuttals  and  boundaries  of  his  close,  and  fails  in  the  proof 
thereof,  he  cannot  recover ;  because  he  is  obliged  to  prove 
his  description,  and  there  is  no  difference  between  wrongs 
done  by  words  and  by  things.".  Here,  if  the  figure ''  3"  had 
not  been  inserted  in  the  indictment,  it  would  have  been  sufli-' 
cient,  as  it  was  not  proved  to  have  been  on  the  bill  at  tljQ 

(a)  SS^lk.  6(5|l. (^b)  S.  C.  33aU^.  52^. 
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time  6f  its  being  ottered  or  dioboiiored.  In  Hoot  t.  MiM{J^ 
which  was  an  action  of  covisnilDty  and  the  phiariflF  declared^ 
that  the  defendant  had  demised  to  him  <' a  wharf  and«lofe* 
houses,'*  and  the  word  in  the  deed  was  '<  Uore-homt^  it  was 
held  to  be  a  fatal  variance;  and  Mr.  Justice Xe  fiionc  these 
said  (b\  that  ''  a  distinction  has  always  been  obsened 
betwixt  setting  out  that  which  is  the  very  groond  of  action, 
and  that  which  may  be  rejected  as  impertinent  matter ;''  aind 
in  Boyce  v^  Whiiaker  (c),  it  was  hdd,  that  a  literal  niis*re- 
cital  in  setting  forth  a  statute,  is  hul,  as  *^  utkgatum,** 
instead  of  ^*  ull^gatum ;''  and  Lord  Man^idd  there  said  (i^ 
that  ^'  if  the  defendant  had  unnecessarily  set  out  the  act  of 
parliament,  whidi  it  seemed  to  him  he  had,  he  would  faoM 
him  to  half  a  letter.''  There  are  sfreral  other  cases  whidi 
shew,  that  the  addition  or  alteration  of  a  letter  has  been 
deemed  fatal,  even  in  civil  actions,  and  i  fortiori  tke  rale 
must  be  more  strict  in  cases  of  a  criminal  nature*  ThirAy, 
the  learned  Judge,  in  this  case,  left  it  to  the  Jury  too  indefrf 
'  iiitely,  as  to  whether  the  acceptance  of.  the  bill  io  question 
was  the  acceptance  of  any  Lcindon  banker ;  for  die  three 
bilk  produced  by  the  prisoner  Were  not  denied  to  have  been 
accepted  by  Williams  fy  Co.  bankers,  at  Swansea,  or  that 
they  M-ere  not  paid  by  them  at  No.  S,  BirckiH  Lmne,  wbea 
they  respectively  became  due.  If  it  bad  been  left  to  tbsm, 
nhether  Messrs.  Williams  ts  Co*  were  living  there,  or 
carried  on  business  as  bankers  there,  and  they  bad  found 
that  they  did,  the  prisoner  w^uld  be  entitle^  to  the  benefit 
of  such  finding,  even  although  they  were  not  bankers;  for 
they  would  thereby  have  n^tived  the  foigery,  and  although 
the  bill  might  have  been  uttered  with  a  fraudulent  intent, 
still,  if  ihe  acceptance  were  genuine  at  the  time^  it  vrouM 
not  araouQt  to  forgery  by  the  prisoner^ 


Mr.  Gaselee,  for  the  prosecution.    £ven  admitting  that 
the  bill  in  question  might  have  been  accepted  by  MessrSt 


(a)  4  Maul.  6c  Selw.  470.^ 
{d)  Id.  97. 


<6)  Id.  47S.  (g)  1  Doug.  94.' 
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WittuHM  9f  Co.,  at  No.  S.  BJreAm  JLone,  8titt  it  appeared       18tt. 
that  Aey  ivefeiiot  hniauBf  and  dmC  no  penons  of  that  do-     HuTkimi 
wriplioii  Kiided  io  that  Laae^  cicept  Mesen*  fVUHamM,  «• 

Burgem  if  Co.     Alliioiigh  therefofe,  it  ngbt  iHite  been  a 
gemiioe  acceptance  of  the  fcrmer,  8t31»  as  tbe  pmoner  al- 
tered the  biU  as  being  accepted  by  a  London  baidLer,  he  was 
guilty  of  foigery,  and  it  was  dierefoie  piopedy  left  to  tbe 
Jtnryp  whether  it  was  die  acceptance  of  a  Londom  banker  or 
not.    It  mnst  be  assumed,  diat  tbe  prisoner  had  fiill  know- 
ledge of  the  parties  by^  whom  the  bill  was  accepted,  before 
it  was  offered  by  him  in  payment  for  the  floury  and  as  he 
agreed  to  make  such  payment  by  the  acceptance  of  a  London 
4>anker,  he  must  have  known  that  the  acceptors  were  not 
'bankers ;  and  whether  tbe  bill  was  addressed  to  them  at 
Ko.  3  or  not,    is  altogedier  immateriaL     In  Mead   t. 
Yonng{a)y  it  was  decided,  that  if  a  person  of  the  same 
•pame  with  tbe  payee  of  a  bill  to  Ofderi  get  possession  of 
'the  bUl^  knowing  that  he  has  no  title  to  it,  and  indorse  his 
own  name  thereon,  he  is  guilty  of  forgery.     In  Heoetf$ 
(CBae,  there  was  no  £Jse  indorsement^  the  Jury  having  found 
that  the  indorsement  was  tnily  made  by  the  real  person,  whose 
name  it  purported  to  be,  and  who  was  then  in  existence,  and 
it  did  not  appear  that  there  was  any  other  person  of  that 
name;  but  the  prisoner  there  assumed  a  folse  name,  and 
etated  that  he  bad  indorsed  it,  as  fVatti  in  this  case  had  said 
that  the  acceptors  were  bankers  in  London.    The  question 
is  not  whefiier  the  bill  was  accepted  by  Willianu  k  Co.  of 
No.  d.  Birchm  Lane,  or  whether  there  might  not  have  been 
a  clerk  there,  to  represent  the  bankers  of  that  name  at  Swan* 
.  jea,  but  whether  it  was  uttesed  by  the  prisoner  with  a  view 
to  induce  the  prosecutors  to  believe,  that  it  was  the  accept- 
ance of  fVilUamSf  Burgess  Sf  Co.,  of  No.  20,  Birchin  Lane. 
lu  Parkes  and  Brown^s  ease  (b),  it  was  held,  that  the  utter- 

(a)  4  Term  Rep.  S8.  (6)  S  East's  Pleas  of  the  Crown,  963. 

S.  C.  %  Leach's  Crown  Cases,  3d  edit.  898.    Russell  on  Crimes,  yoK  U. 
1417. 
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182f .       .  ing  of  a  note  as  the  note  of  another  person  was  ^  Sottff^f 
^/'^        although  such  note  was  i^iade  in  the  same  name  as  that  of 
V.  the  prisoner ;  for  it  is  a  false  making  of  an  instrument  in 

'      the  name  of  a  non-existing  person^  although  before  the  time 
of  the  utterance^  it  was  not  so.     So  here,  as  the  prisoner 
represented  the  acceptors  to  be  bankers  in  London^  ^th  an 
intent  to  defraud,  and  there  were  no  such  bapkers,  as  the 
acceptance  on  the  face  of  the  bill  imported,  except  Messrs. 
Williams,  Burgess  Sf  Co.,  it  was  a  forgery,    and  fell  exr 
pressly  within  the  meaning  of  tiie  case  of  Parkes  and  Bwmn* 
With  respect  to  Walker^  case,  it  cannot  be  considered  as 
an  authority,  as  it  is  only  to  be  found  in  Evans*  Collection  (f 
the  Statutes,  from  which  it  is  cited  by  Russell  in  his  Treatise 
on  Crimes.    But  there .  it  did  not  appear  who  Walker  Sf  Co. 
were,  but  merely  that  the  bill  was  signed  *^  D.  Walker  Is  CqJ* 
and  made  by  the  prisoner,  whose  name  was  ^<  X>.  Walker,'* 
and  the  Jury  might  have  found  whether  the  bill  was  issued 
witli  a  fraudulent  intent  or  not.    Here,  thie  only  substantial 
bankers  in  London,  by  the  name  of  Williams  4r  Co^  were 
Messrs.  Williams,  Burgess  Sf  Co.,  No.  20,  Birchm  Lane; 
and  whether  other  persons  of  that  name  resided  at  No.  3, 
makes  no  difference,  as  the  prisoner  promised  an  acceptance 
on  a  London  banker,  and  stated  that  Burgess  constituted  one 
of  the  firm.    The  conversation  that  took  place  between  the 
prosecutor  l}ay/i5  and  the  prisoner,  goes  strongly  to  shew 
that  the  latter  knew  that  the  acceptors  were  not  bankers  io 
Birchin  Lane,  or  any  other  London  bankers.    It  has,  how- 
ever, been  said,  that  if  the  drawees  had  been  described  as 
drapers,  or  any  other  description  of  trade,  and  they  turned 
out  not  to  have  been  so,  it  would  not  amourtt  to  a  forgery. 
That,  however,  would  entirely  depend  on  whether  the  bill 
was  uttered  with  a  fraudulent  intent  or  not.    As  to  the  vari- 
ance, the  figure  <'3"  must  have  been  on  the  comer  of  the  bill, 
when   it  was  uttered  by  the  prisoner ;  for  if  it  had   been 
/draw  n  on  Williams  Sf  Co.,  bankers,  Birchin  Lane,  generally, 
\X  would  ouly  have  been  presented  at  No.  20,  in  that  l^nej 
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as  there  were  no  other  bankers  but  ffilliams,  Burgeis  4  Co.'f 
carrying  on  business  as  such  there.  On  the  production  of 
the  bill  at  the  trial  it  appeared^  that  the  figure  *'  S"  was  in- 
serted on  it  iti  two  places^  and  primi  facie  it  must  be  taken, 
that  that  between  the  words  **  bankers/'  and  '^  Birchin  Lane^ 
was  introduced  at  the  time  of  making  it.  Although  in  the 
case  of  Hoar  v.  Mill,  as  well  as  in  PiU  v.  Green  (a),  where^ 
in  setting  out  a  covenant  in  a  lease,  on  which  a  breach  was 
assigned,  viz.  the  *^  Cellar^eer'*  field,  instead  of  the  *^Aller^ 
beer^*  field,  the  variance  was  held  fatal ;  yet  in  Morgan  v. 
Edwards  {b),  where  leave  was  given  by  a  lease  to  make  pits, 
levels,  and  sought,  and  a  declaration  in  covenant  stated  it  as 
a  liberty  to  make  sloughs,  it  was  hel^ji  to  be  inimaterial  i  and 
in  Hamborough  v.  JVillde  (c),  which,  in  point  of  principle^ 
is  not  distinguishaUe  from  Hoar  v.  Mill,  where,  in  describ- 
ing a  deed  in  a  declaration  of  debt  as  binding  the  covenan- 
tor, his  heirs,  executors  and  administrators,  and  by  the  deed 
it  appeared  that  be  bound  himself,  his  executors  and  adminis- 
trators only,  without  the  word  ^*  heirs,^*  it  was  held  imma- 
terial. In  Dunn's  case(jd),  where  the  prisoner  gave  a  note 
in  the  name  of  another  as  her  own,  and  assumed  to  be  such 

■ 

other  person,  and  the  indictment  set  forth  the  tenor  of  the 
note,  and  included  the  witness's  name  at  the  end,  and  also 
the  words  *'  Mary  Wallace,  her  mark ;" — it  was  held  well, 
although  it  was  proved  in  evidence,  that  those  addition^ 
were  made  after  the  prisoner  had  subscribed  the  note,  but 
at  the  time  of  making  it.  So  here,  if  the  figure  ^'3"  had 
been  added,  it  would  have  been  immaterial ;  but  at  all  events, 
it  is  properly  set  out  in  the  indictment,  as  it  appears  upon  the 
face  of  the  note  itself,  and  must  be  presumed  to  have  been 
inserted  on  that  instrument  at  the  time  it  was  made  or  ut- 
tered. Under  the  circumstances  therefore,  the  question  was 
most  properly  left  to  the  Jury,  and  they  were  fully  warranted 

(«)  9  East,  188.  (h)  t  Manh.  96.  (c)  4  Maul.  Sc  Selw. 

474  (ii> (d)  t  East* 8  Pleai  of  the  Crowo,  96«,  976.    S.  C. 
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1832.       in  convicting  the  prisoner  on  the  second  coonl  of  the  in* 
dictment. 

Mr.  fVilliamSf  in  reply.  lo  Dumi$  case,  the  nime  pot 
to  the  marie  at  the  bottom  of  the  note  was  done  bj  the  A- 
rection  of  the  prisoner,  and  the  account  she  gave  of  herself 
was  a  fabrication  throughout.  That  case  therefore,  does  not 
touch  this  question ;  for  qui  facit  per  aUum  facii  per  se. 
The  case  of  Parkee  and  Bromn  seems  to  have  been  some- 
what  doubted,  and  fVatket^s  case  appears  to  be  in  contra- 
dicdon  to  it,  and  admitting  that  the  acceptanee  was  not 
made  by  WilHams  4r  Co.,  bankers  in  Lomkmf  still,  as  ftr 
any  thing  that  appeared  at  the  trial,  it  might  have  been 
the  genuine  acceptance  of  persons  of  tbtot  name  residiif 
at  No.  3.,  Birchin  Lane,  it  amounts  only  to  a  misdemeanor, 
and  cannot  render  the  prisoner  amenable  lo  tfaeUgher  crime 
of  forgery  (a). 

Cur.  adv.  imU. 

No  judgment  was  ever  puUioIy  given,  but  the  prisoner 
afterwards  received  a  free  pardon,  on  die  ground  that  no 
forgery  was  proved  against  him. 

(a)  The  prisoner  was  committed,  io  the  fint  instiMice,  f<^  a  jnisdcflMt- 
Dor,  IB  obtainiDg  goods  by  a  ialse  pretence,  under  the  siatnte  SO  G(».l 
V.S4. 
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Henry  Macbin  and  >Iary  Vessry  v.  Elizabeth 

Reynolds. 

The  following  case  was  sent  by  the  direction  of  the  Vice-  Where  a  tet- 

,   ^  tator  WIS  poi- 

Chancellor  for  the  opinion  of  the  Judges  of  this  Court : —      tessed  of  con- 
John  Fessey  was  in  his  life-time,  and  at  the  time  of  his  Mnalpropertjr^ 
death,  possessed  of   considerable  personal   property^    and  ^J^^^ 
seised  of  an  undivided  third  part  in  certain^  messuages,  lands,  third  part  in 
tenements,  and  hereditaments,  called  Upper  Hexgrave  Farm,  tuacet  and 
in  the  parish  of  Souihwell,  in  the  county  of  Nottingliam,  by  aJImbe^r  * 

liTes,  derised 
the  latter  and  all  his  real  estate  to  his  sister  and  nepbeir,  for  their  joint  lives, 
and  to  the  sorTlTor  of  them  daring  her  or  his  life,  in  case  there  should  be  no 
lawful  issue  livinf  of  them,  or  either  of  tbem»  but  in  case  bother  either  of  then 
should  leave  any  such  issue,  then  to  the  snrvivor  of  the  sister  and  nephew  one 
undivided  moiety  only  of  the  said  real  estate,  4br  and  dnrfaiff  her  or  his  life,  and 
the  rents  and  profits  of  the  other  nadivided  BMietv  to  be  paid  and  applied  to  the 
maintenance  and  edncation  of  all  and  etery  the  ohild  and  children  of  either  of 
them^  the  sister  and  nephew  so  dying,  dpring  tiialr  Mfaral  minpnties ;  and  after 
the  death  of  such  survivor  of  the  sister  and  nephew,  the  remaining  moiety  of 
the  said  estate  was  to  be  paid  and  applied  in  like  manner,:  if  there  should  be 
occasion,  to  all  and  every  the  child  and  children  of  such  survivor  of  the  sister 
and  nephew,  during  their  seVeral  ndnorides ;  and  whtn  and  as  such  several 
children  of  the  lister  and  nephew  respectively,  (if  any  such  there  should  be) 
should  respectiveiv  attahi  their  age  of  twenty-one,  then  the  whole  of  the  said  real 
1  '    estate  was  devised  nnto  and  eqpally  amount  all  sqeh  .children  of  the  sister  and 

nephew  respectively,  share  and  share  alike,  if  more  than  one,  as  tenants  in 
common,  and  to  their  respective  heirs  and  assigns  for  ever ;  and  if  but  one,  to 
such  only  child,  his  or  her  heirs  and  assigns  for  ever  $  but  in  case  the  sister  and 
nephew  should  both  die  without  lemitig  issae  of  her  or  his  body,  or  there 
Imng  sneh  issue,  they  should  happen  to  die  under  twenty-one,  and  without 
issue,  then  the  said  estate  was  given  to  G.  M,,  his  heirs  and  auigns  for  ever. 

The  nephew  and  sister  being  the  testator's  co-heirs  at  law,  and  the  former 
having  one  daughter,  and  the  sister  being  unmarried,  for  the  purpose  of  de- 
stroying the  contingait  reaahiders  expeetaat  on  their  life  estates,  by  merger 
of  such  life  estates  in  the  reversionary  eaute,  as  eo-heirs,  by  bargain  and  sale 
conveyed  the  premises  discharged  from  all  the  contingent  interest  devised 
by  the  vdll  to  the  uses  therein  dechired ;  that  is  to  say,,  to  such  uses  as  they 
should  jointly  appoint;  and  in  defiinlt  thereof,  upon  such  furtiier  uses  for  tho 
benefit  of  the  nephew  and  sister  respectively,  as  were  therein  mentioned  :— 
Held,  first,  that  the  daughter  of  the  testator's  nephew  took,  upon  the  death 
of  the  testator  and  under  his  will,  an  estate  in  fee  simple  in  remainder  during 
the  lives  of  the  ctaitd  que  viei^  hi  the  undivided  third  part  of  the  said  messnagea 
and  lands  comprised  in  the  said  indenture  of  demise,  subject  to  be  divested 
in  part,  .by  the  birth  of  other  children  of  the  nephew  and  sister,  or  of  either 
of  them,'  and  determinable  altogether,  in  tlie  event  of  her  dying  in  the 
life-time  of  the  nephew  (her  father),  or  under  twentyione,  without  leaving 
issue;  secondly,  th|it  the  conveyance  did  not  pass  any  estate  or  interest  which 
could  in  any  way  defeat  or  affect  the  remainder  so  vested  In  the  daughter  of 
the  testator's  nephew. 


Keynolds. 
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18S3«        virttie  of  an  indenture  of  demise,  bearing  date  the  22d  <Si*p- 
.J*^"^^        tember,  179B,  whereby  the  said  messuages^  lands,  tenements, 
V.  and  hereditaments,  were  demised  to  the  said  John  Vessey^  and 

two  other  persons  (herein  named,  their  heirs  and  assign ;  to 
hold  to  them,  their  heirs  and  assigns,  as  tenants  in  common, 
during  the  lives  of  the  persons  iherein  named.    This  being  a 
freehold  lease,  livery  of  sebin  was  indorsed  upon  k.    The 
said  John  Vessel/^  by  his  will,   after  giving  various  spedfic 
and  pecuniary  legacies,    expressed    his  intention    and  will 
as  to  the  residue  of  his  real  and  personal  estate,    in  the 
words  and  figures  following :  that  is  to  say,  *^  All  the  res^ 
residue  and  remainder  of  my  person^  estate  and  effects,  of 
what  nature  or  kind  soever,  or  wheresoever  the  same  may  be,  I 
give  and  dispose  thereof  as  follows : — I  ^e  and  bequeath 
the  interest,  dividends,  and  proceeds  arising  from  such  residue 
of  my  said  personal  estate,  unto  my  sister  Mary  Fessey,  and 
my  nephew  Henry  Machin,  during  their  joint  lives,  to  be 
equally  divided  between  them,  share  and  share  alike,  to  and 
for  their  respective  use  and  benefit,  and  to  the  survivor  of 
them,  during  her  or  his  life,  in  case  there  should  happen  to 
be  no  issue  living,  lawfully  begotten  of  them  my  said  sister  and 
nephew,  or  either  of  them ;  but,  in  case  both  or  either  of  them 
shall  leave  any  such  issue,  then  I  give  and  bequeath  to  the  sur^ 
vivor  of  them,  my  said  sister  and  nephew,  one  moiety  or  half 
part  only  of  the  interest,  dividends,  and  proceeds  of  the  red- 
due  of  my  said  personal  estate,  for  and  during  his  or  her  life; 
and  the  other  moiety  or  half  part  thereof,  or  such  part  of  the 
same  as  shall  or  may  be  thought  needful  and  requisite,  by  the 
executors  or  administrators  of  either  of  th^m,  so  dying  and 
leaving  issue  as  aforesaid ;  1  will  and  direct  shall  be  paid  and 
applied  for  and  towards  the  maintenance,  education,  and  brii^- 
ing  up  of  all  and  every  the  child  and  children  of  sudi  of  them 
my  said  sister  or  nephew  so  dying,  during  their  several  and 
respective  minorities ;  and  from  and  after  the  death  of  such 
survivor  of  them,  my  said  sistef  and  nephew;  I  will  and  direct 
that  the  other  moiety  or  half  part  pf  the  interest,  dividends, 
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a»d  proceeds^  or  andi  part  theineof  M  shfell  be  thoagfat  pro^  18M.  . 
by  the  ejeeuton  or  adniiiiftratort  of  sodi  sunrivor  of  them,  yT^^ 
nqr  said  sister  and  nephew,  be  qiplwd  in  like  maimer^  for  and  _  «. 
towards  the  mamtenance,  education,  aiid  bringing  up  of  all 
and  every  the  child  and  children  of  such  sunrivor,  during  their 
several  and  respective  minorities ;  and  when  and  as  such  several 
children  of  them,  my  said  sbter  and  nephew  (if  any  soch  there 
happen  to  be),  shall  respectively  attain  their  age  of  twenty- 
one  years,  then  I  give  and  bequeath  the  whole  of  the  residue 
of  my  said  personal  estate,  unto  and  equally  amongst  all  such 
children  of  them,  my  said  sister  and  nephew,  share  and  share 
alike ;  and  if  but  one,  then  to  such  only  child  :  and  I  will  and 
direct  that  the  person  or  persons  who  eventually  may  have  the 
payment  of  the  above  shares,  shall  have  due  regard  to  the  ex- 
penditure on  such  several  end  respective  chQdren  during  theur 
minorities,  in  order  to  the  division  of  my  said  personal  estate 
being  made  as  equal  as  possible  amongst  them.  Bat  if  it 
should  happen  that  my  said  nephew,  Henry  Machin,  should 
only  have  issue  living  at  the  time  of  the  death  of  the  survivor 
of  them,  my  said  sister  and  nephew,  then  it  is  my  will  that 
such  residue  of  my  said  personal  estate  be  paid  and  applied 
in  like  manner,  unto  and  amongst  aH  his  etiildren,  in  such 
parts,  shares,  and  proportions,  manner  and  form,  as  lie,  my 
said  nephew,  shall  by  his  last  will  direct  or  appoint ;  and  in 
default  of  such  will^  then  I  give  and  bequeath  such  residue  of 
my  said  personal  estate  unto  and  equally  amongst  all  such 
children  of  my  said  nephew.  Provided  further,  that  in  case 
my  said  sister  and  nephew  both  die  without  leaving  any  lawful 
issue  of  her  or  his  body  living,  then  I  give  and  bequeath  die 
whole  of  sttdi  re«due  of  my  said  personal  estate  to  such  per* 
son  or  persons,  and  in  such  parts,  shares,  and  proportions*, 
manner  and  form,  as  the  survivor  of  them,  my  said  sister  and 
nephew,  shall  by  will  appoint,  and  in  defoult  thereof,  T  give 
and  bequeath  such  residue  of  my  said  personal  estate  unto  tiiy 
personal  representatives.  Also  I  give  and  devise  all  and  every 
my  real  estate  whatsoever  and  wheresoever,  unto  my  said  sist^, 
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19912,        Marjf  Vesuy,  and  my  said  nepheWi  Henry  Machm,  for  and 
^T"^^  ^      daring  the  term  of  their  joint  natural  lives^  and  to  Ac  ^amfor 
V-  of  them  two,  during  her  or  his  life,  in  case  there  should  hap-» 

peni  to  be  no  issue  livbg  lawfully  begotten  of  them^  my  said 
sisfer  and  nephew,  or  either  of  them ;  but  in  case  both  or 
either  of  them  shall  leave  l^ny  such  issue,  then  I  pve  and  de* 
vise  to  the  survivor  of  them,  my  said  sister  and  nephew,  one 
undivided  moiety  or  half  part  only  of  my  said  real  estate,  for 
and  during  her  or  his  life,  and  the  rents  and  profits  of  the 
other  undivided  moiety  of  my  said  real  estate,  I  will  and 
direct  shall  be  paid  and  applied  unto  all  and  every  the  diild 
and  children  of  either  of  thern^  my  said  sister  and  nepbew>  so 
dying  daring  their  several  minorities,  if  there  shall  be  occa- 
sion for  it,  in  like  manner  as  is  hereinbefore  directed^  regard- 
ing the  interest  and  proceeds  of  my  said  personal  estate;  and 
from  and  after  the  death  of  such  survivor  of  them,  my  said 
sister  and  nephew^  I  will  and  direct  that  the  remaining  half 
part  of  the  rents  and  profits  of  my  said  real  estate  shall  be 
paid  and  applied  in  like  manner  (if  there  should  be  occasion)^ 
unto  all  and  every  tlie  child  and  children  of  such  survivor  of 
them,  my  said  sister  and  nephew,  during  their  several  minori- 
ties, and  when  and  as  such  several  children  of  them,  my  said 
sister  and  nephew  respectively,  (if  any  such  there  happen  to 
he),  shall  respectively  attain  theif  age  of  twenty-one  years, 
then  1  give  and  devise  the  whole  of  my  said  real  estate,  unto 
and  equally  amongst  all  such  children  of  them,  my  said  sbter 
and  nephew,  share  and  share  alike,  if  more  than  <Mie,  u 
tenants  in  common^  and  to  their  several  and  respective  heirs 
aiid  assigns  for  ever ;  and  if  but  one,  to  such  only  child,  his  or 
her  heirs  and  assigns  for  ever ;  but  in  case  my  said  sister  and 
nephew  shall  both  happen  to  die  without  leaving  lawful  issue 
of  her  or  his  body,  or  there  being  such,  they  should  happen  to 
die  under  the  age  of  twenty-one  years,  and  without  issue^  then 
I  give  and  devise  all  and  every  my  said  real  estate  unto  Georgi 
Moiefy,  of  Fam^ld,  farmer,  his  heirs  and  assigns,  for  aver. 
And  it  is  my  will,  and  I  hereby  empower  my  said  sister  and 
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tepliew^  duriog  their  jobt  Ufea^  and  the  suravor  of  them^  to       1831L 
iBaktf  may  partition  which  they  may  deem  proper  of  all  or      j^i^i^i 
liny  part  of  my  midifided  estates^  and  to  execute  any  deeds,  '-^ 

or  do  any  other  needftil  acts  which  may  be  requisite  for 
effecting  such  partition^  as  AiUy  and  effectually  as  if  1  had 
done  the  same;  and  lastlyi  I  hereby  constitute  and  appoint 
my  said  sister,  Mary  Vessey^  and  my  nephew,  Henry  MacMn, 
executrix  and  executor  of  this  my  wilK'* 

The  testator  died  on  the  dd  of  February,  1819y  without 
having  revoked  or  altered  his  will.  Henry  Machin  and  Mary 
Vessey,  who  remains,  unmarried,  are  his  co4ieirs  at  law.  Henry 
Machinf  at  the  death  of  the  testator,  had  a  daughter,  Ehzabeth 
Susannah  Mac/Un,  who  was  then,  and  is  now  his  only  child. 

On  the  10th  October,  1820,  Henry  Ufackm  mdMary 
Veewf  made  an  agreement  in  writing  with  the  defendant 
Elizabeth  Reynolds,  whereby  Henry  Machin  and  Mary 
Fessty  agreed  to  sell,  and  Elizabeth  Reynolds  agreed  to  pui*^ 
chase  the  said  undivided  third  part  of  the  said  messuages^ 
lands,  tenements  and  hereditaments,  devised  by  the  will  of 
die  said  John  Fessey ;  and  Henry  Maclun  and  Mary  Fessey 
were  by  the  said  agreement  bound  to  make  a  good  title  to 
the  premises,  and  convey  the  same  to  the  said  Elizabeth 
Reynolds.  In  order  to  make  title  to  the  said  hereditaments, 
by  an  indenture  bearing  date  on  the  SOth  January,  16£1» 
and  made  between  the  aforesaid  George  Mosely,  of  the  one 
part,  and  die  said  Henry  Machin  and  Mary  Fessey,  of  the 
other  part :  reciting  the  hereinbefore  mentioned  indenture  of 
demise  of  the  22&  September,  1793,  and  further  in  part 
reciting  the  will  of  the  said  John  Fessey,  and  also,  amongst 
Other  things,  recidng  that  the  said  Heniy  JUfiicAin  had  con- 
tacted and  agreed  with  the  said  George  Mosely  for  the  abso* 
lAte  purchase  of  all  his  interest  and  estate  (if  any),  of  and 
in  the  said  undivided  third  part  or  share,  late  of  the  said 
John  Fessey,  of  and  in  the  said  messuages,  lands  and  here- 
ditaments^ comprised  in  the  said  indenture' of  demise  there^ 
lofore  recited,  at  the*  sum  of  ISSli  6s.  6d.  being  an  appor^ 
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f82^.       tioned  part  of  500/.  to  be  paid  for  the  contingent  kitereik  of 
Machin      *®  ^^^  George  Mosefy,  in  all  the  freehold,  copyhold  wmk 
^    V.  leasehold  estates  of  the  sdd  John  Fessey,  deceased,  and  that 

the  said  Henry  Machin  had  consented  that  the  same  oontm* 
gent  interest  should  be  released  by  the  said  George  M99efy 
to  the  said  Henry  Machin  and  Mary  Fessey,  as  thereinafter 
expressed,   so  that  the  same  contingent  interest  sii|^t  he 
forthwith    extinguished   and  destroyed: — ^it  was  witnessed^ 
that  in  pursuance  and  performance  of  the  said  recited  agrees 
inent  in  this  behalf,  and  for  the  consideration  by  the  said 
Henry  Machin  and  Mary  Fessey  respectively  to  the  said 
Geoi^e  3fos^fy  paid,  as  therein  mentioned,  the  saidGeoijfr 
Masely,  with  such  privity,   and  by  such  direction  and  ap- 
pointment, and  upon  such  acceptance  as  thereby  testiBed, 
remised  and  released  to  the  said  Henry  Machin  and  Mary 
Vetsey  respectively  and  their  respective  heirs  and  as^ns,  dl 
the  estate,  right,  title,  interest,  use,  trust,  possibility,  tenant 
right  of  renewal,   and  claim  whatsoever,    at  law   and  ia 
equity,  of  him  the  said  George  Mosely,  of,  into,  out  of,  or 
upon  all  and  singular  the  said  one  third  part,  late  of  the  said 
John  Fessey^  of  and  in  the  messuage,  lands,  and  heredita> 
ments  comprised  in  the  said  therein  in  part  recited  indenture 
-  of  demise,  or  which  he  the  said  George  Mosely,  his  heirs  or 
assigns,  or  any  person  or  persons  rightfully  claiming  or  la 
claim  from,   through,  under,  or  in  trust  for  him  or  thei% 
should  or  might,  at  any  time  or  times  thereafter,  have,  claim, 
challenge,  or  demand  of,  in,  to,  out  of,  or  upon  tfie  aams 
undivided  third  part  or  share  of  the  said  messuage,  land\ 
and  hereditaments,  or  any  part  or  parcel  thereof,  under  or 
by  virtue  of  the  said  will  of  the  said  John  Fesnty^  so  that 
the  said  George  Moeefy,  his  heirs  and  assigns,  and  all  and 
every  such  person  and  persons  as  aforesaid,  mig^t,  by  force 
of  the  said  indenture,  be  for  ever  excluded  and  debaned 
from  all  estate,  right,  &c.  of,  into,  out  of,  or  upon  the 
eame  undivided  third  part  <Nr  share  of  the  said  Joibi  Ferny 
deeeitped^  in  the  said  messuage,  lands  .and  hecedilanttBli^ 
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or  my  part  thereof*  And  by  certain  indenturefl  of  lease  and 
release,  bearing  date  reepectiTely  die  121st  and  SSdJantmry, 
1821^  and  made  between  the  said  Henry  Mackin  and  Mary 
Vessey,  of  the  one  part,  and  Robert  Swan,  therein  de- 
^bed,  of  thie  odier  part,  reciting;  anmig  other  thmgs, 
the  said  indenture  of  demise  for  lives,  and  the  will  and  death 
of  the  said  John  Fessey^  leaving  the  said  Henry  Machin  and 
Mary  Veuof  his  co-heirs  at  law ;  and  ftirther  reciting,  Aat 
for  the  purpose  of  destroyii^  the  contingent  renuunderv 
expectant  on  die  life  estates  of  the  said  Henry  Mackim  and 
Mary  f^es$ey,  of  and  in  the  thifd  part  of  die  messuages^ 
lands  and  hereditaments,  comprised  in  the  said  indentoie  of 
demise,  and  given  and  devised  by  the  eaid  will  of  the  said 
John  Fessey,  by  merger  of  the  life  estates  of  the  said  Henry 
Machin  zxxAMary  Fesiiyf  in  their  reversionary  estate  or  in- 

ierest  of  and  in  the  same  third  part,  as  heirs  at  law  of  the 
«aid  John  Fessey: — ^it  was*  witnessed,  that  in  pursuance  and 
performance  of  the  said  agreemient,  end  upon  such  conside* 
ration  as  therein  mentioned,    the  said  Henry  Machin  and 
Mary  Fessey,  and  each  of  them,  granted,  bargained,  sold, 
released  and  confirmed  unto  the  said  Robert  Swan,  his  heirs 
and  assigns  (in  his  possession  then  being,  by  virtue  of  a  lease 
for  a  year,  as  therein  mentioned),  the  sud  undivided  third 
part  or  share,  late  of  the  said  JoA»  Feteey,  of  and  in  die 
eaid  messuage,  lands,  and  hereditaments  comprised  in  die 
said  indenture  of  demise : — ^To  hold  the  same  unto  the  said 
RobM  Swan,  his  heirs  and  assigns,  for  and  during  the  na- 
tural lives  of  the  persons  named  as  cesttn  que  vies,  in  the  said 
indenture  of  demise,  and  the  survivor  of  them,  freed  and 
discharged  of  and  from  all  the  contingent  interest  given  and 
devised,  in  and  by  die  said  will  of  the  said  John  Fessey,  to 
the  uses  and  upon  the  trusts  therein  limited,  expressed,  and 
declared,  of  and  concerning  the  same,  that  is  to  say  (among 
others^,  to  such   uses,  upon  such  trusts,  and  for  such  ends 
and  purposes,  and  with,  under,  and  subject  to  such  powers, 
provisoes,  declarations  and  agreements,  as  the  said  Henry 
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1823.  Machin  and  Mary  Vessey,  at  any  time  or  times,  ancl  froa 
time  to  time,  jointly^  during  their  joint  lives,  by  any  deed 
or  deeds,  executed  as  therein  provided,  should  jointly  direct, 
Rbtvolds.  limit^  or  appoint ;  and  in  default  thereof,  upon  such  further, 
uses  and  trusts^  for  the  benefit  of  the  said  Henry  Machin 
and  Mary  Fessey  respectively,  as  therein  mentioned* 

The  questions  for  the  opinion  of  the  Court  were,  firs^ 
whether  Elizabeth  Susannah  Machin,  the  daughter  of  Henry 
Machin,  took  any  and  what  estate  in  the  said  undivided  third 
part  of  the  messuages,  lands,  tenements,  and  hereditaments, 
comprised  in  the  said  indenture  of  demise,  upon  the  death 
of  the  said  John  Fessey,  and  under  his  said  will?  And  se^ 
condly,  whether  the  said  Robert  Swan,  Henry  Machin^  and 
Mary  Fessey  respective^,  took  any  and  what  estates,  in- 
terest, or  rights  respectively,  in  the  said  messuages,  land^ 
tenements,  and  hereditaments,  under  the  sajd  de^,  dated 
respectively  the  2l8t  and  22d  January,  1821? 

The  case  came  on  for  argument  ia  the  course,  of  the  Ipit 
Term,  when 

Mr.  Seijt.  Hullock,  for  the  plaintiffs,  submitted  that  the 
only  question  was,  what  estate  the  daughter  of  the  devisee 
Henry  Machin  took  in  the  messuages  and  lands  comprised 
in  the  indenture  of  demise  of  the  22d  September,  1 798,  and 
the  other  real  property  of  the  devisor  on  his  death,  and 
under  his  will.  He  contended,  that  she  took  a  contingent 
remainder  only.  There  are  no  cases  applicable  to  the  pre- 
sent, which  must  therefore  be  decided  on  the  intent  of  the 
devisor,  to  be  collected  from  the  different  expressions  used 
by  him  throughout  the  will,  from  which  it  must  be  inferred, 
that  the  daughter  of  Henry  Machin  should  not  take  any 
thing  until  after  the  death  of  her  father ;  or  in  other  word?, 
that  it  was  the  object  of  tlie  devisor,  that  qone  of  the  limitf- 
fions  over  should  take  effect  until  the  death  of  his  sister  o( 


RbtholdSi 


IM  THB  SlCOffD  AUD  THIRD  JMABM  OP  GBO.  iT*  46S 

M|^w»  the  two  deraees.    Hie  caages  of  JPorlA  t.  CAop-       1832. 
man  (a),  Mead  r.  Sndl(Jb),  «Dd  ee^reral  othen,  have  decided^      hiachiii 
that  the  wofds  ''  kaving  ^tut^'  bave  a  ponfiped  relation  to 
the  time  of  the  death  of  the  party,  and  mist  be  constni^ 
to  mean  a  d>jog  without  leaving  iss^e  ^%  the  de.ath  of  thp 
Pfurept^  or  first  taker.    Although  the  words  **  foohen  and  lu/' 
if  applied  to  the  period  of  a  devisee's  becoming  of  age,  have 
been  held  not  to  operate  as  a  condition  {nrecedent,  but  as  tha 
description  of  the  time  when  the  remainder-man  is  to  take  ii^ 
possession,  jet  an  interest  does  not  vest  until  he  has  arrived 
jEit  the  age  of  twenty-one.   Doe,  d.  Wheedon  v.  Lea(c).    So, 
in  the  case  of  a  Iq^cy,  where  the  gift  and  time  of  payment 
are  both  future,  as  if  u^.  gives  a  legacy  to  B.at  and  when  he 
comes  of  age,  the  time  is  annexed  to  the  gift  and  substance 
of  the  thing,  and  if  the  legatee  die  before  he  comes  of  age, 
the  legacy  lapses  (d).    Here,  though  the  testator  has  made 
two  dispositions  in  his  will»  the  one  as  to  his  personal,  and 
the  other  as  to  his  real  property,  he  meant  that  they  should 
both  be  disposed  of  in  the  same  manner.    With  respect  to 
the  personalty,  it  b  be^ueadied  '^  to  his  sister  and  nephew 
during  their  joint  lives,  and  to  the  survivor  of  them  for  life« 
in  case  there  should  happen  to  be  no  issiie  living  of  them  or 
cither  of  them  ;  but  in  case  both  or  either  of  them  should 
leave  any  such  issue,  then  to  the  survivor  a  moiety  for  life^ 
the  oth^  moiety  to  he  applied  for  the  naintenance  of  the 
children  of  the  party  so  dying,  during  their  minorities  ^  and 
after  the  death  of  the  survivor  of  the  sister  and  nephew,  the 
other  moie^  to  be  applied  in  like  manner,  for  the  main- 
tenance of  the  children  of  such  survivor,  during  minority, 
and  when  and  as  such  children  should  attain  twenty  one, 
then  the  whole  of  the  residue  was  given  unto  and  equally 
;Among8t  all  such  children,   share  and  share  alike.'*    The 
words  '^  no  issue  Uvingf*  must  be  taken  to  mean  no  issue 
living  at  tlie  death  of  the  survivor  of  the  sister  or  nephew. 

(«)  1  Pecre  Wnis.  665.    S  Eq.  Cu.  Abr.  292,  pi.  16.    359,  pL  15. 

<*)  S  AUc.  64« (c)  S  Term  Rep.  41.— (d)  See  Eobertt  oa  WBii, 

Sd  edit  Yol.  ii.  111. 
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isn.       Stf>  Hi  Gitte  ehiier  of  fhem  dieuld  Ame  (fitjr  McA  inifr. 


.  oflly  apply  to  Usue  Ktii^  at  their  deaths;  aad  more  paiticii- 

9.  liriy  k>,    as  die  iroids  '^when  and  oi  iheyikmUd  Mam 

^^"'^'^  HDeHfy^/^  if  conpled  with  those  of  {jsve  Sdng,  or  ieatiag 
gatk  issue,  cab  only  refer  to  diildren  in  esse  at  the  time  of  the 
death  of  their  respective  parents,  and  it  is  imposable  to  say 
nvhat  issue  of  the  two  devisees  might  be  livii^  at  diat  time. 
The  saine  constructioii  must  prevail  with  respect  to  the 
devise  of  the  realty,  as  die  limitation  over  was  in  case  diera 
should  be  no  issue  livit^  begotten  of  the  sister  and  nephew, 
or  either  of  thetn.  That  must  be  confined  to  the  issue  living 
at  dieir  death,  or  the  death  of  die  survivor  of  them.  So,  ih 
dkSe  either  of  thetn  should  leave  any  such  issue,  must  be  li- 
itifted  to  thbse  alive  at  the  time  6f  the  dekth  of  their  parents; 
Ibr  it  is  impossible  U>  ascertain  how  matly  might  be  alive,  after 
die  death  of  the  first  ta&ers.  The  remainders  over  therefore 
weriB  clearly  contii^eflt,  as  diey  depended  altogether  on  aa 
uncertainty;  and  thb  u  more  manifest  from  the  intent  of 
the  testator,  viz.  that  none  of  the  limitations  over  were  to 
take  effect  till  the  death  of  bis  sister  or  nephew,  and  no 
Inconvenience  will  arise  by  giving  such  a  construction  to 
the  will ;  for  although  the  Court  might  be  inclined  to  give  t 
preference  to  a  vested  remainder,  the  intention  of  the 
testator  must  prevail. 

Mr.  Serjt  Pell,  cantrd,  admitted  that  there  was  no  de- 
cision expressly  applicable  to  this  question,  and  that  it  inust 
therefore  re^t  on  general  principles,  the  leading  one  of  which 
is^  that  the  intention  of  the  testator  must  prevail^  and  if 
that  be  the  true  criterion,  there  can  be  no  doubt  but  that  the 
present  case  is  widi  the  defendant.  The  simple  abstract 
meanii^  to  be  collected  from  the  whole  of  the  will  is,  diat 
the  testator  intended  diat  die  children  of  his  sister  and  ne- 
phew, if  more  than  one,  should  take  equally  at  the  deaths  of 
their  respective  parents,  and  if  but  one,  then  that  such  one 
,a^one  shoi|ld  take  in  like  maimer.    If  diis  be  so,  such  intent 
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anStfht  tfiitied  mCo  cffiset  by  the  dtmMtr  «f  the  Jb^ 
ftodr's  itepbew  taldiq;  a  festad  rraMioder  b  the  realtjr^  lUoniii 
Mkbfect  to  the  1%  ioteniti  of  her  fiuber  and  aiinl,  the 
pivyisioiis  for  iniintenance  during  mnoritfp  end  liable  to 
be  partiall J  dtvesled  iqion  die  birth  of  other  childreii;— and 
Mnieqneody^  it  was  not  in  the  power  of  the  rister  and  ne» 
]ihew  to  make  a  good  title  to  a  pinthaier^  whiefa  if  the 
remaiader  be  bolden  to  be  oontingent^  they  woold  hate 
effected  by  the  conveyance  mJoMamy,  1881.  The  mere 
inlent  however^  does  not  of  itself  fbmish  a  rtile  by  which 
tbeCoort  must  be  goided,  imt  there  most  be  words)in  the 
will  capable  of  carrying  such  intent  into  efiect.  It  any 
be  adinitted,  that  the  exprsssion  **  im  coie  there  thmld  be 
no  issue  living/'  must  be  taken  to  mean  snch  issue  as 
might  be  living  at  the  death  ot  the  defisor^s  sister  and 
nephew,  when  the  limitations  oter  were  to  take  effect ;  but 
die  case  of  Forth  v«  Chapman  was  impugned  by  Lord  Kenr 
yon  in  Porter  y.  Bradley  {a).  Here,  the  only  question  is,  upon 
what  contingency  were  the  limitations  over  to  take  effect? 
That  does  not  appear  from  any  part  of  the  will.  On  the 
contrary,  the  devise  to  die  children  is  not  confined  by  express 
words  of  contingency,  and  it  most  be  inferred  from  the 
limitation  over  to  George  Mbsekf,  that  such  children  were  to 
lake  in  every  other  event  than  thai  upon  which  the  estates 
were  given  to  bun,  namely^  die  death  of  both  the  devisor's 
sister  and  nephew  without  leaving  issue,  or  the  death  of 
sttch  issue  as  they  might  leave  under  twenty-one  years  of  age 
and  witho^  issoe,  which  intent  nught  not  be  effectuated,  if 
the  estates  were  to  vest  only  in  such  diildren  as  should  be 
living  at  the  respective  deaths  of  their  parents.  The"words 
^'  when''  and  '^  as'^  are  mere  adverbs  of  time,  and  do  not 
alter  the  nature  of  the  interest,  but  apply  only  to  the  time 
when  the  remamder-inan  is  to  talce  id  possession.  In  JBo- 
raston^s  case{b),  the  devise  was  as  follows: — o^Aenthe  said 
flugh  shall  come  to  bis  age  of  twenty-one  years ;  and  it  W99 

(a)  5  Term  Rep.  146>  ■    (b)  3  Bcj^.  19., 
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1828;       held  that  the  rakiaiiideff  ^a»  exeouted  in  him  imMoedmiAj  after 
the  death  of  the  testatofi  and  that  it  did  not  rest  ia  contin- 


V.  gency.    So,  in  Goodliile,  d.  Hayward  ▼.  JVJutJby  (fl),  where 


ESTMOUM* 


there  was  a  devise  to  trusteesi  in  trust,  to  lay  out  the  renls 
and  profits  of  the  devised  premises  for  the  maintenance  and 
education  of  testator's  nephews,  and  whem  and  as  they 
should  respectively  attain  their  ages  of  twenty-one^  then  to 
dieir  use  and  their  hdrs^  equally ;  it  was  held  to  be  an  imme- 
diate gift  to  the  nephews»  and  vested  in  them  immediately, 
with  a  trust  to  be  executed  for  their  benefit  during  their  mi* 
nority ;  and  in  Doe,  d.  JVheedon  v.  Lea  (Jb),  it  was  decided, 
'  diat  a  devise  to  trustees  till  A.  should  attain  the  age  of 
twenty«four,  aind  whem  he  should  attain  that  age  to  him  in 
fee,  gave  him  a  vested  interest  which  would  descend  to  his 
heirs,  although  he  died  before  twenty-four.  It  is  a  weU 
known  princi(de|  that  the  Courts  fiivor  vested  interests ;  for 
in  Ivet  V.  Legge{c\  Ld^rd Hardwicke  said  "as  the  Cooit 
never  construes  a  limitation  into  an  executory  devise,  where 
it  may  take  effect  as  a  remainder,  because  the  former  puts 
the  inheritance  in  abeyance ;  so  neither  does  it  construe  a 
remainder  to  be  contingent,  where  it  can  be  taken  for  vested; 
because  the  latter  tends  to  support  the  estate,  and  the  former 
to  destroy  it,  by  putting  it  in  the  power  of  the  particular  te* 
luint  to  defeat  the  remainder  by  a  fine  or  feoffment  ;*'  and  ia 
Parkhurai  v.  Smith,  d.  Dormer,  (in  error),  hard  Chief  Jus>- 
lice  JVilles  said  (d),  '*  there  are  but  two  sorts  of  contingent 
remainders  which  do  not  vest,  first,  where  the  person  to 
whom  the  remainder  is  limited  is  not  in  e$se  at  the  time  of 
the  limitation;  and  secondly,  where  the  commencement  of 
the  remainder  depends  on  some  matter  collateral  to  the  de^ 
termination  Of  the  particular  estate."  This  case  falls,  within 
neither  of  these  descriptions,  as  the  daughter  of  the  devisoi's 
nephew  was  in  esse  at  the  time  of  the  limitation,  and  the 
commencement  of  the  remainder  did  not  depend  on  any 

(a)  I  Burr.  J28 (6)  3  Term  Rep.  41.  (c)  3  T^rm  R©Pf 

^9,  a.  (d)  WiUci,  338. 


k 
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collateral  matter.    Although  die  will  it  eonftMed  n  tenni  iisn. 

and  of  doubtful  conatnictiooi  atill,  if  the  daughter  of  the  JT^ 

aepbewbe  hdd  to  take  a-vested  remainder,  aubject  to  be  «. 

divested  in  part  by  the  birth  of  other  children,  it  will  not  ^"^'^^"^ 
only  eflFectuate  the  intention  oi  the  lestatori  but  woik  no 
injustice  to  either  of  the  parties* 

Mr.  Serjt.  Hullock,  in  reply.  If  this  question*  is  to  be' 
governed  by  the  intent  of  the  testator,  it  is  quite  clear  diat 
the  daughter  of  Henry  Machin,  the  devisee,  did  not  take  a 
vested  remainder  in  the  realty^  as  equality  of  division  appears 
to  have  been  the  testator's  particular  object,  which  would  be 
altogether  defeated  hypvuig  Elizabeth  SmanmahMackm  a 
vested  estate ;  for  if  ahe  took  such  estate,  subject  to  be  di« 
vested  in  part  on  the  birth  of  other  children,  if  there  were 
twelve,  and  all  should  die  but  two,  the  eldest  child  wonld 
be  entitled  to  all  the  property,  except  one  twelfth  part,  to 
which  alone  the  second  would  be  entitied.  It  is  equally 
clear,  that  tiie  limitations  over  to  the  children  of  the  sister 
or  nephew,  were  not  intended  to  take  effect  until  the  deaths 
of  their  respective  parents.  The  definition  applicable  to 
contingent  remamders,  as  laid  down  by  Lord  Chief  Justice 
JVil/es,  in  Parkhurst  v.  Smith,  d.  Dormer,  is  far  too  narrow, 
and  as  the  number  of -children  who  may  be  living  at  the 
death  of  a  parent  cannot  be  (nreviously  ascertained,  but  de- 
pends entirely  on  an  uncertainty,  it  must  have  this  effect  of 
creating  a  contingent  remainder.  In  Barastof^s  ease  there  wah 
an  express  and  immediate  devise  of  a  chattel  to  the  testator's 
nephew,  to  be  enjoyed  by  him  when  he  arrived  at  a  certain 
9ge.  The  fee  therefore  vested  immediately,  but  herCi  the  expres- 
sion is,  in  case  the  devisees  should  '<  leave  any  issue,''  which 
must  be  confined  to  such  issue  as  they  might  leave  at  their 
deaths.  At  all  events,  the  testator  meant  that  his  real  pro* 
perty  should  be  disposed  of  in  the  same  manner  as  his  per- 
aonal,  and  that  both  should  be  equally  divided,  which  intent 
W9uld  be  destroyed  by  the  daughter  of  Henry  Machin  tak« 
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18£t.       had  atijr  previous  dealings  widi  Parker,  they  appUed  to  die 


DOVF 


person  nho  ordered  the  goods  for  a  reference,  and  he  ac» 
V. '  cordingly  referred  tbem  to  a  respectable  merchant  in  the  ci^, 
^  who  fully  satisfied  them  as  to  Mr.  Parker^ %  responsibility,  and 
the  package  containing  the  goods  was  accordbgly  directed  to 
him  by  the  name  and  description  of  '^  Mr.  James  Parker,  High 
Street,  Oxford,**  and  taken  by  their  porter  to  the  defendant's 
waggon  office,  who  paid  for  the  booking  it  as  a  common 
parcel,  although  the  value  of  it  was  89/« — and  the  porter, 
who  could  read,  swore  that  he  never  saw  any  notice  in  the 
defendant's  office,  as  to  hb  not  being  answerable  for  tli6 
loss  of  any  package,  if  the  value  exceeded  SL  unless  the 
same  was  specified  when  delivered  into  the  office.  It  wu 
also  proved,  that  Mr.  Parker,  in  High  Street,  Oxford,  was 
a  most  respectable  print-seller,  and  that  on  the  mommg 
after  the  arrival  of  the  package  at  the  defendant's  oflke  there, 
bb  porter  called  on  Mr.  Parker,  and  asked  him  whether  he 
expected  any  parcel  from  London,  to  which  he  answered  dnt 
be  did  not.  It  also  appeared,  that  it  was  the  course  of  the 
defendant's  office,  to  deliver  parcels  at  Oxford,  at  the  places 
to  which  they  were  directed. 

For  the  defendant,  hb  book-keeper  in  London  proved 
that  the  following  notice  was  put  up  in  a  conspicuous  part  of 
the  office,  and  immedbtely  opposite  the  entrance  door,  viz. 
"  Take  notice,  that  the  proprietors  of  the  public  carriages 
who  transact  their  business  at  this  office,  will  not  be  answer- 
able for  any  packages  containing  cash,  bank-notes,  bills, 
jewels,  plate,  or  watches,  however  small  the  value  may  be, 
or  for  any  package  of  more  than  five  pounds  value,  if  lost  or 
damaged,  unless  the  same  is  specified  when  delivered  into 
the  office."  The  defendant's  book-keeper  at  Oxford  proved, 
that  on  the  morning  after  the  arrival  of  the  parcel  m  ques<- 
tion,  and  during  the  absence  of  the  porter,  a  person  came 
to  the  office  and  enquired  for  the  parcel,  and  said  that  he  had 
seen  Mr.  Parker  in  the  early  part  of  the  morning,  and  that  he 
bad  before  received  two  parcels  which  were  directed  for  Mr* 
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Duff  and  Others  v.  Buhd.  Thand^j, 

Jan.  S4. 

This  was  an  action  on  the  case»  brought  against  the  defenr  A  carrier  u 

,     ,  •        r  V  •      Ai-  boMiid  to  de- 

dant  as  a  common  earner^  for  negligence  in  the  conveyance  uyer  a  paicei 
of  a  parcel  from  London  to  Oxford.    The  first  count  of  the  ^*^|J«  ft  b^dU 
declaration  stated  that  the  plauitiffs  had  caused  a  package  ^  rected.  Where 
goods  to  be  delivered  to  the  defendant  to  be  carried  by  him  parcel  of  goods 
from  London  to  Oxford,  and  there,  pursuant  to  an  address  ^u Mi\ji^« 


subscribed  thereon,  (to  wit),    •'  Mr.  James  Parker,  High  ^?*^f  ^  - 

Street^  Oxford^*  to  be  safely  delivered,  for  certain  reward  /ord,*''wlio, oa 

to  be  therefore  paid  by  the  plaintiffs  to  the  defendant  in  re-  to.'iaid  tCat 

spect  thereof;  and  assigned  for  breach  that  he  did  not  safely  ^^  h^'^^^^ 

conveyor  deliver  the  package  at  Oxford  pursuant  to  such  and  it  was 

address.    The  second  count  stated  that  the  plaintiffs  had  de-  iiTered  to  a 

livered  a  package  lo  the  defendant,  directed  to  "  J.  Parker,  ?SiS"a7  the 

Oxford!"  to  be  safely  carried  and  delivered  by  him  there,  bjit  <*«fendaiif8 

office,  claiininc 
that  through  the  negligence  and  carelessness  of  the  defen-  it  as  his,  and 

dant,  it  was  lost.    The  third  count  stated,  that  the  plaintiffs  ^luril^le  for 
had  caused  a  certain  package  of  goods  to  be  delivered  to  il^^^^ 


was 


the  defendant,  to  be  safely-  and  securely  carried  by  him  from  properly  left 

Jjondon  to  Oxford,  and  that  by  the  negligence  and  default  of  whether,     ' 

him  and  his  servants,  it  became  wholly  lost  to  the  pUintiffs.  cSmrt^s*'' 

'^The  defendant  pleaded  the  General  Issue.  the  carrier  had 

At  the  trial  of  the  cause  before  Lord  Chief  Justice  Dallas,  gross  negli- 

at  Guildhall,  at  the  Sittings  after  the  last  Term,  the  plaintiffs  S^eThaii!!^ 

proved  that  a  stranger  called  at  their  warehouse  in  the  city,  f<^**P^.<^  ^^ 

.  had,  the  Court 

and  requested  them  to  send  some  silks  and  othet  articles  refused  to 
to  Mr.  James  Parker,  of  flijgi  Sireei,  Oxford;  that  they  ^l^^^ 
were  accordingly  packed  up;  hut  as  the  plaintifis  had  never  ^'^asmoTed for, 

first,  £at  the' 
plaintiffs  had 
corresponded  by  letters,  with  the  defendant,  after  the  lots,  reqnestinx  him  to 
apprehend  the  person  to  whom  the  parcel  had  been  delivered,  as  a  swindler ; 
aeeondly,  that  intiosatioB  of  the  valae  of  the  paceal  was  not  giTen  to  the  de- 
fendant at  the  time  it  was  delivered  at  his  ofl^ce,  according  to  a  notice  which 
was  there  aHUed,  limiting  his  responsibility  to  51.  except  the  value  of  the  parcel 
was  specified  when  delivered ;  and  lastly,  that  the  pro|Hsrty  in  the  goods  con- 
tained therein,  had  passed  from  the  plafaitfils  to  the  consignee. 


BvirIF 
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'%BSt2»       pf  .the  cvidenoe  to  thenii  from  the  time  of  the  delivei;  of  tfe 
parcel    at  the  defendant's  office   in- London,  to  its  M^g 
«•  claimed  and  fpven  up  to  the  person  calling  for  it  al  Qj[/M| 

^  but  he  did  not  direct  their  attention  to  the  letters  of  die  plan- 
tiffs^  in  the  former  of  which  they  deured  the  defendant  to 
apprehend  the  person  who  had  obtained  the  parcel  as  a 
awindler,  nor  did  he  advert  to  the  conversation  between  one 
of  the  plaindffs  and  the  boo)c-keeper  at  Oxford,  but  ohservedy 
that  if  the  defendant  or  his  servants  had  not  taken  the  sun^ 
care  of  the  parcel  as  a  prudent  man  would  have  taken  of 
bis  own»  he  bad  been  guilty  of  gross  negUgence;  and  dn 
Jury  accordingly  found  a  verdict  for  die  plaintiffs^ 

Mr.  Seijt  Pell  now  moved  for  a  mle  to  shew  cause  wfcj 
such  verdict  should  not  be  set  aside,  and  a  new  trial  gianCad ; 
and  submitted,  in  the  first  place,  that  the  whole  of  the  enri* 
dence  had  not  been  stated  to  the  Jury;  that  the  eflfect  of  die 
first  letter  written  by  the  plaintiflb  to  the  defiendant  was  aKMt 
materia],  as  they  dierein  wished  him  to  cause  the  persea 
¥itK}  had  taken  the  parcel  to  be  apprdiended  aa  a  swindler, 
fi^m  which  it  is  quite  clear,  that  they  did  not  consider  that 
the  defiendant  had  been  guilty  of  any  ne^^nce,  or  that  he 
was  responsible  to  them  for  the  loss.  They  desired  the  ds* 
lendant  to  assist  in  finding  out  the  man  who  had  been  gaihf 
of  the  imposition,  without  even  intimating  that  they  coa* 
Mdered  the  defimdant  as  liable ;  and  diey  thereby  compbtaiy 
altered  the  rights  of  the  parties,  and  waived  any  claim  dvf 
might  have  had  to  recover  aa  against  him  in  his  cfaarader 
of  carrier*  '  Besides,  if  they  had  considered  the  defendant 
liable-  in  ibe  >firBt  instance,  he  mig^t  have  appiriModed 
the  person  on  his  own  account.  Secondly^  die  terms  ef 
die  notice  should  have  been  pointed  oat  4o  die  JuiyanI 
their  attention  directed  to  it,  for  even  if  it  had  not  been  seen 
bythe  plaintifls  porter,  as  he  must  be  taken  to  havs  hadafuH 
knowledge  of  the  value  of  theicontents  of  die  package^  he 
should  have  informed  the  book-keeper  of  it  at  the  time;  for 
there  is  a  manifiest  distinctioa  to  be  made  widi  respect  to  a 
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|Mrcd.of  a  gnkt  or  unan  ndtie ;  and  it  b  the  doty  of  ererj  III93. 
panon  oo  deliTeriog  a  pared  to  a  carrier,  to  acquaiot  him  ^^^ 
with  its  Talue,  in  order  that  proper  care  may  be  taken  of  it-;  •• 

'for  the  same  degree  of  attention  wouMnot  be  required  to  be 
paid  to  a  parcel  of  5L  valne  at  to  one  of  lOOt.-  and-  there- 
fore the  negligence  of  the  defendant  in  this  case^  if  any,  has 
bem  completely  warred  by  the  plaintiffs  not  having  caused 
the  value  of  the  parcel  to  be  made  known  to  him  at  the 
fime  it  was  left  at  his  office  in  London*    In  Bainn  v.  Dono^  ^ 

vaUf  Mr.  Justice  Bayiey  naid (a),  ''There  was  no  misfeas* 
ance  in  the  defendants  or  any  of  their  servants.  I  left,  I 
believe,  these  two  questions  to  the  Jury.  First,  whether  the 
plaintiffs  dealt  fairly  by  the  defendants,  in  not  apprising  them 
that  the  box  contained  articles  of  value;  and  secondly,  whe- 
ther, in  the  case  of  a  parcel  of  such  value  as  die  defendants 
might  fairly  expect  this  to  be,  there  was  gross  negligence  in 
the  defendants.*'  From  that  it  must  be  inferred,  that  the 
terms  on  which  goods  are  to  be  accepted  by  a  carrier  to  b^ 
conveyed,  must  be  made  known  to  him  at  the  time,  as  well 
as  the  value  of  the  article  to  be  carried ;  and  here  the  defend* 
ant  was  fully  justified  in  supposii^  that  the  value  of  the  pack- 
age did  not  amount  to  51.  as  it  was  not  specified  that  it  ex- 
ceeded that  sum,  when  itwas  delivered  into  the  office.  Thirdly, 
tills  action  cannot  be  maintained  by  the  plaintiflb  for  the  loss, 
as  when  the  parcel  was  delivered  at  the  defendant's  office,  it 
became  the  property  of  the  consignee,  Dawe$  v.  Peckib),  and 
the  defendant  had  every  reason  to  believe  that  the  person  who 
called  for  and  claimed  it,  was  entitled  to  receive  it.- 

> 

Lord  Chief  Justice  Dallas. — I  certainly  stated  at  the 
trial,  that  this  case  embraced  a  question  of  considerable  im- 
portance, and  I  still  think  so,  but  not  on  the  grounds  that 
have  been  now  taken  by  my  Brother  PelL  At  the  conclusion 
of  the  cause,  I,  as  well  as  a  most  respectable  Special  Jury; 
felt  no  heritation  whatever  as  to  the  liability  of  the  defiendani. 

(a)  4  Bam.  Si  Aid.  35.  (h)  8  Tern  K«p.  SSO. 
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1832*       Stilly  bowever^  I  iq;ree  that  the  case  is  not  odI;  importaat 
as  relating  to  the  rights  of  carriers,  but  is  equally  so  with 
V.         respect  to  their  oUigationsi  as  well  as  to  the  protection 
^^*'''       which  oiq^t  to  be  a£fbrded  to  the  public.    What  then  are  tl^ 
facts  ?    A  stranger  called  on  the  plaintiffi  at  their  warehouse 
in  London,  and  ordered  goods,  consisting  of  silks  and  other 
articles,  to  be  sent  to  a  person  at  Oxford,  who  was  whoUj  un- 
Jmown  to  them,  and  to  be  directed  to  him  in  the  High  Stml 
there,  by  the  name  of  James  Parker.    Having  been  informed 
of  his  residence,  the  plaintiffs  enquired  as  to  the  charact^ 
and  responsibility  of  Parker,  and  was  referred  by  the  person 
who  ordered  the  goods^  to  a  Mr.  Holt,  who  stated  that 
Parker,  in  the  High  Street,  Oxford,  was  a  most  respectable 
tradesman.    They  therefore,  on  hb  representation,  sent  the 
parcel  to  the  defendant's  office,  directed  to  ''  Mr.  James 
Parker,  High  Street,  Oxford^''    It  b  quite  clear,  that  thqf 
intended  to  give  credit  to  him  alone,  for  the  parcel  was  ad- 
dressed specifically  to  him  by  name  and  residence.     The 
parcel  was  consequently  forwarded  to  Oxford  by  the  defen- 
dant's waggon,  and  it  was  his  duty  as  a  carrier,  on  its  arrival 
there,  to  have  taken  care  that  it  was  duly  delivered  as  directed; 
viz,  to  '^  Mr.  Parker,  in  tlie  High  Street,'*  as  it  was  proied 
at  the  trial,  that  the  course  of  delivery  invariably  adopted  by 
the  defendant  was,  to  deliver  parcels  at  the  respective  housei 
to  which  they  were  directed.     It  further  appeared,  that  Parker 
of  the  High  Street,  had  before  been  in  the  habit  of  receivipf 
jmrcels  sent  by  the  defendant's  waggon.    Besides,  the  porter 
at  Oxford  knew  the  course  adopted  at  the  defendant's  office 
and  that  it  was  his  duty  as  his  servant,  to  deliver  the  pared 
in  question  where  it  was  directed,  but  he  having  to  deliver 
another  parcel  opposite  Mr.  Parker's  house  on  the  momiiK 
in  question,  he  saw  Mr.  P.  and  told  him  there  was  a  parcel 
for  him  at  the  office,  which  he  would  deliver  shortly,  to  which 
Mr.  Parker  replied  that  he  expected  none,  and  that  he  knew 
nothing  about  it.— On  these  facts,  I  stated  to  the  Jury  that 
the  duties  of  a  carrier  might  vary  according  to  circumstances; 
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duU  if  a  pared  be  directed  to  a  person  by  name,  at  his       1M2, 
retideDce,  or  to  be  left  at  tbe  office  till  called  for,  it  will        ^^ 
make  a  material  difference.    In  BirkeU  ▼.  Wiilan  (a),  it  ap*       _  '«• 
peered'  diat  the  plaintiffs  pecked  wp  a  parcel  of  goods,  and 
directed  it  to  '<  J.  Worthy,  Exdet,*^  and  on  the  arrit al  of 
the  pared  therCi  the  book-keeper  delivered  it  to  a  stranger 
on  payment  of  the  carriage ;  and  it  was  held,  that  the  defen- 
dtnts,  who  were  the  proprietors  of  the  coach  by  wUch  the 
parcel  was  sent^  were  liable  for  gross  negligence,  although 
tbe  contents  of  the  parcel  were  above  the  value  mentioned 
in^  their  public  notice,  and  altboogh  it  had  not  been  spe- 
cially entered  and  insured ;  and  Mr.  Justice  Abbott,  before 
whom  the  cause  was  tried,  stated  to  the  Jttry(6),  that ''  if  a 
parcel  was  directed  to  a  person  generally,  in  such  a  place  as 
Exeter,  without  specifying  his  place  of  abode,  the  carrier 
was  not  bound  to  carry  that  pared  to  any  place,  but  he 
would  fully  discharge  his  duty  by  delivering  it  at  his  office, 
to  any  person  coming  from  the  person  to  whom  it  was  so 
directed,  or  whom  he  might  reasonably  suppose  to  come 
from  that  person ;  and  he  left  it  to  the  Jury  to  say,  whether, 
under  the  circumstances  proved,  the  defendant  had  reason- 
able ground  for  thiddng  tliat  the  man  to  whom  he  delivered 
tbe  parcel,  came  from  the  person  to  whom  it  was  directed ;'' 
and  on  a  motion  for  a  new  trial,  after  that  learned  Judge  had 
been  appointed  Chief  Justice,  his  Lordship  was  inclined  to 
diink  that  the  defendants  had  been  guilty  of  gross  nq^ligence, 
so  as  to  throw  the  oma  of  responsibility  on  them  as  carriers. 
Here,  however,  the  parcel  was  directed  to  be  delivered  to  a 
particular  person  at  a  particular  {dace ;  and  I  therefore  told 
the  Jury  that  this  case  was  distingiushable  from  that  of  Bhrkett 
V.  Wiilan,  as  it  was  not  directed  to  a  person  generally,  .or  to 
be  left  at  the  office  till  called  for,  and  therefore  that  they 
had  only  to  conuder  whedier  it  was  not  tbe  duty  of  the  de- 
fendant to  have  caused  the  parcel  to  be  delivered  where  it 
waa  directed,  and  whether  he  had  not  been  guilty  of  gross 

(a)  S  Barn.  &  Aid.  35d.  W  Id.  358. 
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1822.        tiegligeilte  in  not  having  so  done.    In  Bcdepiham  ^.  Ben^ 

T^        nett  (a),  where  a  carrier,  by  bia  servant,  had  Carried  a  parcel 

V-  beyond  the   place  of  its  destination  and  it  was  lost,   the 

Court  of  Exchequer  held  such  carrier  to  be  respobAble,  and 


not  protected  by  the  terms  of  the  notice,  uponr  the  principle 
that  at  the  time  the  loes  accrued,  the  carrier  was  hot  carrying 
the  parcel  to  its  place  of  destination,  but  by  a  wrotigfiil  act  of 
his  own,  had  divested  himself  of  the  charge  of  it  on  its  way 
there;  and  Mr.  Baron  fVood  there  said,  ''  that  a  carrier  is 
bound,  not  only  safely  to  convey,  but  safely  to  deliver  a 
parcel  at  the  place  to  which  it  is  directed,  according  to  the 
terms  of  his  contract.''  Here,  after  the  defendant's  porter 
at  Oxfordhad  seen  that  the  parcel  was  directed  to  *'  Mr.  Par' 
her,  in  the  High  Slreetf*  and  told  him  on  the  morning  after 
its  arrival  that  it  was  at  the  office,  to  which  Mr.  Parker 
returned  for  answer  that  he  expected  no  parcel,  and  knew 
nothing  about  it ;  he  should  have  apprised  the  book-keeper 
6f  the  circumstance  immediately  on  his  return  to  the  oflfice, 
that  Mr.  Parker  hod  disclaimed  all  knowledge  of  the  par- 
eel.  It  appeared  however,  that  it  was  afterwards  delivered 
to  a  person  calling  himself  Parker^  whose  residence  was  un- 
known to  the  defendant's  servants,  and  who  had  received  two 
small  parcels  before,  which  had  been  directed  generally  for 
''  Mr.  Parker,  Oxford^  to  be  left  at  the  defendant's  oflke 
till  called  for."  Should  not  therefore  the  person  who  de- 
livered the  package  in  question,  have  at  least  enquired 
what  authority  the  person  claiming  it  had  to  receive  it  ?  I 
flteiid  at  the  trial,  that  if  this  were  not  negligence,  there  wouM 
be  an  end  of  carriage  for  hire,  for  who  would  be  safe,  if  a 
Carrier  might  deliver  a  parcel  to  a  person  of  whom  he  is  alto- 
gether ignorant,  and  whose  residence  is  unknown  to  him,  when 
he  must  have  well  known  the  person  to  whom  it  was  directed, 
not  only  by  name,  but  by  residence,  and  who  had  informed 
the  porter  in  the  morning  that  he  did  not  expect  any  parcel  f 
He  should  at  all  events  have  been  satisfied  whether  H  war 

(«)  4  Price,  31. 
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to  be  delivered  to  Mr.  Parker- in  the  High  Sirtei  or  not*  1B22. 
before  be  gave  it  to  a  tbird  person.  I  tberefore  thought  this  ]j^^ 
a  case  of  gross  negligence)  but  I  did  not  leave  the  question  ^' 

as  to  what  should  be  deemed  gross  negligence  alone  to  the 
Jury,  for  I  explained  to  them  what  I  considerad  such  neg« 
licence  to  be ;  and  concluded  by  stating,  in  the  terms  of  my 
Brother  Best^  in  the  case  of  Batson  v.  Do/fovon,  that  it  was 
tlie  duty  of  the  defendant  and  his  servants  to  take  the  same 
care  of  property  committed  to  his  charge,  that  a  prudent 
man  would  take  of  his  own  (a).  The  Jury  were  clearly  of 
opinion^  on  my  so  leaving  the  case  to  them,  that  the  defen. 
dant  had  been  guilty  of-  gross  negligence.  I  did  not  thmk 
it  necessary  to  detail  to  them  every  muitUm  of  evidence  with 
respect  to  the  notice,  or  the  circumstances  that  had  trans- 
pired after  the  loss,  and  no  complaint  as  to  my  having  « 
omitted  any  thing  material,  was  made  at  the  trial.  And  as 
it  appears  to  me  that  a  case  of  gross  negligence  was  fully 
proved,  it  suspended  the  necessity  of  considering  those  pdnts 
which  have  been  now  raised,  and  I  therefore  think  that  the 
verdict  was  not  only  proper,  but  tliat  tiiere  is  no  reason 
whatever  to  disturb  it.  • 

Mr.  Justice  Park, — ^The  chief  ground  of  this  applica- 
tion is,  that  although  my  Lord  Chief  Justice  stated  the  main 
facti  to  the  Jury  at  the  trial,  yet  that  he  did  not  distinctly 
point  out  to  them  the  circumstances  which  transpired  sub* 
sequently  to  the  delivery  of  the  parcel,  and  which  were  dis- 
closed by  the  letters  of  the  plaintiffs,  and  a  conversation  by 
one  of  them  at  the  defendant's  office  at  Oxford^  but  I  do 
not  think  that  this  was  necessary,  for  the  only  question  was, 
whether  the  defendant  or  his  servants  had  been  guilty  of 
gross  negligence  in  the  delivery  of  the  parcel,  llie  objec- 
tion which  has  been  now  raised,  as  to  the  plaintiffs  not  being 
entitled  {to  recover  in  this  action,  on  the  ground  that  the  pro* 
perty  iu  the  goods  had  passed  to  the  consignee,  was  not 

(a)  Sec  i  Barn.  Sc  Aid.  30. 
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taken  at  the  trial,  HOr  does  k  appear  to  apply  to  tbe  preterit 
case,  which  is  bottomed  in  fraud,  and  in  whick  there  has 
^^^'  been  no  sale.  On  the  whole,  tbeiefbre,  I  am  clearly  of 
BuDD.  opinion  that  the  case  was  most  properly  left  to  tbe  Jwy,  and 
that  they  were  perfectly  warranted  in  finding  that  the  deCeo* 
daiit  had  been  guilty  of  gross  n^l^ence,  for  it  wouU  be  too 
much  to  say,  that  if  a  parcel  be  directed  to  a  particuhr 
person  at  his  known  residence,  a  carrier  might  debver  it 
to  any  person  who  might  think  proper  to  call  at  his  office 
for  it. 

Mr.  Justice  Bubrouoh. — In  the  case  of  tofwwrd  v. 
PiUard  (a),  it  was  determined,  that  a  carrier  who  und»- 
takes  for  hire  to  carry  goods,  is  bound  to  deliver  tbem  at  all 
events,  except  dami^ed  or  destroyed  by  the  act  of  Grod  er 
the  King's  enemies  ; — evep  though  the  Jury  have  ex^resdy 
found  that  the  goods  were  destroyed  without  any  actual  neg* 
ligence  in  die  carrier.  Since  that  decision,  carriers  have 
been  continually  endeavouring  to  narrow  their  responsibility 
and  avoid  their  duties,  which  I  tiaak  ought  not  to  be  fiivoied 
by  law.  At  all  events,  a  carrier  has  been  always  considered 
liable  in  a  case  of  gross  negligence,  and  the  only  questioa 
here  is,  whether,  under  the  circumstances  as  discloeed  at  the 
triiil,  the  defendant  has  been  guilty  of  such  negligence  or  not 
I  not  only  think  that  he  has,  but  that  the  case  was  most  pro* 
perly  left  to  the  Jury  by  my  Lord  Chief  Justice,  for  it  was 
unnecessary  for  him  to  go  through  the  whole  of  the  evidence; 
it  was  sufficient  to  detail  to  them  the  facts  with  respect  to 
the  loss  of  the  parcel,  and  expfaun  what  tbe  law  vrouU 
consider  a  case  of  gross  negligence. 

Mr.  Justice  Richardson^ — I  am  perfectly  satisfied  both 
as  to  the  law  and  facts  of  this  a|se.  The  action  vras  most 
properly  brought  by  the  plaintiffs,  as  they  had  a  property 
in  the  goods,  of  which  they  had  been  deprived  by  a  gross 

(a)  1  Term  Bep.  ST. 
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fraud.  I  also  think  that  the  defendant  hat  been  guilty  of  16M. 
gross  negl^enoe,  as  the  parcel  was  not  delivered  as  directed.  p^^^ 
A]l  the  material  fiKts  relative  to  its  loss  were  before  the  Jurj,  «• 

and  his  Lordship  did  not  tell  them  that  the  defoidant  was 
liable  in  the  first  instance,  but  fiill;  explained  to  them  what 
he  considered  a  case  of  gross  negligence  to  be  ;  nor  does  it 
appear  to  me  that  the  letters  written  by  the  plaintiffs^  or  the 
subsequent  conversation  by  one  of  them,  amount  to  a  wuver 
of  their  right  to  recover  the  value  of  the  parcel  from  the 
defendant.  Another  point  has  been  raised  by  my  Brother 
Pell  as  to  whether  it  was  not  necessary  to  give  information  of 
the  value  of  the  parcel  on  its  delivery  at  the  defendant's 
office  in  London.  Such  notice  may  be  material  or  not,  ac- 
cording to  the  circumstances  of  each  particular  case  ;  and 
in  BaUon  v.  Donovan,  a  small  parcel  contained  bank  notes 
and  bills  of  exchange  to  the  amount  of  4072/.  and  no- 
thing was  said  as  to  its  contents,  nor  did  the  defendants 
know  that  it  contamed  articles  of  such  value  at  the  time  of 
its  delivery  to  them.  There  too,  it  was  directed  to  ''  WiUiam 
Batson,  Nwcas^/e,"  generally.  In  that  case  therefore,  the 
concealment  of  the  value  was  improper,  for  if  the  defendants 
had  known  the  parcel  contained  bank-notes,  they  would  have 
caused  greater  care  to  have  been  taken  of  it.  Here,  however, 
the  parcel  was  of  a  considerable  size,  and  not  very  valuable ; 
and  it  was  not  directed  generally,  but  to  the  specific  place  of 
residence  of  a  particular  person ;  and  it  appears  to  me,  that  in 
such  a  case,  a  carrier  is  bound  to  use  due  diligence,  and  deli- 
ver all  parcels  entrusted  to  his  care,  at  the  places  where 
they  are  directed.  This  case,  therefore,  appears  to  me  to  be 
distinguishable  from  that  of  Bat$on  v.  Donxroanf  and  I  con- 
cur with  the  Court  in  thinking,  not  only  that  the  verdict  of 
the  Jury  was  right,  but  that  it  ought  not  to  be  disturbed. 

Rule  refused  (a). 

(«)  See  GvrntH  ▼.  fTiOas,  S  Bsro.  de  Aid.  55.    8U9I  v.  F«^,  Id.  54f • 
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Friday, 

Jan.  to* 

The  lesior  of 
a  plaintifi; 
woo  elaims  u 
heir  at  law, 
caoDot  oompel 
apenon  toap- 
pear  and  plead 
to  inae  in  an 
actton  of 
ejectment, 
withoat  serT- 
ing  liini  witli  a 
copy  of  a  de- 
claration, ai- 
tboagh  the 
premises  were 
VBoccopied, 
and  a  copy 
had  been  affix- 
ed on  the 
outer  door 
thereof. 


PoB^  ou  the  Demise  of  Younohusband  v.  Roe. 

Mr*  Serjt*  HtiUock  moved^  that  a  person  by  the  name  of 
Colebank  might  appear  and  plead  to  issue  in  this  cause,  on 
an  affidavit  which  stated,  that  the  present  action  was  brought 
to  recover  possession  of  a  messuage  claimed  by  the  lessor  of 
die  plaintiff,  as  heir  at  law,  under  the  will  of  his  father; 
that  Colebank  had  stated,  that  he  was  in  possession  of  and 
entitled  to  the  premises ;  diat  no  person  having  been  found 
in  the  occupation  thereof,  a  copy  of  the  declaration  had  been 
affixed  on  the  outer  door,  but  that  Colebank  had  afterwards 
crept  in  at  a  window,  and  put  additional  locks  and  fiisten- 
ings  on  the  doors. 

But  the  Court  said,  that  they  could  not  compel  him  to 
appear ;  that  the  lessor  of  the  plaintiff  must  take  possession 
of  the  premises  as  heir  at  law,  and  serve  Colebank  with  a 
copy  of  the  declaration,  and  leave  him  to  dispute  the  title 
of  the  former. 


The  learned  Serjeant  therefore  took  nothing  by  his  motion. 


BoASE  V.  Jackson. 

This  was  an  action  of  covenant  for  non-payment  of  rent. 

At  the  trial  of  the  cause,  before  Lord  Chief  Justice  DailaSf 
at  fVe$lntinster,  at  the  Sittings  after  the  last  Term,  it  appeared 


Saturday, 
Jan.  26. 

The  piaintiflr 

<iemiiMfd  a 

slate  pit  at  S. 

and  stone 

<|iiarrie!i  at  3/. 

to  tlie  detVu- 

dant  under  an  indenture  of  lease,  to  hold  the  one  from  |^^-dey,  1815,  and 

the  others  from  M'ukaehiuks^  1817,   for  the  several  terms  of  fourteen  years 

from  the  respectiye  datrs  thereof,  at  the  yearly  rent  of  7<M.  for  Uie  slate  pit, 

and  iSOf.  for  the  quarries  :— Held,  that  all  the  premises  might  be  demised  by 

one  indenture  of  Icese^  and  that  one  ad  valorem  stamp  on  the  agii^regate  amount, 

was  sufficient  under  the  55  Geo.  S.   c.  184,  Sched.  Part  1.   tit  Leau^  as  the 

IrttinK  mutt  be  ceasidered  as  one  traosaction,  and  there  being  no  evidence  of 

an  intent  by  the  parties  to  defraud  the  revenue. 
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that  the  defeockuit  held  a  slate  pit  and  stone  quarries,  in 
the  county  of  Leicester^  as  tenant  to  the  plaintiff.  On  the 
production  of  the  lease,  under  which  the  former  occupied, 
dated  the  1st  November,  1819,  it  appeared  that  the  plaintiff 
demised  to  him  a  slate  pit  or  slate  quarry  at  Swilkhuid,  and 
also  certain  stone  quarries  situate  on  MounUorrell  HUls  in  the 
county  of  Leicester,  to  hold  the  said  slate  pit  and  stone 
quarries  to  the  defendant,  from  the  respective  periods  there- 
inafter mentioned  ; — viz.  the  skite  pit  situate  at  Swiihland,  from 
the  25th  MarcAy  1815,  for  fourteen  years  from  thence  next 
ensuing,  and  tlie  stone  quarries  at  Mountsorrell  Hills  from 
the  G9th  September,  1817,  for  a  like  term  from  thence  next, 
ensuing,  yielding  and  paying  in  respect  of  the  slate  pit  at. 
Swithland,  the  yearly  sum  pf  70/.  and  also  yielding  and  pay^r 
ing  in  respect  of  the  stone  quar^es  at  Mountsorrell  Hills,  the 
yearly  sum  of  130/.  such  yearly  sums  of  70/.  and  ISO/,  to  be 
paid  by  even  and  equal  quarterly  payments.  Then  followed  a 
general  covenant  by  the  defendant  for  the  payment  of  the  said 
sums  of  70/.  and  ISO/,  at  th^  days,  and  in  the  jMroportions  as 
above  limited  and  appointed.  The  lease  was  engrossed  oo 
three  skins  of  parchment,  pn  the  first  of  which  was  impressed 
an  ad  valorem  stamp  of  3/.  and  on  the  second  and  third  a  fur- 
tlier  progressive  duty  of  ]/.  on  each,  which  would  have  been 
sufficient  if  the  lease  was  to  be  considered  as  one  instrument; 
when  it  was  objected  for  the  defendant,  that  as  it  contained 
two  distinct  demises  and  two  reddendums  of  di^erent  proper- 
ties, commencing  and  concluding  ^t  di^erent  periods,  they  must 
be  considered  as  separate  demises,  and  therefore  could  not  be 
embraced  in  the  same  instrument ;  and  further,  thi^t  by  the 
55  Geo.  3.  c.  18^1,  Sched.  Part  I.  tit.  l4ase  (a),  two  different 


1B22. 


BoAia 

V. 

Jackson* 


(a)  By  which  a  lease  or  tack  of  any  lands,  hereditaments,  or  heritable 
aabjccts,  at  a  yearly  rent,  withoat  any  warn  of  money  by  way  of  fine* 
preminm,  or  graisom,  paid  for  the  same,  where  the  yearly  rent  shall 
not  amoont  to  fO/.  a  daty  of  IL  is  imposed;  and  wliere  the  same  shall 
anioant  to  fOl,  and  not  to  lOOf.,  U.  lOt. ;  and  where  it  shall  amoaot  to 
leof.  and  not  to  SOO/.  a  stamp  of  SI.  is  required ;  and  a  proportional  od 
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1822.       stamps  were  required,  viz.  a  stamp  of  IL  lOs.  on  Ae  finf 

Z^"'^*'        skin,  being  the  ad  valorem  duty  on  the  rent  of  70/.  per 

V.  annum  on  the  slate  pit,  and  another  ad  valorem  doty  of 

jAcxioir.     g^  j^j^  ^1^^  jjj.^  j^^  ^^  ^^  ^^^^  quarries,  at  the  annual 

value  of  130/.  His  Liordship  however  thought  that  die  hh 
£trument  was  properly  stamped,  and  die  Jury  accofdinglj 
found  a  verdict  for  the  plaintiff*  Leave,  however,  was  given 
the  defendant  to  move  to  set  it  aside  in  case  the  Court 
should  be  of  a  different  opinion. 

Mr.  Serjt.  Vaughan  now  moved  for  a  rule  itw,  tfiat  this 
verdict  might  be  set  aside  and  a  nonsuit  entered  on  the  above 
objection,  and  observed,  that  it  would  operate  to  the  pre* 
judice  of  the  revenue,  if  the  instrument  in  question  should 
be  deemed  to  be  properly  stamped  with  a  stamp  of  3/.  oriy 
on  the  first  skin. 

Lord  Chief  Justice  Dallas.— ^The  only  objection  nused 
9t  the  trial  was,  that  there  had  been  two  distinct  and  separate 
demises  incorporated  in  one  indenture  of  lease,  and  therefiwe 
that  it  required  two  stamps  on  the  first  skin.  It  appeared 
that  the  defendant  was  let  into  possession  of  die  slate  pit  at 
Lady  day,  1815,  but  that  the  stone  quarries  had  been  pie- 
viously  let  to  another  tenant,  whose  term  would  not  expire 
till  Michaelmas,  1817,  until  which  time,  possession  could  not 
be  given  to  the  defendant.  It  therefore  appears  to  me,  that 
this  may  be  considered  as  one  letting  and  one  entire  baigah, 
although  the  property  demised  was  of  two  different  descrip- 
tions, the  one  consisting  of  slate  and  the  other  of  stone,  and 
consequently  that  they  might  be  demised  by  one  indenture  of 
lease,  and  that  the  stamp  of  3/.  affixed  to  the  first  skin  was  suf- 
ficient as  required  by  the  55  Geo.  3.  c.  184>  Sched.  Part  I.  tit 

raiMvm  doty  from  the  snin  of  SOOI.  to  the  sam  of  lOOOl.  or  apwank ;  aad 
mrhere  any  nich  iustrament  should  contain  S,t60  words  or  opwards,  then 
f^^r  every  entire  quantity  of  1,080  words  contained  therein,  over  and 
above  tlie  first  1,030  words,  a  further  progreisiTe  doty  of  l<.was  in- 
posed. 
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Leeue,  and  more  purticolari;  so,  m  there  was  no  groimd  for       is39, 

supposing  at  the  trial,  that  the  parties  had  any  idea  of  de«       ^^'^ 

firaudiog  the  revenue  by  usiiv  an  ippproper  staipp.  v. 

,l40|uoir^ 

The  Tent  of  the  Goort  concurring, 

Jtide  refused* 


CocKELX.  and  Another  v.  Geiv  9nd  Warren,  Satnrday, 

Jan.  S6. 

Xhis  was  an  action  of  covenant,  brought  by  the  phuntiffs  Where  the  d%, 
to  recover  a  sum  of  money  due  to  them  from  the  defendants,  canMrrar^Ses 
under  a  deed  of  compontion,  made  by  persons  of  the  name  ^  *  d^S'^ 
pf  Mercer,  of  the  first  part,  certain  trustees  therein  named  which  Oie* 
.of  the  second,  the  defendants  of  the  third,  and  the  joint  ere-  nanted  to  pay 
jditors  of  the  Mercen  (of  whom  the  plaintiffs  were  two),  of  |^®^i^|^*k? 
the  fourth  part:  by  which  the  defendants  covenanted  to  stahnenta, 
•ecure  the  payment  of  7^  6d.  in  ^e  pound,  for  debts  due  months  from 
from  Mercen    to  their   creditors^    by  certain    instalments  of^t^tJo^ 
therein  mentioned.    The  deed  was  stated  in  the  declaration  '^'^^ifij"  .^^ 

poond  wiUiin 

to  bear  date  on  the  ftOth  November,  18 19^  and  the  instal-  foor  calendar 
inents  to  be  payable  within  four,  eight,  twelve,  and  sixteen  gam  within 
inonths  from  the  date  thereof;  but  in  a  former  part  of  the  ^5j{|,S*'j"if£J 
(declaration  it  was  alleged,  that  the  creditors  were  to  receive  **^°\  within 

..^  ...  .^.  twelfe  calen* 

tbeir  four  respective  instalments  on  or  before  the  expiration  dar  months, 
<>f  sixteen  calendar  months  from  the  date  of  the  deed,  ^^^t  fqs^ 
Plea,  non  est  fadwn.    On  the  production  of  the  deed  at  ?«>*  ^th|n 
the  trial,  before  Lord  Chief  Justice  Dallas,  at  Guildhall,  dar  months ; 
at  the  Sittu^  after  the  last  Term,  the  subscribing  witness  ^rd^t  was^^ 

stated,  that 
the  creditors  were  to  receire  their  four  respectiTe  instalments  on  or  before 
the  expiration  of  sixteen  cclendor  months  from  the  date  thereof,  but  the  instal- 
ments were  alleged  to  be  payable  withm  foar,  eight,  twelre,  and  sixteen 
months  generally,  omitting  the  word  "  calendar :" — Held,  that  this  was  no 
variance,  as  the  deed  cleany  shewed,  that  the  parties  meant  calendar  months* 
Where  a  deed  pnrported  to  bear  date  on  the  SOth  November^  and  was  executed 
by  one  of  two  defendaots  on  the  16th  of  that  month,  and  by  tbe  other  on  a  pre* 
vlons  day  :-7>Held  to  be  Immaterial,  it  not  appearing  that  a  blaiyk  was  left  fof 
the  date  at  the  time  of  the  execation. 
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1822*        proved^  that  it  was  executed  by  the  defendant  IVarreH  on  the 
^^^^        l6th,  aiul  not  on  the  20lh  NoremAfr,  1819,  «nd  that  Givjr 
«•  executed  it  on  a  previous  day  in  that  month,  but  od  whidi 

particular  day  the  witness  could  not  recollect.  It  also  ap- 
peared by  tlie  terms  of  the  deed,  that  the  instalments  were 
to  be  paid  within  sixteen  months^  to  be  computed  from  the 
date  thereof,  viz.  the  first  instalment  of  two  shillings  in  tlie 
pound,  witiiin  the  space  of  four  calendar  months ;  the  se- 
cond, of  two  shillings  in  the  pound,  within  eight  calendar 
months;  the  third,  of  two  shillings  in  the  pound,  within 
twelve  calendar  months ;  and  the  fourth  or  last  instalment, 
of  one  shilling  and  six  pence  in  the  pound,  within  the  space 
of  sixteen  calendar  months. 

For  this  defendants  it  >vas  objected^  that  the  plaintiffs  could 
not  recover,  first,  as  the  deed  did  not  appear  to  have  been 
executed  by  the  defendants  op  the  day  on  which  it  purported 
to  bear  date,  and  secondly,  that  the  instalmeqts  were  stated 
in  the  record  to  be  payable  within  four,  eight,  twelve,  and 
sixteen  months  generally,  without  specifying  that  they  were 
calendar  months,  as  stated  in  the  deed.  His  Lordship,  how- 
ever, oyer- ruled  both  these  objections,  and  the  Juryfoand 
a  verdict  for  the  plaintiffs.  Leave,  however,  was  given  tbe 
defendants,  to  move  to  set  it  aside,  if  the  Court  should  be 
of  opinion  that  they  were  well  founded  in  point  of  I^w. 

Mr.  Seijt.  Pell  now  moved  for  a  rule  nisi,  that  this  ver-i 
diet  might  be  set  aside  and  a  nonsuit  entered.  With  respect 
to  the  first  objection,  he  observed,  that  as  the  instalments 
were  to  be  paid  within  certain  stated  periods  from  the  date 
of  the  deed,  such  date  was  most  material  to  be  attended  to, 
as  d)e  payment  of  those  sums  could  only  be  effected  by  hav- 
ing recourse  to  the  express  terms  of  the  instrument  itself. 
Besides,  it  did  not  appear  to  have  been  filled  up  at  the  time 
it  was  executed  by  IVarren,  as  a  blank  was  left  for  the 
date.  If  tliercfoie  it  was  filled  up  afterwards,  without  his 
knowledge   or  assent,    it  would   be  a  material  allerationv 


■6rat. 
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[Lord  chief  Justice  Dff//af.— That  point  waa  not  made  at  1822. 
llie  trial.  It  was  provied  by  a  solicitor,  that  Warren  executed  J^"^ 
the  deed  on  the    l6th  November,  as  he  saw  him  sign  his  v. 

name  on  that  day,  but  it  was  dated  on  the  20tli  of  that 
month.]  Secondly,  there  was  a  material  variance  between 
the  statement  in  the  record  and  the  deed  produced  at  the 
trial,  as  to  the  Umes  of  the  payment  of  the  instalments ;  for 
in  the  former  they  were  expressed  to  be  made  payable  within 
four,  eight,  twelve^  and  sixteen  months,  and  in  the  latter 
they  were  expressly  stated  to  be  payable  within  such  re- 
spective calendar  mdnths,  and  in  the  general  acceptation  of 
law,  the  word  **  month"  must  be  considered  to  mean  a  lunar 
month,  and  the  omission  of  ''  calendar"  in  the  record,  con- 
stituted a  fatal  variance.  The  deed  in  question  was  not  in 
the  nature  of  a  commercid  instrument,  and  even  if  it  were, 
the  term  '<  month"  must  be  considered  as  a  lunar  month,  for 
in  Jocelyn  v.  Hawkins  (a),  which  was  a  case  of  a  contract  to 
deliver  stock  one  month  after  it  was  made,  and  a  tender  was 
tnade  according  to  the  calendar  month,  it  was  ruled,  that  it 
inust  be  a  lunar  month,  although  many  witnesses  were 
called  to  prove  that  the  course  of  Change  Alley  was  to 

reckon  according  to  calendar  months.      So,  in  Lacon  v. 

•  •  • 

Hooper  (6),  it  was  held,  that  when  the  word  month  is  used 
in  a  statute,  it  is  understood  to  mean  a  lunar  month,  unless  a 
contrary  sense  be  expressed  or  implied.  He  also  submitted, 
that  there  was  another  variance  between  the  deed  and  record, 
as  the  former  purported  to  be  executed  on  various  considera- 
.  tions,  and  in  the  latter  it  was  stated  to  have  been  executed 
for  the  consideration  therein  mentioned ;  but  this  latter  ob- 
jection the  Court  instantly  over-ruled. 

■ 

Lord  Chief  Justice  Dallas. — ^Tlie  mode  of  computing 
the  term  **  month,"  depends  on  the  intention  of  tlie  contract- 
it^  parties.  In  bills  of  exchange  and  other  commercial 
instruments^  it  b  considered  as  a  calendar  month.     In  Pugh 

(a)  t  Stra.  416.  '   ■     (6)  6  Tern  Kep.  ??4. 


486 

1823. 


COCKBU 
V. 


GASES  IK  HIIJiRT  TRRM» 

IT.  The  Duke  of  Leed8(a),  it  was  heU,  ihti  tli6  word  ^frmuT 
might  be  reckoned  inclusively  or  exclusively,  according  to  die 
context  and  subject-matter.  Here»  there  can  be  no  doobt 
butdiat  the  parties  intended  calendar  months,  and  as  it  does 
not  appear  from  my  notes,  that  a  blank  was  left  for  the  date 
at  the  time  Warr&i  executed  the  deed,  1  am  of  opinion,  diat 
there  is  no  weight  in  either  of  the  objections  now  raised,  to 
set  aside  the  verdict  found  for  the  plaintiffs.  Besides,  the  at- 
testing witness  swore  that  the  defendant  JVarrem  executed  the 
deed  on  the  l6di  November^  1819»  and  that  it  had  been  then 
already  executed  by  the  other  defendant. 

Mr.  Justice  Park. — In  statutes  and  criminal  cases,  die 
word  **  month,**  is  generally  reckoned  to  be  a  lunar  mondi. 
In  passing  a  sentence  of  imprisonment  therefore,  the  word 
''  calendar*'  is  generally  expressed  and  prefixed  to  it;  but  in 
conunercial  instruments,  as  in  bills  of  exchange  or  policies 
of  assurance  for  time,  calendar  months  are  always  intended. 
If  the  date  of  the  deed  in  question  was  not  inserted  wfaea 
it  was  executed  by  the  defendant  Warren^  or  several  bhab 
were  left,  it  m%ht  be  material,  if  the  instrument  were  only 
to  operate  from  the  day  of  its  date.  It  does  not  appcsTi 
however,  that  there  was  any  evidence  of  that  fmcX  at  the 
trial. 

Mr.  Justice  Burrouoh.— -InLong  y.  Gale(p\  it  wis 
determined,  that  the  word  '^  month*'  may  mean  lunar  or 
calendar  month,  according  to  the  intention  of  the  contract* 
ing  parties;  and  Mr.  Justice  X^e  B/aitc  diere  said(c),  that 
*'  iti  matters  of  contract,  the  question  will  ever  be,  what  wss 
the  intention  of  the  contracting  parties,  at  the  time  when 
they  made  use  of  the  word  '  month.*  Looking  at  this  case, 
I  think  the  parties  clearly  had  in  their  contemplatioa  calen- 
dar, and  not  lunar  months.** — So  here,  the  intent  must  be 
collected  from  a  reference  to  the  instrument,  from  which  il 

(a)  Cowp.  714.  (t)  1  Maul.  &Selw.  ill,  ■       (c)  Id.  li7. 
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wUl  appear,  that  no  doubt  whatever  can  be  entertained  but  IWft. 
that  the  parties  intended  calendar  months.  With  respect  to  ccT^^ 
the  ol^tion  as  to  the  daj  of  the  date^  and  the  time  of  the  «. 

execution  of  the  deed,  the  date  uniformly  relates  to  the  day 
inserted  in  the  body  of  the  instrument.  If  it  were  held 
lodierwise,  it  would  upset  the  usual  transactions  of  life. 
Even  if  the  date  had  not  been,  filled  up  in  the  deed  in  qiief- 
tion  when  it  was  executed  by  th^  defi^dant  ffarren,  I  do  not 
think  it  would  have  been  so  material  as  to  have  the  effect  .pf 
vitiating  the  instrument  as  against  both  the  defendants. 

Mr.  Justice  Rich  ABDSON. — ^If  a  nior^;age  deed  be  dated 
on  the  Ist  Jamtaiy,  and  the  mortgagor  covenant  to  pay 
within  six  months  from  the  date  thereof,  and  it  turn  out  that 
the  deed  was  executed  on  the  2d  of  that  month,  can  it  be 
contended,  that  that  would  avoid  the  instrument  ?  In  all  ' 
mercantile  contracts  where  the  word  ''month"  is  used,  it 
is  intended  to  mean  a  calendar  month,  as  in  bills  of  ex- 
change, policies  of  assurance,  or  in  charter-parties,  where 
freight  |i  to  be  paid  within  a  certain  number  of  months  after 
the  sailing  of  the  vessel.  As  to  the  first  objection,  the  fact 
that  the  date  of  the  deed  was  not  filled  up  at  the  time  it 
was  executed  by  Warren,  did  not  appear  at  the  trial.  With 
respect  to  the  second,  there  can  be  no  doubt  whatever  as 
to  the  intention  of  the  pities,  which  may  be  clearly  col- 
lected from  the  terms  of  the  instrument  itself. 

Rule  refused  (a). 

(«}  In  TVamw  t.  Ev€ms,  i  Amtf.  SS9,  n.  it  was  determioedy  that  a 
deed  made  with  blanks,  and  afterwards  filled  up  and  delivered  by  the 
agent  of  the  party,  was  good ;  and  in  Arcfabold  on  PJeading,  page  99,  it 
it  stated,  <<  that  if  a  deed  have  no  date,  it  should  be  pleaded  of  the  day 
it  was  delivered,  or  if  dated,  it  may  be  pleaded  as  having  been  made 
either  on  the  day  it  bears  date,  or  on  the  day  it  was  delivered,  at  the 
option  of  the  party  pleading  it."  See  also  Comyn's  Digest,  tit.  Fmi. 
B.  S.  With  respeet  to  the  meaning  of  the  term  "  month,"  and  bow  it 
Is  to  be  computed,  see  The  BtiAop  0/  Peterborough  v.  Caie^,  Cro.  Jac. 
166.  BmkedeiU  v.  Morgtm,  4  Mod.  185.  The  Kimg  ▼.  AdderUy,  1  Dong. 
463.  TleiTiivv.  PecAcAaM,  Carth.  406,  and  Tttiis  v,  Preeion^  1  Stra.  65S. 
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Saturday,        GoDFREY|  an  Infant,  (suing  by  DaT|  his  next  Friend) 
Jan.«6.  T.  Wade, 

Where  a  pa-  Mr  •  Serjt.  Bosongtie^  moved  for  judgment  as  in  case  of  a 
{m'^madT'by  nonsuit,  on  an  aflMavit  which  stated,  that  this  cause  vnis  set 
M  infant  pU^  down  for  trial  at  the  last  Assizes  at  Buckif9gkam;  that  the 
cnce,  before  defendant's  briefs  were  prepared  and  delivered  to  connsd« 
arbitrator  when  a  reference  was  proposed  on  the  part  of  the  plaintifl; 
inifoyor  of^  and  acceded  to  by  the  defendant ;  that  the  submission  was  by 
defendant  On  parol;  that  the  record  bad  been  withdrawn,  and  an  award 

the  plaintiff's  .  . 

reftosing  to  made  in  fevor  of  the  defendant,  and  that  the  arbitrator 
^umi^f  b^d  directed  the  plaintiff  to  pay  all  costs ;  that  the  payment 
soch  award,    ^f  i)^^^  ^qs|,  ^3^  |,^^  duly  demanded  from  the  plaintiff  and 

the  defendant  '  '^ 

may  proceed     refused. 

proviso.  The  learned  Serjeant  suggested,  that  as  the  submisnon 

had  been  merely  by  parol,  the  defendant  had  no  le- 
medy  to  enforce  the  performance  of  the  award  by  attack* 
ment,  as  it  could  not  be  made  a  rule  of  Court ;  and  dntai 
the  plaintiff  was  under  age  at  the  time  of  the  submisnon,  the 
defendant  was  also  deprived  of  any  remedy  that  he  might 
have  against  him. 

But  the  Court  held,  that  notice,  should  be  given  the  plsia- 
tiff  that  the  award  had  been  made,  and  that  he  should  be 
asked  whether  he  would  abide  by  it  or  not ;  and  tliat  if  be 
refused  to  do  so,  the  defendant  might  carry  down  the  record, 
and  proceed  to  trial  by  proviso. 
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Gardnbb.  Assisnee  of  Jarman,  a  Bankrapt.  v.  Slack.     Satarday, 

^  Jan.  S6. 

Mr.  Seijt.  TeU  moved  that  an  order  made  by  Mr.  Justice  Where  a  de- 
Fark  on  the  £2d  instaoti  by  which  the  defendant  was  per-  actSon  broofbt 
mitted  to  withdraw  his  plea  of  non  OMsumpsit  and  plead  it  de  [^S^^i^e 
novo,  with  a  notice  of  his  intention  to  dispute  the  bankruptcy  <>[  ^^   h"^^ 
of  Jarman,  might  be  rescinded ;  on  an  affidavit  which  stated,  general  iMne» 
that  the  defendant  had  pleaded  the  general  issue  only,  wilh-  ^'tiM* 0^11^' 
ont  having  pven  the  plaintiff  notice  of  such  intention.  Uitmtion  to 

The  learned  Serjeant  contended,  that  as  by  the  statute  bankruptcy, 
40  Geo.  d.  e.  121.  s.  10,  it  was  enacted,  that  'Mn  actions  to  «  ja/gVs  or- 
be  hroiq;ht  by  or  against  an  assignee  of  a  bankrupt,  the  com-  f^^^?'^**^ 
mission  and  the  proceedings  under  it  should  be  evidence  to  snch  plea»  and 
be  received  of  the  petitioning  creditor's  debt.  Sec.  unless  the  movo,  with  the 
party,  if  defendant,  should  ai  or  before  the  time  of  his  plead-  ^^S^  7y  the 
tiig  to  such  action,  give  a  notice  in  writing  to  such  assignee,  49  G.s.  «•  isi. 
that  he  intended  to  dbpute  such  matters/' — ^the  defendant 
must  abide  by  his  former  plea,  and  cannot  afterwards  be 
allowed  to  withdraw  and  plead  it  de  novo,  with  the  notice 
required  by  that  statute. 

Mr.  Justice  Park. — Before  I  granted  this  order,  I  en- 
quired if  the  plaintiff  would  be  thereby  deprived  of  his 
remedy  of  going  to  trial  in  this  Term,  and  was  informed 
that  he  would  not,  on  which  I  thought  the  defendant  was  en- 
titled to  withdraw  his  plea,  on  principle.  Shortly  after  1 
took  my  seat  in  this  Court,  an  application  was  made  to  me  at 
Chambers,  on  behalf  of  a  defendant,  against  whom  an  action 
for  an  involuntary  trespass  had  been  brought,  and  who  had 
pleaded  not  guilty  ;  that  such  plea  might  be  withdrawn,  and 
a  tender  of  sufficient  amends  made,  under  the  statute  21  Jac.  1  • 
e.  16,  5.  5.  I  thought  that  the  tender  should  have  been 
made  before  the  action  was  commenced,  and  refused  the  appli- 
cation ;  but  the  Court,  on  motion,  aflerwards  held,  that  he 
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was  entitled  so  to  do.  I  therefore  made  an  order  in  this 
case,  giving  the  defendant  leave  to  withdraw  his  plea  and 
plead  it  de  novo,  on  payment  of  costs,  widi  tlie  notice  re- 
quired by  the  act. 


The  rest  of  the  Court  concurring, 

The  learned  Serjeant  took  nothing  by  his  motion  (a). 

(a)  See  1  Tidd,  7lh  edit.  696,  7. 


Taetday, 
Jan.  S9. 


HORSTON   V.  SllILLlTER. 


In  an  action  Tins  was  an  action  of  assumpnt  fow^  breach  of  promise  of 
^^^  *  uT  o?*  ^^  marriage.  The  writ  was  returnable  in  Easier  Term  last, 
marriage^  the  and  the  declaration  was  filed  as  of  that  Term,  and  contained 
contained  three  counts  :  the  first  of  which  stated  a  promise  by  the  de- 
tlie^firit'^'  fendant  to  marry  the  plaintiiT  on  request :  the  second,  a 
marry  on  re-     \\}^q  promise  within  a  reasonable  time ;  and  the  third,  to 

Snd  vitL'^a  °^"7  generally, 
rcatonable 


time,  and  tlie 
third  gene- 
rally.    On  a 
motion   to 
amend  the  de 
claration,  by 


Mr.  Serjt.  Faughan,  on  a  former  day  in  this  Term,  ob- 
tained a  rule  nm,  that  the  declaration  might  be  amended,  bj 
adding  a  new  count,  containing  a  promise  by  the  defendant 

inserting  a  new  to  marry  the  plauitiif  on  a  particular  day. 
count  to  marry  *  *^  ^ 

on  a  particular 

orl^ered^  the*         ^^*  Serjt.  B/osset  now  shewed   cause,    and   submitted, 

first  count  to  ^jj^t  although  the  course  of  this  Court  formerly  was,  that  the 

be  amended,  ... 

by  strilLing  out  plaintiflf  might,  at  any  time  before  the  end  of  the  second  TeflD, 

marry  on  re-  have  leave  to  amend  his  declaration,  by  adding  new  counts, 

troducinff^^a"*'  ^^^  "^'  afterwards;    yet  at    present,  it  is   not   an   invari- 

particular  day  able  rule,  that  a  new  count  shall  not  be  added  after  the  se- 

though'thede-  cond  Term.     The  principle  of  the  rule  is,  that  as  the  plaia* 

claration  had 

been  filed  more  than  two  Terms  before  the  application  was  made,  and  directed 

the  costs  of  such  application  to  abide  the  event  of  the  cause. 
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tiff  would  have  been  out  of  Court  at  the  end  of  the  second 
Term,  if  be  had  not  declared  at  all,  so  the  Court  will  not 
suffer  him  to  declare  upon  a  fresh  cause  of  action,  after  that 
time  has  elapsed ;  but  where  the  cause  of  action  is  substanti- 
ally the  same,  a  new  count  may  be  added  (a).  But  here^ 
by  the  insertion  of  a  coqnt  alleging  a  promise  by  the  defend- 
ant to  marry  the  plaintiff  on  a  particular  day,  a  new  cause 
of  action  will  be  introduced. 


49t 


18S3. 


HoRSTOlf 
8BII.LITBB. 


The  Court  observed,  that  it  was  in  their  discretion  to 
grant  the  amendment  as  prayed  for :  and  they  ordered  the 
first  count  to  be  amended  bystrikii^  out  the  promise  to 
marry  on  request,  and  inserting  a  like  promise  on  a  par- 
ticular day,  and  directed  the  costs  of  the  application  to  abide 
the  event  of  the  cause ;  and  on  these  terms  the  rule  was 
made 

Absolute  (6). 


(a)  See  t  Tidd,  7th  edit.  7S0.< 
t  Dow.  Si  Ryl.  55. 


-(6)  See  Seymmtr  r.  GmrUide, 


Mence  V,  Hammond. 


Toetday, 
Jan.  t9. 


Mr.  Seijt.  Hullock,   in  the  course  of  the  last  Term,  had  Where  upon 

obtained  a  rule  nisi,  that  the  proceedings  in  this  action  might  anDniw|  tiie^ 

be  stayed,  and  the  annuity  deeds  on  which  it  was  founded  •^°5  °^  ^^ 
J     '  J  grantees,  on 

delivered  up  to  be  cancelled,  and  that  the  judgment  signed  paying  the  con- 
on  the  warrants  of  attorney  which  were  given  to  secure  the  ney^  retained' 
annuity,  might  be  vacated,  and  that  execution  on  the  judg-  Jam  "fbr^Sc  * 

expences  of 
preparing  the  deeds,  and  a  forther  sum  by  way  of  advance  to  answer  the 
iirst  years  payment  of  the  annuity,  the  Court  set  aside  the  deeds  against  a  per- 
son who  was  surety  for  the  payment  of  the  annuity  by  two  collegians,  who 
-were  minors  at  Cambridge ;— on  the  ground,  that  this  was  an  illegal  retainer,  but 
they  imposed  on  such  trustee  the  terms  of  returning  the  principal  with  in- 
terest, on  talking  an  account  before  the  Prothonotary. 

K   K  2 


492  CASES  tN   HILARY    Tfiltli^' 

1822.       roent  might  in  the  mean  time  be  stayed.     He  founded  his 
motion  on  an  iiffidavit  of  the  defendant,  which  stated,  that 


Mbncb 
o-  two  students  lit  Cambridge^  who  were  minors,  applied  to 

him  in  May,  1818,  to  raise  1500/.  for  them  by  way  of  an- 
nuity ;  that  he  in  consequence  applied  to  an  attorney  there, 
who  said  he  could  obtain  that  sum,  on  the  defendant's  be- 
coming trustee  for  them,  and  paying  an  annuity  of  250/.  for. 
his  life,  and  the  lives  of  the  grantors ;  that  at  the  time  of  the 
execution  of  the  deeds,  there  appeared  to  be  two  grantees, 
in  which  it  was  expressed,  that  one  of  them  had  advanced 
goo/,  as  part  of  the  consideration  money,  and  the  other. 
600/.,  and  that  two  warrants  of  attorney  were  giveo  to  se- 
cure the  payment  of  those  sums,  but  that  neither  the  de- 
fendant nor  the  grantors  received  the  sum  of  1500/.  but 
981/.  only,  as  the  agent  to  the  grantees  retained  9A5l.  as  tlie 
expences  of  the  London  agents  in  preparing  and  enrolling 
the  deeds ;  24/.  for  the  fees  and  expences  of  the  solicitor  at 
Cambridge ;  and  the  two  several  sums  of  150/.  and  100/. 
by  way  of  advance,  to  answer  the  first  yeai^s  payment  of 
the  annuity. 

The  learned  Serjeant  submittedj  that  under  these  circum- 
stances, die  Court  would  order  the  proceedings  to  be  stayed, 
and  the  annuity  deeds  cancelled,  as  they  had  a  summary  ju- 
risdiction given  them  so  to  do,  by  the  statute  5S  Geo.  5. 
C.141.  s.  6(a). 

(a)  By  which  it  is  enacted,  <<  that  if  the  consideration,  or  any  part  tf 
it,  ihall  be  retamed  to  the  grantee,  or  any  of  the  notes  in  which  it  i» 
paid  be  canceUed,  or  if  it  be  expressed  to  be  paid  in  money,  bat  be 
paid  in  goods,  or  if  any  part  be  retained  on  pretence  of  answering  the 
fntnre  payments  of  the  annuity,  or  any  other  pretence,  it  shaU  be 
lawful  for  the  person  by  whom  the  annuity  is  made  payable,  or  whose 
property  is  liable  to  be  charged  or  affected  thereby,  to  apply  to  the 
Court  in  which  any  action  5haU  be  brought  for  the  payment  of  tiie  an- 
nuity or  judgment  entered,  by  motion  to  stay  proceedings  in  the  action 
or  judgment ;  and  if  it  shall  appear  to  the  Court,  that  such  practices 
as  aforesaid,  or  any  of  them  have  been  used,  it  shaU  and  may  be  lawlol 
for  the  Court  to  order  every  such  deed.  Sec  to  be  cancelled,  and  the 
judgment,  if  any  has  been  entered,  to  be  vacated.'* 


IN  THB  SBGONO  AND  THIRD  YRAR8  OF  GBO.  IT.  ^93 

Mr.  Serjt  Faughan  and  Mr.  Serjt.  Onshw  now  shewed        1832. 


Mehgb 


cause  OD  affidairitB  wbkh  stated,  that  although  the  sum  of 
1600L  was  not  paid  to  the  defeodant  nor  the  girantors,  on  the  ^  v. 
execution  of  the  deeds,  still,  that  it  was  not  retained,  and  ^^''''^"**^ 
that  the  only  sum  deducted  was  the  amount  of  the  expences 
incurred  in  preparing  and  enrollbg  them,  but  it  was  not 
denied  that  2501.  was  retained  to  answ(er  the  purpose  of 
defraying  the  first  year's  payment  of  the  annuity.  It  also 
appeared,  that  the  plaintiff  was  the  agent  of  the  grantees  | 
that  an  action  for  non-payment  of  the  annuity  had  been 
commenced  by  him  against  the  defendant,  and  to  which  he 
Iiad  pleaded  before  the  present  application  was  made  to  the 
Court.  It  was  therefore  submitted,  that  if  there  was  any 
doubt  as  to  whether  any  part  of  the  consideration  money 
.Mas  improperly  retained  at  the  time  the  annuity  was  gsanted, 
it  would  appear  at  the  trial,  ^nd  that  the  Court  could  not 
iuterfere  in  a  summ^iy  way. 

Mr.  Seijt.  Hullockf  in  support  of  the  rule,'  contepde4 
ihat  the  defendant's  affidavit  had  received  no  answer  whatr 
ever  by  those  for  the  plaintiff,  and  that  altliough  the  former 
.bad  acquiesced  in  the  payment  of  the  annuity  for  several 
years,  still,  that  there  could  be  no  question  but  that  the  sums 
sworn  to  by  the  defendant  were  e^tlier  returned  to  or  retspned 
by  the  grantees,  at  the  tinie  the  [deeds  i^nd  SjBcurities  we|^ 
executed. 

Lord  Chief  Justice  Dai^las. — The  st^tiite  53  Geo.  3. 
was  passed  for  the  better  protection  of  infants  who  might 
require  advances  to  be  made  to  them  in  cases  of  difficiilty 
and  necessity,  and  who  might  otherwise  be  compelled 
to  accede  to  any  terms,  however  unreasonable ;  and  must 
tfierefore  receive  a  beneficial  construction.  In  cases  of 
this  description,  it  is  the  duty  of  the  Court  to  see  whether 
the  facts  as  stated  in  support  of  the  complaint,  be  fiilly 
answered  or  not.    Here  it  has  been  sworp,  that  a  consider- 
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1823.       able  part  of  the  consideration  money  was  retained   at  the 
Ap"^        time  the  deeds  were   executed.    That  part  of  the  dmrge 
V.  therefore,  should  have  been  fully  and  substantially  n^atived. 

The  only  question  then  is,  whether  any  part  of  the  coo^ 
sideration  money  was "  withheld  from  the  grantors  by  the 
agents  of  the  grantees,  at  the  time  it  was  granted?  It 
appears  that  the  former  were  two  students  at  Cambridge^ 
and  not  of  age,  and  for  whom  the  defendant  acted  as 
trustee,  for  the  due  payment  of  the  annuity.  Here,  1  cannot 
refrain  from  observing,  that  I  consider  if  an  attorney  at  either 
of  our  universities,  knowing  that  students  there  are  under 
age,  uses  his  endeavours  to  raise  money  for  them  by  way  of 
annuity,  he  is  thereby  guilty  of  a  misdemeanor.  It  is  true, 
that  in  this  case,  the  application  was  made  to  the  defendant 
in  the  first  instance,  who  was  an  adult;  but  in  point  of  sub- 
stance, the  annuity  was  to  be  paid  by  two  young  and  inex- 
perienced collegians.  It  has  not  been  denied,  that  the  sums 
in  question  were  not  ultimately  kept  back  from  the  defendant 
and  the  grantors,  or  that  they  did  not  receive  the  full  consider- 
ation at  the  time  the  annuity  was  granted  ;  it  is  merely  sworv, 
that  diey  were  not  reined,  while,  on  the  other  hand,  it  is 
expressly  sworn,  that  the  sums  of  150/.  and  100/.  were  re- 
tained as  an  advance  for  the  payment  of  the  first  year's  aa- 
nuity.  That  appears  to  me  to  fall  within  the  provision  of 
the  statute,  and  I  am  therefore  of  opinion,  that  this  rule 
must  be  made  absolute. 

Mr.  Justice  Park  concurred. 

Mr.  Justice  Burrough.— -A  summary  jurisdiction  is 
given  to  the  Courts,  in  cases  of  this  description,  by  the 
53  Geo.  3.  c.  141,  which  they  are  empowered  to  exercise 
according  to  their  discretion,  and  here  it  appears,  that  the 
affidavit  in  support  of  the  application  has  received  no  satis- 
factory answer  whatever  by  those  in  contradiction  to  it,  and 
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coraequently  I  am  x>f  opinioD^  that  the  defendant  is  entitled 
to  the  relref  prayed  for. 

Mr.  Justice  Richardson  was  of  the  same  ofMnion. 
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Mr.  Serjt.  Faughan  then  moved,  that  the  consideration 
money  might  be  restored,  as  inCrespigny  v.  WiUenoom(a\ 
and  Drake  v.  Rogers  (6),  and  that  it  might  be  repaid  with 
interest;  as  in  Hindle  v.  CyBrien(c),  where  the  Court  would 
not  set  aside  a  judgilient  and  execution,  but  upon  the  terms 
of  the  defendant's  paying  die  principal  and  legal  interest. 
And  there  the  application,  as  in  the  present  instance,  was 
made  to  the  equitable  jurisdiction  of  the  Court,  and  the. 
party  applying  must  therefore  do  that  which  is  equitable. 

The  Court  imposed  on  the  defendant  the  terms  of  his 

returning  the  principal  sum  advanced,  and  that  it  should  be 

referred  to  the  Prothonotary  to  compute  the  principal  and 

legal  interest  due  thereon  to  the  grantees ; — and  subject  to 

those  terms  the  rule  was  made 

Absolute  (J). 

(a)  4  Term  Rep.  793.    See  verhttf  Mr.  Justice  Gro$e,  >  (h)  Ante, 

vol.  IT.  402.  (c)  1  Taoot.  41S.  (d)  See  PqoU  v.  CdMuiiet, 

8  Term  Rep.  328. 


Elworthy  r.  CowELL,  Crispin,  and  Howell. 


Tharsday, 
Jan.  31* 


This  was  an  action  brought  by  the  plaintiff;,  as  assignee  of  A  defendant 

.  cannot  witli- 

the  late  sheriff  of  Devon,  on  a  replevin  bond  entered  into  draw  a  general 

by  the  defendant  Coze  ell  as  principal,  and  the  two  other  de-  piiJ^d"»pee1al- 

fendants  as  his  sureties.     The  declaration  was  in  the  usual  y»  "°^*f*  * 

fall  and  rea- 

form,  and  all  the  defendants  demurred  generally.  sonable  cause 

be  shewn  for 

his  so  (Icing.  Thrreforc,  where  to  a  declaration  on  a  replevin-bond,  the  principal 

anil  sureties  demurred  generally,  and  the  former  had  confessed  a  judgment  in 

the  original  action,  the  Court  would  not  allow  one  of  the  sureties  to  withdraw 

his  demurrer  and  plead  per  fraudem^  unless  fraud  were  expressly  shewn. 
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1822.  Mr.  Serjt.  Pell,  in  the  last  Term,  hating  obtainad  a  mle 

^  ^"^"^        nisi,  that  the  defendant  Crispin   might  wiAdraw  his  de- 
r.  murrer,  and  plead  a  judgment  per  fraudem  against  CoweO, 

"  and  that  the  demurrer  might  stand  as  to  the  two  other  de- 
fendants only;  on  an  affidavit  which  stated,  that  Cowell 
pleaded  non  tenuii  in  the  original  action,  and  afterwards  con- 
fessed a  judgment,  and  that  the  person  making  the  affidavit 
believed,  that  it  was  confessed  and  obtained  against  him  by 
fraud  and  contrivance,  and  for  the  purpose  of  enabling  the 
plaintiff  to  charge  the  defendants  Howell  and  Criqnm  as 
sureties  on  the  bond, 

Mr.  Serjt.  Ofidow  now  shewed  cause  on  affidaidts  which 
stated,  that  Ontell  settled  the  original  action  by  giving  a 
cognovit,  without  any  fraudulent  view  or  intention*  It  ap- 
peared that  in  Trinity  Term,  1819,  an  application  was  made 
for  Cowell  to  withdraw  the  demurrer  in  this  action,  and 
plead  nul  tiel  record,  which  was  discharged. 

Tlie  Court  were  of  opinion,  that  there  were  oo  groumb 
whatever  for  the  application.  That  at  all  events  it  should 
have  been  made  earlier,  and  that  a  defendant  cannot  with- 
draw a  demurrer  for  the  purpose  of  pleading  specially,  vritk- 
out  a  full  and  reasonable  cause  be  shewn  for  so  doing. 

Rule  discharged,  with  costs  (a). 

(a)  See  1  Tidd,  7th  edit.  700. 
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HOOKIIAM  V.  MONCKTON,  Tbnnday, 

Jan.  31. 

Mr.  Seijt.  Vaughan,  in  ^e  last  Term^    obtained  a  rple  Where  the 

ftisi,  that  the  sheriff  of  MiddUiex  might  bring  into  Court  Sg^d  onrtaia 

the  body  of  the  defendant,  to  answer  the  plaintiff,  agree-  hJ^  ^^^^[[^'^li^ 

ably  to   the   writ  of   capias    ad   re^ndendpim   issued  in  tee,  ia  tmsi 

this  cause,  on  affidavits  which  stated,  that  the  plaintiff,  by  person,  one  of 

indenture,  dated  on  the  15th  March,  1820,  signed  to  one  o^j^  ]^^ 

Partington,   in   trust,    certain    sums     then     owing   to  the  the  defendant, 

plaintiff  by  persons  respectively  named  in  a  schedule  sub-  which  he  was 

scribed  thereto ;  that  the  defendant's  name  was  inserted  in  w^t  he*waa 

the  schedule  as  being  hidebted  to  the  plaintiff  in  the  sum  of  ^^  ^^^t^ 

ISOl. ;  that  on  the  23d  October,  1821,  the  defendant  wa3  plhintiff  ptve 

arrested  by  the  sheriff  of  Middlesex,  on  a  capias  ad  respond  tice  that  he 

dendum,  and  that  whibt  he  was  in  custody,  the  plaintiff  gav^  JjJ^  dcSf^d  *e 

the  sheriff  notice  in  the  presence  of  his  officer,  that  he  had  ^J^^  ^®  ^^ 

.  •  "  .  fendant  to 

assigned  the  debt  due  from  the  defendant  to  him  to  Parting"  himiandafler- 
ton,  in  trust  for  a  third  person ;  that  on  the  2d  November  fol-  rix^d  the  she- 
lowing,  the  following  order  was  adcjressed  tq  the  sheriff  of  ^  ^  ^* . 
Middlesex,  by  the  plaintiff: — "  Hookham  v.  Monckton.  '  I  fendant  ont  of 
hereby  authorise  you  to  discharge  out  of  ypur  custody  the  debt  and  cotu 
above-named  defendant,    I  being   satisfied  as  to   the  debt  and  ^u^  uv^ 

and  costs   of  this  action."    This  order  was   signed  by  the  ^*  afteiwards 

.       ,  ;   .       produced    the 

plamtiff,    and  his  signature  was  attested  by  a  subscribing  anignment 

witness ;    that  Partington  immediately  afterwards   sent   tq  nff  to  himf ^at 

the    sheriff's   office,    and    produced    the   indenture  of  as-  ^  sheriff's 

.     .  office,  and 

signment    from    the  plaintiff  to    him,    and   cautioned    the  ordered  the 
clerk  acting  for  the  sheriff  not  to  discharge  the  defendant,  discharge  the 
but   that  he  nevertheless  ordered  the  officer  to   discharge  he^Hf^^'a^ 

on  being  ruled 
to  return  the  writ,  returned,  that  he  tqok  the  defendant,  and  safely  kept  liim 
ill  custody,  until  tlie  plaintiff  discharged  him,  whereupon  he  permitted  him 
to  go  at  large :— Held,  that  the  sheriff  could  not  afterwards  lie  ruled  to  bring 
ill  the  body  of  the  defendant,  as  the  plaintiff  might  have  his  remedy,  if  any, 
by  an  action  for  an  escape,  and  that  the  party  to  whom  the  debt  was  assigned, 
should  have  iudemniiied  the  sheriff  for  keeping  the  defendant  in  custody,  at  the 
time  he  gave  him  notice  of  the  assignment. 


MONCKTON* 
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J 822.        him  out  of   custody,    which  was   accordingly  done;  that 
"^"^^         the  sheriff,  on  being   ruled  to  return  the  writ  under  which 

HOOKHAM  °  1     1  •  J 

V.  the  defendant  was  arrested,  returned  that  he  took  him  and 

safely  kept  his  body,  until  the  plaintiff  discharged  him  (the 
sheriff)  from  further  keeping  him,  wherefore  he  permitted 
him  to  go  at  large.  The  rule  having  been  enlarged  until 
this  Term, 

Mr.  Serjt.  Lens  now  shewed  cause,  and  submitted  that  the 
sheriff  could  not  now  be  ruled  to  bring  in  the  body  of  the 
defendant,  and  that  if  the  plaintiff  had  any  remedy,  it  was 
by  an  action  for  an  escape ;  that  the  sheriff  was  only  bound 
to  look  at  the  parties  to  the  record,  and  therefore,  that  the 
order  given  him  by  the  plaintiff  was  a  sufficient  legal  autho* 
rity  to  warrant  the  discharge  of  the  defendant*  Besides,  it 
does  not  appear  that  there  was  any  collusion  between  the 
plaintiff  and  the  sheriff ;  it  was  therefore  unnecessary  for  the 
latter  to  enquire  whether  the  plaintiff  had  assigned  over  his 
equitable  interest  to  others,  or  not. 

Mr.  Serjt*  Faughan,  in  support  of  the  rule,  relied  on 
the  case  of  Winch  \.  Keelei/{a\  where  it  was  determined, 
that  a  Court  of  Law  would  take  notice  of  a  trust,  and  con- 
sider who  is  beneficially  interested  ;  and  therefore,  that  a 
bankrupt  having  previously  assigned  a  chose  in  action  on  a 
valuable  consideration,  might  sue  the  debtor  in  his  own 
name,  for  the  benefit  of  the  assignee.  The  plaintiff  is  en- 
titled to  the  relief  he  now  prays  for,  as  the  sheriff  has  been 
guilty  of  misconduct,  for  which  he  is  liable  to  an  attach- 
ment, as  it  was  his  duty  to  bring  in  the  body  of  the  defend- 
ant. Although  the  plaintiff  might  have  given  him  an  order  to 
discharge  the  defendant,  still,  the  sheriff  was  not  justified 
in  doing  so,  as  he  preriously  had  notice  that  the  original 
debt  was  assigned  to  a  trustee,  who  alone  was  interested  in 
its  recovery,  and  who  could  only  apply  it  to  the  purposes  of 

(a)  1  Term  Rep.  619.* 
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the  trust.     In  point  of  fact  therefore,  his  permitting  the  de-        1822. 
fendant  to  be  discharired,  under  these  circumstances,  was  a     _,  ^^^^^ 

,        ,  HOOKHAM 

contempt  of  Court,  and  he  is  liable  to  an  attachment  for  v. 

not  having  brought  in  the  bodj^  in  pursuance  of  the  rule  as 
prajed  for. 

But,  per  Curiam. — It  is  a  very  different  question  what 
the  sheriflf  should  have  done,  and  what  the  Court  ought  now 
to  do.  It  is  true,  that  before  he  discharged  the  defendant, 
he  had  notice  that  the  plaintiff's  debt  had  been  assigned  by 
deed  to  another,  in  trust.  Why  did  he  not  then  apply  to  the 
Court,  or  require  an  indemnity  from  the  plaintiff?  In 
strictness,  such  indemnity  shotdd  have  accompanied  the 
notice.  If,  however,  the  sheriff  has  acted  improperly,  the 
plaintiff  may  have  his  remedy  by  an  action  for  an  escape. 
He  has  returned  that  '^  he  took  the  body  of  the  defendant, 
which  he  safely  kept,  until  the  plaintiff  discharged  him  from 
further  keeping  him,  whereupon  be  permitted  him  to  ^o  at 
large."  He  therefore  stands  in  the  same  situation  as  if  he  had 
not  found  the  defendant^  for  he  was  dischatged  by  the  autho- 
rity of  the  plaintiff  on  the  record  ;  and  if  the  party  to  whom 
the  debt  was  assigned  intended  to  render  him  responsible, 
he  should  have  offered  to  indemnify  him  at  the  time  he  gave 
him  notice  of  the  assignment. 

Rule  discharged  (a). 

m 

(a)  In  JVUher$  r.  Henley ^  Cro.  Jac.  379,  ^hich  was  an  action  of  trcs- 
pass  for  false  imprisonment  against  the  defendant  as  sheriif,  who  re- 
ceived a  discliarge  from  the  plaintiff  in  the  suit,  bat  did  not  obey  it, 
the  Court  held,  that  he  was  to  take  knowledge  of  the  party,  and  accept 
his  discharge. 
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FrUiny,  Samwell  t.  Rebecca  Jenkins. 

F<sb.  1. 

Wh«re  s  mar*  Mr.  Serjt.  Laztes,  on  a  former  day  in  this  Term,  had  ob» 

IvM  Tri^ited  tained  a  rule  visi,  that  the  bail-bond  which  had  been  entered 

*f  ****bJM' of*'  *"^^  ^^  ^®  defendant  Rebecca  Jenkins,  might  be  delivered 

•lelmnge,  and  up  to  be  cancelled,  on  her  making  an  affidavit  of  her  co? 

bail-bond,  thn  verture.  and  that  a  common  appearance  might  be  accepted  for 

It  to  ^  be  dell-  ^^^9  ^"  ^"  affidavit  which  stated  that  she  was  married  to  Ed^ 

vered  up  to     ward  Jenkins  the  elder,  in  1788 :  that  he  was  still  alive,  and 
be  cauceUed.  .  '  .  ' 

that  she  resided  with  him ;  that  her  husband  having  been  ar<r 
rested,  she  drew  a  bill  of  exchange  for  60/. ;  but  that  she  did 
not  represent  to  the  plaintiff,  to  whom  it  was  given,  or  \q 
funy  other  person,  that  she  was  sole  and  unmarried, 

Mr.  Serjt.  Onslow  now  shewed  cause,  and  submitted  that 
the  defendant  should  either  have  put  in  and  perfected  bail 
above,  or  waited  until  she  could  have  pleaded  her  coverture^ 
and  ^hat  she  could  not  be  considered  within  the  protectioa 
'  of  the  Couit,  as  she  had  merely  given  a  bail  bond  to  tbt 
sheriff.  If  she  had  remained  in  custody,  she  might  hate 
been  discharged  on  entering  a  common  appearance,  but  that 
a  distinction  must  be  drawn,  where  9  defendant  only  gave  a 
b^jl-bond  to  the  sheriff,  and  had  not  put  in  bail  above. 

But  the  Court  observed,  that  there  was  no  ground  what- 
ever for  such  a  distinction,  and  that  in  point  of  principle 
the  defendant  must  be  considered  as  remaining  in  custody. 

Rule  absolute  (a). 

(a)  In  Tidd's  Practice,  toI.  i.  7th  edit.  Sf  0,  it  is  laid  down,  tbat  ia 
an  action  against  k  feme  covert  only y  t|ie  Court,  upon  her  own  affidavit  of 
the  marriage,  and  that  her  husband  is  alive,  will  discharge  her  out  of 
custody ;  or  if  she  has  given  a  bail-bond,  will  order  it  to  be  delivered  op 
to  be  cancelled,  on  filing  common  bail,  or  entering  a  common  appear- 
ance, and  Pritchctl  v.  Crots^  2  Hen.  Blac.  17.  and  Wilson  v.  SnTCi> 
S  Taunt.  307,  arc  referred  to  in  support  of  that  position. 
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Whitelego  v.  Richards^  Gent,  one,  8cc.  Monday, 

Feb.  4. 

jL  HIS  was  an  action  on  the  case,  brought  against  the  defend*-  Where,  in  an 

ant  as  one  of  the  clerks  of  the  Insolvent  Debtors'  Court,  calTa^nM  * 

for  improperly  drawing  up  an  order  for  the  discharge  of  an  ^"  ^?^  ^^ 

insolvent,    instead  of  his  further  imprisonment,   in  conse-  Debton'Conrt, 

quence  of  which,  he  was  discharged  out  of  custody*    llie  dnifi^e^npim 

first  count  of  the  decbration  stated,  that  the  plaintiff,  on  S|^^,^J  ^ 

the  24th  October,  in  the  first  jfear  of  his  present  Majesty,  an  imoWent, 
.     ^     _     /^  ™  .  T  .       ^  r  >n»tetd  of  hU 

m   the  Court  of  Ck>mmon  Pleas  at  Lancaster,  before  cer-  farther  impri- 

tain  Justices  there,  by  the  consideration  and  judgment  of  decUration^al- 

the  same  Court,   recovered  against  one  Stretiell  Charlton.  l^S«<^'  ij^^t 

.  .  ...  •och  officer 

90/.  1  Is.  4d.  which  were  adjudged  to  the  plaintiff  in  and  by  wnmgfuUy, 

the  said  Court,  for  his  damages  by  him  sustained,  as  well  on  untowfoliv 

account  of  the  not  performii^  certain  promises  and  under-  ^^      rtLV 

takings  before  then  made  by  Charlton  to  the  plaintiff,  as  order,  par- 

for  his  costs  and  charges  by  him  the  plaintiff  about  his  suit  in  an  order  from 

that  behalf  expended,  whereof  Charlton  was  convicted,  as  hcW ^<Mjw»e- 

by  the  record  and  proceedings  thereof,  still  remaining  in  the  ^^  demnnrer, 

said  Court,  more  fully  and  at  large  appears ;  that  on  the  tbronghont  the 

521st  June,   in  the  year  aforesaid,    in  the  said  Court    of  a?err^^ 

Conmion  Pleas  at  Lancaster,  the  said  action  then  dependhig  F"*^*!^"^  ^ 

in  the  said  Court,  upon  application  of  Charlton*B  bail  to  ed  as  an  order, 

surrender  their  principal,  it  was  ordered  by  the  said  Court,  been  repudiate 

that  Charlton  should  be  forthwith  committed  to  the  custody  |^  byTe'"^" 

of  the  keeper  of  the  gaol  of  the  county  of  Lancaster,  as  to  ^^^t  itself, 

.1  •  1     \-  1    T      1  •     1    ••    ^  1    .  *°®  action 

the  said  action,  and  that  his  bail  from   their  recognizances  conld  not  bA 
should  be  wholly  discharged,  and  Charlton  was  thereupon  a 'cr^itor  o/ 
committed  to  the  custody  of  such  keeper,  as   to  the  said  *^®.  ""•ol'^ent 

.  ,  against  the 

action,  and  remained  in  his  custody  as  to  the  said  action  officer,  for  the 
from  thence  until  the  discharge  of  Charlton; — that  Charlton  the  former  oat 
bemg  so  in  custody,  on  the  7th  November,  1820,.  applied  by  J^deT'^such 
petition  to  the  Court  for  the.  relief  of  Insolvent  Debtors,  for  order. 
bis  discharge  from  such  confinement,  according  to  the  provi« 


Wbitelegg 

V. 
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1822.  sions  of  the  statute  in  such  case  made  and  provided;  and  that 
the  said  Court,  on  the  13th  November,  in  the  year  aforesaid, 
ordered  and  directed  that  the  prisoner  {Charlton),  instead  of  be- 
KicH  ARDg.  jjjg  brought  before  the  said  Court  for  relief  of  Insolvent  Debtors 
for  ^final  examination,  touching  the  matters  of  his  petition 
and  schedule,  should  be  examined  toudiing  the  matters 
aforesaid  before  his  Majesty's  Justices  of  the  Peace  for  ihe 
county  of  Lancaster,  in  open  Court,  at  the  adjourned  Ge- 
neral Quarter  Sessions  of  the  Peace,  to  be  holden  at  Lan* 
coMter,  in  and  for  the  said  county,  on  tlie  2d  January  then 
next ;  and  in  case  it  should  appear  to  such  Justices,  upon 
such  examination,  or  by  evidence,  that  the  prisoner  was  en- 
titled to  the  benefit  of  the  said  act,  then  that  the  said  Jus- 
tices should  so  declare  and  adjudge,  and  should  certify  the 
same  to  the  said  Court  for  the  relief  of  Insolvent  Debtors; 
and  that  in  case  it  should  appear  to  the  said  Justices,  by 
such  examination,  or  by  evidence,  that  the  prisoner  had  con- 
tracted any  debts,  against  virhich  he  should  seek  to  be  dis- 
charged, fraudulently,  or  without  any  reasonable  expecta- 
tion, at  the  time' of  contracting  the  same,  of  being  able  to 
pay  the  same,  or  should,  with  intent  to  conceal  the  state  of 
his  affairs,  or  to  defeat  the  objects  of  the  said  act,  have  de- 
stroyed or  otherwise  wilfully  prevented  the  production  of  anj 
books,  papers,  or  writings  relating  to  such  of  his  aflbirs  as 
were  subject  to  investigation  under  the  act,  or  should  have 
kept  false  booksj  or  made  false  entries,  or  have  wilfully  and 
fraudulently  altered  or  falsified  any  such  books,  papers,  or 
writings,  or  should  in  any  respect;  have  been  guilty  of  fraud, 
in  contracting,  discharging,  or  concealing  any  debt  doe  from 
him  the  prisoner  to  any  of  his  creditors,  or  should  have 
fraudulently  made  away  with,  charged,  mortgaged,  or  con- 
cealed any  part  of  his  property,  of  what  kind  soever^  either 
before  or  after  the  commencement  of  his  said  imprisonment, 
for  the  purpose  of  diminishing  the  sum  to  be  divided 
amongst  his  creditors,  or  of  giving  an  undue  preference  to 
any  of  the  said  creditors,  or  that  the  said  prisoner  diodd 
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have  put  any  of  bis  creditorSi  as  should  have  proved  their        1822. 
debts,  to  unneceasary  eipence,  by  any  vexatious  or  frivoloos   wji^J^uog 
defence  or  improper  delay  in  any  suit  for  recovering  the  «• 

same,  or  that  the  said  prisoner  should  have  wilfully  or  frau* 
dulently  omitted  any  effects  or  property  whatsoever,  to  the 
value  of  not  less  than  20/.  in  the  whole,  in  the  schedule, 
which  the  prisoner  should  first  Imve  delivered  into  that  Court, 
then  such  Justices  should  so -declare  and  adjudge ;  and  should 
also  declare  and  adjudge,  in  like  manner,  and  subject  to  the 
same  limitatious  as  are  in  the  said  act  mentioned  and  im- 
posed in  such  cases,  upon  the  said  Court  for  the  relief  of 
Insolvent  Debtors,  for  what  period  of  time  the  prisoner  should 
remain  in  actual  custody,  before  he  should  be  discharged 
firom  custody  by  virtue  of  the  said  act ;  and  that   the  said 
Justices  should  forthwith  certify  the  same  to  the  said  Court 
for  the  relief  of  Insolvent  Debtors  ;  and  if  the  said  Justices 
should  be  of  opinion  that  the  prisoner  was  so  entitled  to  be 
discharged,  it  was  further  ordered,  that  he  should  in  open 
Court,  before  the  said  Justices,  subscribe  and  take  the  oath 
annexed  to  the  duplicate  of  the  said  schedule,   and  should 
execute  the  warrant  of  attorney  therewith  sent,  and  sealed 
with  the  seal   of  the  said   Court  for   relief  of   Insolvent 
Debtors ;  and  it  was  further  ordered,  that  the  whole  of  the 
proceedings  should  be  forthwith  returned  by  the  said  Jus- 
tices to  that  Court. — ^The  plaintiff  then  averred,  that  at  the  ad- 
journed General  Quarter  Sessions  of  the  Peace  for  the  county 
of  Lancaster,  holden  at  Lancaster^  on  the  2d  January^  in  the 
first  year  of  his  present  Majesty,  CharUon  was  examined  by  the 
Justices  of  the  Peace  then  and  tliere  assembled  at  the  Sessions, 
in  open  Court,  according  to  the  form  of  the  statute  in  such 
case  made  and  provided,  and  on  the  day  and  year  last  afore- 
said, the  said  Justices  did  certify  to  the  said  Court  for  the 
relief  of  Insolvent  Debtors,,  that  the  prisoner  had  that  day, 
pursuant  to  an  order  of  that  Court  and  the  said  act,  been 
examined  before  the  said  Justices  there  assembled  in  open 
Court,  at  the  then  present  General  Quarter  Sessions  of  the 
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1822.       Peace,  touching  the  matters  of  his  petition  and  schedolei 
mentioned  in    the  said  order,  and  due  proof  having  beea 


o.  made  before  the  said  Justices,  at  the  said  time  and  placei  of 


Richards. 


the  service  of  the  respective  copies  of  the  said  order,  and 
such  other  notices  of  such  proceedings  as  were  reqiured  bj 
the  21  St  section  of  the  said  act,  and  by  the  said  order  and 
rules  of  Court  thereto  annexed ;  and  the  prisoner  having,  in 
open  Court,  before  the  said  Justices,  subscribed  and  taken 
the  oath  annexed  to  the  duplicate  of  the  said  schedule,  and 
executed  a  warrant  of  attorney,  as  required  by  the  26th  sec^ 
tion  of  the  said  act ;  the  said  Justices  adjudged  and  declared 
the  prisoner  entitled  to  the  benefit  of  the  said  act,  as  to  alt 
the  creditors  of  the  prisoner,  or  persons  claiming  to  be  cie« 
ditors,  mentioned  and  described  in  the  duplicate  of  the  said 
schedule; — but  the  said  Justices  further  declared  mid  ad- 
judged, that  the  prisoner  had  contracted  the  debt  due  to  the 
plaintiff,  mentioned  in  his  schedule,  without  any  reaaooable 
expectation,  at  the  time  of  contracting  the  same,  of  being 
able  to  pay  the  same ;  and  also,  that  he  had  put  the  plaintifl^ 
who  had  proved  his  debt  in  the  manner  required  by  the  said 
act,  to  unnecessary  expence,  by  a  frivolous  defence  in  an 
action  at  law  in  the  Court  of  Common  Pleas  at  Loncizufer, 
for  recovering  the  same ;  and  the  said  Justices  therefore  alsa 
declared  and  adjudged,  that  such  prisoner  should  remain  in 
actual  custody  at  the  suit  of  the  plaintiff,  for  the  space  of 
two  years,  before  such  prisoner  should  be  discharged  from 
custody  by  virtue  of  the  said  act. — The  plaintiff  then 
averred,  that  the  certificate  was  afterwards  in  due  manner, 
transmitted  and  delivered  to  the  said  Court  for  relief  of  Lk 
solvent  Debtors  ;  and  that  before  and  at  the  time  when  the 
certificate  was  so  transmitted  and  delivered  as  aforesaid,  die 
defendant  was,  and  from  thence  hitherto  hath  been,  and  stiR 
is,  a  clerk  and  officer  of  the  said  Court,  before  then  ap- 
pointed by  the  same  Court ;  and  that  it  was  the  duty  of  the 
defendant,  as  such  clerk  and  oflScer,  to  have  written,  made 
out,  and  issued  a  certain  order  of  the  said  Court  for.  relief 
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t>f  Insolvent  Debtors,  ordering  and  directing  tlmt  tfie  prisoner        1822. 
should  be  discharged  from  custody,  when  and  so  soon  as  he   ^g^^^^^n 
ehould  have  been  in  suth  actual  custody  for  the  full  period  «• 

of  time  expressed  m  such  certificate  as  aforesaid  :<— i  et  that 
the  defendant,  so  being  such  clerk  and  officer  as  aforesaid, 
well  knowing  the  premises,  but  not  regarding  the  duty  of 
his  office  as  such  clerk  and  officer,  and  wrongfully  and  maH^ 
ciouily  contriving  and  ^ltending  to  ii\jure,  prejudice  and  ag- 
grieve the  plaintiff  in  this  behalf,  and  to  cause  Charlton 
forthwith  to  be  discharged  from  such  custody,  without  paying 
or  satisfying  the  said  damages  and  costs,  and  to  deprive  the 
plaintiff  of  the  means  of  recovering  the  same,  afterwards, 
and  whilst  Charlton  remained  in  such  custody  as  aforesaid, 
at  the  suit  of  the  plaintiff,  for  the  cause  aforesaid,  and 
whilst  the  said  damages  and  costs  were  wholly  unsatisfied  to 
the  plaintiff,  to  wit,  on  the  lS\h  January,  ]8£1,  without 
any  authority  from  the  said  Court  for  relief  of  Insolvent 
Debtors,  wrongfully,  falsely,  and  unlawfolly  wrote,  made  out, 
and  issued  a  certain  order,  purporting  to  be  an  order  from 
the  said  Court,  bearing  date  the  same  day  and  year  last 
aforesaid,  entitled  ''  In  the  matter  of  the  petition  of  Stret' 
tell  Charlton,  a  prisoner,  in  actual  custody  in  the  castle  ot 
Lancaster,  seeking  the  benefit  of  the  act  passed  in  the 
1st  Geo.  4,  for  the  relief  of  bsolvent  debtoiti  in  England,'* 
and  directed  to  the  keeper  or  gaoler  of  the  said  gaol  or 
castle,  and  purporting  thereby,  that  the  said  Court  for  relief 
of  Insolvent  Debtors,  upon  reading  a  certificate  that  the  said 
prisoner  had,  pursuant  to  an  order  of  that  honorable  Court, 
been  heard  and  examined^  touching  the  matter  of  his  petition 
and  schedule  mentioned  in  the  said  order,  and  declared  and 
adjudged  entitled  to  the  benefit  of  the  said  act,  the  said 
Court  did  order  that  the  prisoner  should  be  discharged  from 
custody  as  to  the  plaintiff,  at  whose  aiait  the  prisoner  was 
detained  in  the  custody  of  the  said  keeper  or  gaoler : — ^where^ 
as,  in  truth  and  in  fact,  the  said  Court  for  relief  of  In- 
solvent Debtors,  did  not  at  any  time  pronounce  any  such 
yoL.  YI.  L  L 
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1829«       order  as  last  aforesaid,  or  give  any  authority  to  the  defendant 
^  "^""^        to  write,  make  out,  or  issue  the  same : — By  means  whereof,  the 
9.  said  last-mentioned  order  being,  on  the  l6th  Jamuay,  1821, 

aforesaid,  exhibited  and  shewn  to  the  keeper  or  gaoler  of 
the  said  gaol  or  castle,  Charlton  was  thereupon  forthwith 
discharged  from  custody  as  to  the  said  action,  and  suffiered 
and  perjDnitted  to  go  at  large  wheresoever  he  pleased^  without 
the  leave  or  licence,  and  against  the  will  of  the  plaintiff; 
and  Charlton  did  go  from  and  out  of  such  custody  where- 
soever he  pleased,  the  sud  damages  and  costs  then  and  sdV 
being  and  remuning  wholly  unsaUsfied  to  the  plaintiff: — 
By  means  whereof  the  plaintiff  hath  been  greatly  injured 
and  aggrieved,  and  hath  lost  all  means  of  enforcing  pay? 
ment  from  the  said  Charlton,  of  the  damages  and  costs 
aforesaid. 

There  were  four  other  counts,  in  substance  the  same  ai 
the  first,  but  in  which  the  orders  were  not  so  fully  set  forth. 
The  defendant  demurred  generally  to  the  whole  decIaratioDi 
and  the  plaintiff  joined  in  demurrer. 

The  cause  came  on  for  argument  on  a  former  day  in  thit 
Term,  when 

Mr.  SAjt.  Vaughan,  in  support  of  the  demurrer,  sub- 
mitted tliat  under  the  circumstances,  the  injury  coroplaiDed 
of  was  not  of  an  individual  nature,  which  could  be  made 
the  ground-work  of  a  civil  action  as  against  the  defendant 
To  shew  this,  it  is  only  necessary  to  look  at  the  record,  and 
the  statute  1  Geo.  4.  c.  1 19,  under  which  the  defendant 
was  appointed  an  officer  of  the  Insolvent  Debtors'  Coort, 
The  order  stated  in  the  declaration  must  be  taken  as  the 
order  of  that  Court,  and  issuing  out  of  it  as  a  .Court  of 
record,  acting  in  the  administration  of  justice.  It  was  tha 
duty  of  the  magistrates  bdow  to  examine  whether  the  pri* 
soner  Charlton  was  entided  to  the  benefit  of  the  act,  and  cer? 
tify  the  same  to  the  Commissioners  of  the  Insolfcul 
Debtors'  Court,  who  were  then  empowered   to  iiialM  an 
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order  for  the  farther  imprisonnient  of  the  insolvent.  The  1B22« 
order  therefore  must  be  considered  m  the  order  of  the  ^  "^^^ 
Court,  although  the  officer  might  have  acted  improperly^  or  ^  «• 
even  flagrantly,  in  drawing  it  up ;  for  by  the  first  section 
of  the  statute,  it  is  expressly  provided,  that  the  Court  shall 
be  a  Court  of  record  for  all  the  purposes  of  die  act,  and 
have  the  power  of  removii^  any  of  the  officers  who  shall  be 
guilty  of  any  negligence,  wilful  or  unnecessary  delay,  or  other 
misconduct  whatsoever.  If  therefore,  the  defendant  as  such 
officer  has  been  guilty  of  misconduct,  he  b  not  responsible  to 
any  incfividual  as  to  the  correctness  of  the  order,  but  only  to 
the  Court  for  the  due  discharge  of  his  duties.  By  the  fourth 
section  of  the  statute,  persons  in  custody  for  debt  may  apply 
to  the  Court  by  petition  in  a  summary  way  for  their  dis- 
charge ;  and  by  the  twenty-first  section,  the  Court  is  em- 
powered to  direct  a  final  examination  to  be  taken  at  the  Quar- 
ter  Sessions,  and  that  in  case  it  shall  appear  to  the  Justices 
there,  that  a  prisoner  shall  have  acted  fraudulently,  they  were 
so  to  declare,  and  also  adjudge  for  what  time  such  prisoner 
should  remain  in  actual  custody,  before  he  should  be  dis- 
charged by  virtue  of  the  act,  and  certify  the  same  to  the 
Court  to  be  established  by  virtue  thereof,  and  that  there- 
upon such  Court  should  order  and  direct,  that  the 
prisoner  should  be  discharged  from  custody  when  he 
should  have  been  in  such  actual  custody  for  the  full  pe- 
riod of  time  expressed  in  such  certificate.  The  Insolvent 
Debtors'  Court  alone,  therefore,  is  empowered  to  make  the 
order,  and  not  their  officer,  who  may  be  considered  merely 
as  their  secretary;  for  that  Court  is  authorized  to  treat 
fraudulent  conduct  as  a  criminal  act  of  a  debtor,  and  may 
imprison  him  by  its  sentence  accordingly.  The  statute  has 
materially  altered  the  principle  of  the  common  law  on 
which'  protracted  imprisonment  was  founded,  and  by  fixing 
gradations  of  time  in  the  confinement,  has  changed  the  dura- 
tion of  imprisonment  from  an  individual  remedy  to  a  judicial 
infliction.       A  creditor  cannot  discharge  a   debtor  iropri- 
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1822.        toned  for  a  specific  purpose^  at  his  pleasure,  though  he  b 
^^'^         still,  for  formal  purposes,  detained  at  his  suit ;   because  pre- 
V.  vious  criminality,  not  present  refusal  of  payment,  is  the  ground 

o|  the  sentence  of  die  Court.     Even  if  such  creditor  has  this 
power,  he  cannot  employ  it  to  the  recovery  of  bis  debt,  be- 
cause the  property  of  the  debtor  is    conveyed  away,  and 
all  his  future  effects  are  still  liable  to  the  debts  contracted 
before  his  discharge.    The  Court  therefore,  has  taken  the  re- 
medy out  of  the  hands  of  the  creditor,  as  much  as  a  party  sen- 
tenced for  crime  is  out  of  the  reach  of  the  individual  prosecu- 
tor, whom  his  crime  was  more  immediately  calculated  to  in- 
jure. By  the  twenty-tliird  section  of  the  act,  it  is  provided,  that 
the  order  of  the  Court  for  the  discharge  of  a  prisoner  sball 
in  all  cases  be  final,  unless  obtained  fraudulently ;    in  which 
case  it  may  be  lawful  for  the  creditor  to  apply  to  the  Court 
to  direct  the  prisoner  to  be  brought  again  before  them,  and 
that  it  shall  be  lawful  for  them  to  re-hear  the  matter,  and 
make  such  further  order  as  to  them  shall  seem  fit  in  exees- 
tion  of  the  powers  of  the  act ;  and  that  in  case  the  Court 
shall  entertain  any  doubt   touching  the    examination  of  a 
prisoner,  it  shall  be  lawful  for  them  to  remand  him  to  cus- 
tody, and  afterwards  cause  him  to  be  brought  up  for  exa- 
mination as  often  as  to  them  shall  seem  fit.     As  this  statute 
must  receive  a  liberal  construction,  it  follows  that  under  that 
section,   if  an  order  be  issued  by  mistake,  it  is  not  to  be 
considered  as  final,  nor  is  the  Court  to  be  bound  by  it,  but 
may  rescind  it,  or  issue  another,  as  they  were  empowered 
to  do  in  cases  of  fraud.      The  plaintiff  therefore,  has  not 
sustained  any  injury  by  the  issuing  of  the  order  in  question,  nor 
has  he  been  deprived  of  any  remedy  that  he  might  otherwise 
have  derived  under  it  against  his  debtor,  as  the  Court  m^t 
order  him  to  be  brought  up  again  at  any  time  they  mi^t 
think  proper.     Here,  the  plaintiff  has  not  treated  the  order 
as  the  act  of  the  Court,  but  of  its  oflUcer;  and  he  has  not 
shewn  in  his  declaration  that  he  had  any  personal  interest  in 
the  detention  or  discbarge  of  the  prisoner,  which  coald  enable 


Richards. 


IN    THE   SECOND    AND    THIRD    YEARS    OP    GEO.   IT.  509 

him  to  sustain  an  action.     If  the  Court  bad  thought  proper        1822. 
to  set  aside  the  order  there  could  be  no  ground  whatever   ^  ^^^^^ 
for  the  plaintiff's  interference;  and  if  it  stands  as  an  order,     _     v. 
though   improperly  issued,  still  it  must  be  considered  as  the 
order  of  the  Court,  until  it  be  set  aside  or  rescinded,  and  aa 
application  should  have  been  made  to  them  in  the  first  in- 
stance^ when  they  would  have  set  it  right,  and  removed  their 
officer,  if  it  appeared  he  had  been  gtiilty  of  any  negligence 
or  wilful  misconduct.    At  all  events,  however  improperly 
the  order  may  have  been  issued,  this  Court  has  no  jurisdiction 
to  reverse  it,  or  determine  whether  it  be  valid  or  not ;  for 
as  long  as  it  is  in  existence  as  an  order,  it  must  be  considered 
as  the  order  of  the  Insolvent  Debtors*  Court,  and  binding 
on  the  parties.    Although  the  defendant  as  an  officer  of  that 
Court,  was  empowered  to  issue  orders  in  their  name,  still  it 
was  not  incumbent  on  him,  with  reference  to  a  party,  to  issue 
a  right  order,  but  it  was  the  duty  of  the  Court  to  take  care 
that  the  order  should  be  properly  issued  ;  for  the  duty  of  the 
officer  is  to  the  Court  alone,  and  that  of  the  Court  to  the  party. 
It  therefore  follows,  that  a  breach  of  duty  by  the  former  cannot - 
be  made  the  ground  of  action,  for  it  is  not  a  wrong  towards 
an  individual,  or  a  misfeasance  for  which  he  can  have  any 
remedy,  as  it  affects  the  administration  of  public  justice,  and 
cannot  be  the  subject  of  an  action.  No  instance  can  be  found, 
lo  which  an  officer,  situated  as  the  defendant  is,  has  been 
bolden  liable  in  a  case  of  this  description.     Although  in 
Smith  V.  }Vinford(fl)f  there  is  a  precedent  of  a  declaration 
against  a  prothonotary  of  this  Court  for  irregularity  in  signing  t 
a  supersedeas,  still,  the  plaintiff  in  that  case,  did  not  enter  the  i 
issue  in  due  time  for  trial,  nor  did  it  afterwards  come  before  the 
Court  on  demurrer,  and  consequently  no  point -was  there  de-. 
cided.    But  on  the  broad  principle,  that  the  order  in  ques-' 
tion  must  be  considered  as  the  act  of  a  Court  of  record,. 
^Iiict)  hasuot  been  resciuded  or  repudiated  by  such  Cuiirt,  ^\v 

(«)  1  Lutir.  9^, 
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1822.        though  Uie  plaiDtiff  might  have  sustained  an  injury  by  its 
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having  improperly  issued,  he  has  still  no  civil  remedy  against 
V.  .  the  defendant,  Mfho  must  be  merely  considered  as  the  mini* 
^      *     sterial  officer  of  the  Court 

Mr.  Serjt.   Tadd^j    controL. — ^The  defendant  having  de- 
murred generally  to  all  the  counts  in  the  declaration^  if  either 
ef  them  be  sufficient,  the  plaintiff  is  entitled  to  judgment. 
In  the  first,  the  order  is  expressly  alleged  not  as  being  an 
order  of  the  Court ;  for  the  breach  assigned  is,  that  the  de- 
fendant being  their  clerk,  and  without  any  authority  from  the 
Court,  wrongfully,  falsely,  and  unlawfully  made  out  and  issaed 
a  certain  order,  purporting  to  be  an  order  from   the  Court, 
whereas  in  foct  the  Court  did  not  pronounce  any  siiidi  ofdsr, 
or  give  any  authority  to  the  defendant  to  issue  the  same.    It 
must  therefore  be  taken  to  have  been  issued,  not  only  without 
the  authority  of  the  Court,  but  wrongfully  and  malicioasly; 
fox  by  the  demurrer,  the  defendant  has  admitted  that  it  wai 
no  order  of  the  Court,  and  that  it  was  not  issued  by  their  an- 
thority.     It  must  be  considered  therefore,  that  the  defendant, 
as  their  officer,  caused  the  order  to  be  issued  to  the  prejudice 
of  the  party  at  whose  suit  his  debtor  was  to  be  detained  in  cot- 
tody,  such  officer  knowing  at  the  time  that  they  had  not  autho- 
rized him  to  discharge  such  person  out  of  custody.     It  is  abo 
averred  in  the  declaration,  that  the  plaintiff  had  sustained  sa 
injury  by  the  discharge  of  the  prisoner,  as  he  had  lost  all  meiof 
of  enforcing  payment  from  him  of  the  damaged  and  costs  of 
the  action  brought  by  the  plaintiff  to  enforce   payment  of 
the  original  debt,  and  if  the  order  had  been  properly  drMrs 
up,  it  would  have  shewn  that  the  plaintiff  had  an  interest  ia 
detaining  the  prisoner  as  his  debtor,  as  the  Justices  below 
had  adjudged  that  he  should  remain  in  custody  at  the  snit 
of  the  plhintiff  for  two  years,  as  he  had  put  him  to  unne- 
cessary expeiice  by  frivolously  defending  an  action  at  hv, 
brought  by  the  plaintiff  as  the  original  creditor,  and  at  whose 
suit  alone  his  debtor  was  detained  in  custody.      Although  by 
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the  twenty-firat  sectiob  of  the  ict,  die  Justices,  in  ciise  it  rfiall        ISfS* 

•ppear  to  them  that  u  prisoner  shall  have  contracted  any    ^J^^^^ 

debts  withont   any  reasonable   expectation  at  the  time  of  «• 

RfcSAavsa 
contractiug  them,  to  be  able  to  pay  them,  are  empowered  to 

adjudge  what  time  such  prisoner  shall  remain  in  custody,  be- 
fore he  shall  be  discharged  by  viitoe  of  Uie  act;  and  by  the 
twenty-third  section, /a  creditor  may  apply  to  the  Court  to 
have  the  prisoner  brought  before  them,  and  re-hear  matters 
alleged  against  him  in  cases  of  fraud ;  and,  by  the  twenty- 
fii^h  section,  when  an  order  for  the  discharge  of  a  prir 
so»er  is  made,  the  Court  may  order  that  judgment  shall  be 
entered  up  gainst  him  in  one  of  the  superior  Courts ; — still 
by  the  seventeenth  section  it  b  enacted,  that  when  it  shall 
appear  to  the  Court  that  a  prisoner  shall  have  acted  fraudu- 
lently, it  shall  be  lawful  for  them  to  order  Aat  he  shall  not 
be  discharged  out  of  custody  by  virtue  of  the  act,  until  be 
shall  have  been  in  custody,  at  the  suit  of  some  one  or  more 
of  the  persons  who  were  creditors  at  the  time  of  his  peti- 
tioniiq;  the  Court,  for  such  period,  not  exceeding  three  years, 
as  they  should  direct.  That  clause  therefore,  applies  to  an 
imprisonment  at  the  suit  of  a  creditor ;  and  if  ^th^  objections 
raised  for  the  defendant  to  this  form  of  action,  prevail,  they 
would  apply  equally  to  all  actions  of  escape ;  for  it  is  ex- 
pressly averred  in  the  declaration,  that  the  plaintiflf  has  lost 
any  remedy  he  might  have  of  enforcii^  payment  from  his 
debtor,  in  consequence  of  his  having  been  permitted  to  go  but 
of  custody  by  the  improper  issuing  of  the  order  in  question* 
If  he  had  remained  in  confinement^  he  might  be  induced  to 
apply  to  his  friends  to  come  forward  and  procure  his  release, 
by  satisfying  the  plamtiff,  at  whose*  siut  he  was  detained,  and 
the  latter  therefore,  had  an  interest  in  such  confinement,  not  • 
withstanding  the  statute  in  question ;  for  if  his  debtor  paid  the 
debt  and  costs  of  the  action  within  two  years,  he  would  be 
entitled  to  his  discharge.  [Lord  Chief  Justice  Dallas. — 
The  commissioners  of  the  Insolvent  Debtors'  Court,  on  the 
petition  of  the  prisoner  for  bis  discharge,  ordered  tliat  he 
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I8S9.        should  be  examined  before  the  Justices  of  the  Court  of 
Wnrnjioo    Q***"^'"  Sessions  at  Lancaster,  who  were  to  inquire  into  the 
9.  nature  of  the  debts  he  had  contracte4y  as  well  as  the  conduct 

of  the  prisoner  at  the  time,  and  since  they  were  contracted : 
that  they  accordingly  certified  to  the  Court,  that  the  pnsoner 
had  contracted  the  debt  diie  to  the  plaintiff  without  any  rea« 
sonable  expectation  of  being  able  to  pay  the  samCf  «nd  that 
be  had  put  him  tQ  unnecessary  expence  in  bis  attempt  to 
recover  the  si|me  by  an  action  at  law;  and  they  therefore 
adyudged  that  he  should  remain  in  custody  two  years  before 
he  shpuld  be  discharged  by  virtue  of  the  act.  The  sentence 
of  the  imprisonment  was  therefore  intended  as  a  punishment 
for  the  misconduct  of  the  insolvent,  in  fraudulently  contract* 
jng  the  debty  an^  he  was  consequently  ordered  to  be  impri- 
poned  two  years  frpm  the  time  of  the  adjudication  by  the 
Justice^,  and  not  from  the  time  of  contracting  the  orig^ull 
debt  The  prisoner  therefore,  had  rendered  himself 
amenable  to  a  judicial  sentence  by  his  misconduct^    as  in 

apy  other  case  of  a  criminal  misdemeanor ;  and  althougli 
the  plaintiff  was  apparently  the  only  creditor,  there  m^ht 

have  been  many  others  on  whom  the  order  of  the  Court 
would  be  equally  operative  as  on  him.]  Tlie  law  presumes  that 
a  creditor  may  derive  advantage  from  the  imprisonment  of 
bis  debtor ;  for  by  his  detention  in  custody  can  he  only  de- 
rive any  prospect  of  the  payment  of  bis  debt,  and  here  the 
plaintiff  has  received  not  only  a  loss,  but  an  injury  by  the  im- 
proper issuing  of  the  order  in  question,  which  was  not 
authorized  by  the  Court ;  and  as  it  was  done  without  their 
knowledge  or  sanction,  their  officer  must  be  equally  liable  a^ 
in  the  case  of  an  escape,  as  the  prisoner  was  discharge^ 
through  his  negligence  or  misconduct  alone,  [{^d  Chief 
Justice  Dallas, — The  order  professes  on  the  face  of  it  to 
be  an  order  of  the  Court.  It  therefore  appei^rs  to  me  that 
an  application  should  have  been  made  to  them  in  the  firs4 
^  ipstance,  to  set  it  aside,  if  it  had  been  improperly  issued ; 
m\6    although    the  {>arty  was    discharged^  still  la  i%  was 
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done  without  their  authority,  they  were  empowered  to  issue        1823. 
ftnother  order.     In  this  Court,  if  an  officer   inadferteotly   ^^^^^^^^^ 

draws  up  a  rule  as  absolute,  when  it  is  only  a  rule  to  shew  *• 

.  _,         t#^t«i         Richards* 

cause,  an  apphcation  must  be  made  to  the  Cknirti  shewing  that 

imprvcidi  emanavit.  So,  if  a  judgment  be  by  mistake  sign- 
ed in  TacatioUy  it  may  be  amended  by  an  order  of  the  Court.] 
Here  it  was  not  necessary  to  apply  to  the  Court  to  rescind  or 
set  aside  that  which  was  not  their  order.  The  defendant  had 
no  jurisdiction  whatever  to  issue  it.  It  was  therefore  altoge- 
ther a  nullity.  In  order  to  found  an  application  to  set  it 
aside,  it  must  have  been  well  instituted  in  the  first  instance, 
and  had  its  origin  out  of  the  Court  from  which  it  purported  to 
be  issued,  by  their  order  and  under  their  sanction.  At  all  events, 
it  has  been  admitted  by  the  demurrer,  that  the  defendant  acted 
maliciously ;  for  it  is  stated  in  the  breach  of  the  first  count 
of  the  declaration,  that  he  wrongfully  and  maliciously  intend- 
ing to  injure  the  plaintiff,  issued  the  order  wrongfully,  falsely, 
and  unlawfully ;  and  from  Drewt  v.  CouUofi{a\  it  seems  that 
an  averment  wrongfully  intending  to  injure,  is  equivalent  to 
maliciously;  for  it  was  there  held,  that  a  declaration  charging, 
that  the  defendant,  knowing,  8cc.  and  wrongfully  intending  to 
deprive  the  plaintiff,  &c.  hindered  him  from  giving  his  vote, 
&c.  was  a  sufficient  allegation  of  malice.  [Mr.  Justice 
Richardum, — That  case  was  a  mere  ntst  prim  decision  on  a 
ground  wholly  different  from  those  raised  in  the  present ; 
and  in  Sutton-  v.  Johmon  {b),  it  was  determined,  that  an 
action  for  a  maUcious  prosecution  would  not  lie,  if  probable 
cause  appeared  m  ihe  proceeding;  for  that  malice  and  the 
want  of  probable  cause  were  both  necessary  to  support  such 
an  action.]  The  case  of  Smith  v.  Winford  cannot  be  con- 
sidered as  an  authority  on  which  to  ground  any  of  the  ob- 
jections which  have  been  raised  as  to  the  plaintiff's  inability 
to  recover  in  the  present  action,  and  more  particularly  so,  as 
the  defendant  might  have    taken  issue  and  gone  to  trial, 

(a)  1  East,  569  (n).    See  ibo  Benuadittm^  ▼.  Sum,  %  Lev.  114.    5  Lev. 
^.    S^  C.  1  East,  566(p)...  i    ■  W  1  Tena  Rep.  51S.. 
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1822.       neously.     And  in  every  Court,  instances    are  familiar,  of 
applications  being  made  to  amend  rules  and  orders,  so  as 


o.  to  make  them  conformable  to  those  iwhich  were  originally 


KicHAani. 


pronounced,  or  to  what  originally  such  rules  or  orders 
ought  to  have  been.  But  until  such  application  and  further 
order  thereon,  a  rule  or  order  issued  remains  an  act  of  the 
Court  itself. 

In  this  instance,  no  amendment  has  been  made,  and 
consequently  the  order  in  question  stiU  appears  upon  the  face 
of  it  to  be  the  order  of  the  Court,  and  must  be  taken  as 
such. 

The  declaration  alleges  that  the  defendant  made  and 
issued  a  certain  order,  purporting  to  be  an  order  of  the 
Court,  (treatii^  it  therefore  as  an  order  in  itself,)  averring 
only  that  in  fiict  no  such  order  was  made  out,  but  it  appear- 
ing to  be  an  order,  and  by  the  declaration  averred  as  pur- 
porting so  to  be,  we  think  it  must  be  considered  as  such,  not 
having  been  repudiated  or  disclaimed  by  the  Court  itself,  and 
consequently  that  the  action  cannot  be  maintained. 

To  this  point  we  confine  our  decision,  not  meaning  to  give 
any  opinion  whether  under  different  circumstances,  and  if 
so,  still  less  under  what  circumstances,  such  an  action  can 
be  maintained,  holding  it  sufficient  for  the  present  purpose 
to  say  that  there  must  be  in  this  case 

Ju(%ment  for  the  defendant  (a). 

(/l)  This  jadgment  was  afterwards  reversed  by  tbe  Court  pf  King's 
Bencfay  in  error.    See  3  Dow.  Sc  Ryl.  SS7. 
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Maidment  and  Wife.  Plaintiffs;  pRocTOtt,  Deforciant.      Toeidiiy, 

Feb.  5. 

Mr.  Serjt.  Ijcns  moved  that  this  fine  might  be  now  per-  If  the  captioa 

mitted  to  pass,  notwithstanding  an  objection  had  been  made  ^road*^ 

to  it  by  the  oflicer  of  the  Court,  on  the  following  ground ! —  *^^^  <»  ^^^^ 

It  appeared  that  the  caption  had   been  takim   in  India,  fortA^mndB,, 

before    two  commisnoners   there,    by  the  names  of   Sa^  vU  of^ach  ^* 

vage  and  Donaldson,  and  that  the  affidavit  of  such  caption  Sit'?"^^^' 

atated,  that  it  had  been  taken  before  Savage  and  Montgomerw.  ttULen  before 
I.     1  J     1.  .   .1  .  *"        r     il.  Md  C.  the 

It  also  appeared,  that  these  three  persons  were  commis^  Coart  will  not 

sioners  and  all  named  in  the  dedimus,  but  there  was  no  affi-  S^|^  ^!J|^^ 

davit  which  stated  that  the  caption. was  taken  before  Savage 

and  Donaldson,  and  therefore    Aose  -  two  documents  did 

not  correspond  with  each  other,  as  to  the  names  of  the  two 

commissioners  before  whom  the  caption  was  taken. 

The  Court  held  that  the  objection  by  the  officer  was  weH 
founded,  and  the  learned  Serjeant  took  nothing  by  his 
motion. 


Powis  and  Another  v.  Powis.  Veb!df' 

Mr.  Serjt.  Lflfpw,  on  a  former  day  in  this  Term,  had  ob-  Where  the  de- 
tained a  rule  nisi,  that  all  the  proceedings  taken  by  the  plain-  mffered  judg- 
tiffs  in  this  cause,  subsequent  to  signbg  judgment  there-  SSu  in^in*^- 
in,  might  be  set  aside  for  irregularity  with  costs,  on  an  ^",|®^n5{.®" 
affidavit  which  stated,  that  this  action  was  commenced  in  tiooed  for  the 
Hilary  Term,  1820,  to  recover  the  sum  of  1000/.,  being  ^Tenantt^d 
the  penalty  of  a  bond  entered  into  by  the  defendant  to  the  ^^^^  ^^ 

eery,  «nd  af- 
terwards filed  a  bill  for  an  injonetioii :— Held,  that  although  the  plaintifff  de« 
layed  exeentiDg  a  writ  of  inquiry  more  than  a  year  after  interlocotory  judgment 
was  8i|;ned,  it  was  not  necewary  to  revive  snch  jadgment  by  $eire  facid$  before 
execution,  as  the  defendant  attempted  to  delay  it  by  filing  the  bill  for  an  injunc- 
tion. 


Powif 

9. 
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1822.  plaintiffs^  coDditioned  by  him  for  the  performance  of  co- 
venants and  the  payment  of  costs  to  the  plaintiffs,  incur* 
red^  and  to  be  incurred  by  them  in  certain  causes  then  de- 

^®^"*  pending  in  Chancery ;  that  the  defendant  suffered  judgment 
by  default  in  the  Easter  Term  following ;  that  on  the  4th 
July,  1821,  the  plaintiffs'  agent  delivered  to  die  defendant's 
attorn^  a  suggestion  of  brdaches,  together  with  a  notice 
that  a  writ  of  inquiry  would  be  executed  before  Lord  Chief 
Justice  Daiku,  at  the  Sittings  after  the  then  Trinity  Term . 
that  on  the  7th  of  that  months  another  notice  was  served  on 
the  defendant's  attorney,  appointmg  a  writ  of  inquiry  to  be 
executed  at  the  Sittings  after  the  then  neit  Jlf  tcAae/mersTerm, 
and  that  it  was  accordingly  executed,  and  the  plaintiffii  olh 
tained  a  verdict  for  585/. ; — ^whereas  their  only  demand  on  the 
defendant  before  the  commencement  of  the  action,  was 
S47/.  l6s.  4d.;  that  the  defendant  had  a  good  defence  at 
law  to  a  great  part  of  the  plaintifis'  demand,  and  that  the 
amount  of  the  verdict  so  taken  would  have  been  very  con- 
nderably  reduced,  had  he  attended  the  execution  of  the  in- 
quiry, as  he  could  have  proved  the  payment  of  several  other 
sums  to  the  plaintiffs.— -Under  these  circumstances,  the 
learned  Serjeant  contended,  that  the  judgment  had  been 
irregularly  signed,  and  that  the  notice  for  executing  tlie 
writ  of  inquiry  of  the  7  th  July  was  irregular,  as  the  de- 
fendant was  entitled  to  a  Term's  notice  of  the  plaintiflb* 
intention  to  proceed,  in  which  case  they  could  not  have 
executed  their  writ  of  inquiry  until  the  present  Term; 
that  it  was  at  all  events  necessary  for  the  plaintiffs  to 
have  revived  their  judgment  by  a  writ  of  scire  facias* 
as  more  than  a  year  and  a  day  had  elap9ed  since  the  day 
on  which  such  judgment  was  signed,  in  which  case  the 
defendant  might  have  pleaded  the  subsequent  payments, 
made  by  him,  and  thereby  secured  himself  from  further 
injury.  He  relied  on  the  case  of  Howe  v,  Jlcton  (a),  where 
Lord  Chief  Justice  Holt  held,  that  if  the  plaintiff  delay 
(c)  IS  Mod.  500.    Bot  fee  Tidd*t  Practice,  7th  edit  vol.  a..lise. 
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execuUog  hU  writ  of  inquiry  till  the  ezpiratioa  of  t  year 
after  interlocutory  judgment  sigoed,  he  could  not  do  it 
afterwards  without  a  scire  facioi.  Here,  therefore,  a  scire 
facias  should  have  been  issued, ,  and  the  breaches  of  the 
condition  embodied  in  the  writ* 


1829. 


Powit 

r. 
Powif. 


Mr.  Se^t.  Toddy  now  shewed  cause  on  an  affidavit  which 
stated  that  the  defendant  had  filed  a  bill  for  an  injunction 
against  the  pluntiffs,  in  order  to  restnun  them  from  taking 
out  execution,  which  was  not  dissolved  until  ilf(ny,  1821; 
that  the  plaintiffs  on  the  4th  Jufy  following,  gave  the  de- 
fendant notice  that  a  writ  of  inquiry  would  be  executed  at 
the  Sittings  after  the  then  Trinity  Term,  and  that  finding 
that  to  be  irregular,  as  no  steps  had  been  taken  for  four 
Terms,  another  notice  was  delivered  on  the  7th  Jdfy  follow- 
ing, for  executiiq;  such  writ  at  the  Sittings  after  the  kst 
Michaelmas  Term ; — and  he  relied  on  the  case  of  Michell  v. 
Cue  (a)f  where  it  appearing  that  the  whole  delay  had  arisen 
on  the  part  of  die  defendant,  by  bilk  in  Chancery  for  in- 
junctions, and  for  obtaining  time  for  payment,  &c.;  the 
Court  were  of  opinion,  that  the  rule  of  reviving  a  judgment 
of  more  than  a  year  old  by  scire  facias  before  execution, 
ought  not  to  be  taken  advantage  of  by  a  defendant  who  had 
been  trying  methods  whereby  he  might  delay  the  plaintiffs. 

The  Court  observed,  that  that  case  was  expressly  appli- 
cable to  the  present,  and  that  a  scire  facias  was  not  necessary 
where  execution  had  been  delayed  by  the  acts  of  the  defend- 
ant himself,  and  that  the  Court  there  said,  that  the  reviving  of 
such  judgment  by  a  scire  facias  before  suing  out  execution 
iJpon  it,  was  intended  to  prevent  a  surprize  upon  the  defendant. 
Here,  the '  defendant  coidd  not  be  surprized,  as  he  himself 

• 

had  filed  a  bill  for  an  injunction,  for  the  express  ptirpose  of 
preventing  the  plaintiffs  from  suing  out  execution,  and  if 
they  had  done  so  before  the  injunction  was  dissolved,  they 

(c)  S  Borr.  660. 
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l8fS.        would  have  been  guilty  of  a  contempt  as  to  the  proceediogs 
in  the  Court  of  Chancery. 

Rule  dischai^ed,  with  costs  (<r>. 

(a)  See  Tidd't  Practice,  7Ui  edit  toL  ii.  1137. 


Powif 

V. 

Powit. 


Tne«lay,  ANONYMOUS. 

Feb.  5. 

If  a  pariih  be  Mb.  Serjt.  HuUock  moved  to  amend  this  fine  by  substitul- 
b^AM^iii^a  *"8  ^^^  parish  oi  ManJUld  for  Mansfield,  on  an  affidavit 
fine  and  deed  which  stated,  that  it  was  passed  m  1815,  and  that  it  was  the 
uses,  the  for^  intent  of  the  parties  to  pass  lands  situate  in  the  parishes  of 
H^d^  by  Yorme  and  Manfield,  in  the  county  of  York;  that  there  was 
S^l^tf  ?^^  no  parish  by  the  name  of  Mansfield  in  that  county,  and  that 
if  the  deed  the  parties  were  all  alive.  It  appeared  by  the  deed  to  lead 
rS'wordtf^n-  ^^  ^^^^  ^^^  ^^  premises  were  described  as  situate  in  the 
der  which  the  parishes  of  Yarme  and  Man^ld,  in  the  county  of  York,  as 
sach  parish      well  as  all  property  belonging  to  the  plaintiffs  in  that  county, 

Durfiam,  Lancashire,  or  elsewhere,  together  with  all  houses, 
lands  and  heredilameuts,  to  the  same  appertaining  or  be- 
longing. 

The  Court,  on  the  grounds  that  the  deed  contained  gene- 
ral  words  sufficient  to  pass  the  premises  in  Mar^ld,  and  as 
it  was  sworn  that  all  the  plaintiff's  property  in  the  county 
in  which  that  parish  was  situate  as  elsewhere,  was  intended 
to  pass,  they,  on  an  affidavit  stating  that  the  possesnoa  had 
followed;  and  been  in  conformity  to  the  deed  to  lead  the 
uses, 

Allowed  tlie  amendment. 


may  pais. 
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Russell  and  Another  v.  MoselCy.  Wedncwlmy, 

Feb.  6. 

This  was  an  action  of  assumpsit.  The  first  count  of  the  Tbe  defendant 
declaration  stated,  that  on  the  26ihJpril,  1816,  one  Har-  k^whii?  note  to 
fiet  Moseley  was  indebted  to  the  plaintiffs,  carrying  on  trade  ^j^Jjc^^^ie  dSed 
under  the  firm  of  *'  R.  T.  Shartridge  Is  Co.,**  in  the  sum  of  and  signed :— 

••  I  hereby 

112/.  45.  4d.  upon  a  balance  of  accounts  between  her  and  gnamnty  ibe 
them,  and  that  in  consideration  that  they,  at  the  request  of  ^^u'nt"^* *Misi 
the  defendant,  would  continue  to  contract  with  and  sell  her  Z'J!f\^^%  *® 
such  goods  as  she  might  have  occasion  for  in  the  plaintiffs*  (the  plaintiffs), 
trade  and  business  of  glass-merchants,  the  defendant  pro-  and  what'  the 
mised  the  plaintiffs  to  guaranty  the  account  of  the  said  Har--  JP*y  ^J??^'^^*. 
fiet  due  to  them,    of  112/.  4s.  4d.,  and  what  she  might  tothesotb.sspp- 
contract  from  the  said  £6th  jlpril,  1816,  to  the  SOth  Sep^  it  seems  that 
tember  then  next  ensuing.    The  plaintiffs  then  averred,  that  }|on  wfficteStl 
they,  confiding  in. the  undertaking  of  the  defendant,  did,  on  *y  appeared 
the  said  26th  Jlpril  aforesaid,  and  on  divers   other  days  be-  the  instniment 
tween   that  day  and  the  said   SOih  September,  continue   to  fendaot,  voder 
contract  for  and  sell  to  the  said  Harriet  such  goods  aS  she  ^^  *^f^*  *• 
had  occasion  for,  and  did  accordingly  contract  for  and  sell  her 
certain  goods  in  their  said  trade  and  business  of  glass-mer- 
chants, which  she  had  occasion  for,  of  the  value  of  150/. ; 
and  that  although  the  time  for  payment  of  the  price  of  the 
said  goods  by  the  said  Harriet  hath  long  since  elapsed,  yet 
that  she  hath  not  (although  often  requested  so  to  do)  as  yet 
paid  the  said  several   sums  of  112/.  45.   4d.  and  150/.  or 
either  of  them  to  the  plaintiffs,  but  hath  refused  so  to  do^  of 
which  the  defendant  had  notice ;  yet  that  he  not  regarding  his 
undertaking,  did  not  guaranty  or  pay  the  plaintiffs  the  said  ac- 
count of  the  said  Harriet  Moseley,  of  112/.  45.  4d.  or  150/. 
for  the  goods  so  contracted  for  and  sold  to  her  as  aforesaid, 
but  wholly  neglected  so  to  do.     The  second  count  was  nearly 
similar  to  the  first ;  and  the  third  stated,  that  in  considera- 
tion that  the  plaintiffs  would  contract  with  and  sell  to  the  said 

VOL.    VI.  M    M 
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1822.        Harriet  Moseley  all  such  goods  as  she  n^ight  contract  for 
v^v^        from  the  26thJpril,  1816,  to  the  30th  September  next  ensu- 
V.  ing ;  the  defendant  undertook  to  guaranty  such  sums  as  might 

be  due  in  respect  of  such  goods,  and  assigned  a  breach  ac- 
cordingly. There  were  also  counts  for  goods  bargained  and 
sold,  goods  sold  and  delivered,  and  the  common  money 
counts.    The  defendant  pleaded  the  General  Issue. 

At  the  trial  of  the  cause  before  Lord  Chief  Justice  Dallas, 
at  GuUdliallj  at  the  Sittings  after  the  last  Trinity  Term,  it 
appeared  that  the  plaintiffs  had  supplied  the  defendant's  sister 
with  goods  to  the  amount  of  112/.  4s.  4d.  and  had  refused 
to  allow  her  any  fiu'ther  credit  unless  she  gave  them  a  secu- 
rity, on  which  she  referred  them  to  her  brother,  the  defend- 
ant, who  gave  them  the  following  guarantie  : — 

''London,  QGthJpril,  1816. 
''  I  hereby  guaranty  the  present  account  of  Miss  ifar- 
riet  Mosehy,  due  to  JR.  T.  Shortrid^e  ^  Co^,  South  Shields^ 
of  112/.  45.  4d.  and  what  she  may  contract  from  this  date  to 
the  30th  September  next. 

«  G.  B.  Moseleyr 
His  Lordship  being  of  opinion  that  no  sufficient  considera- 
tion for  the  promise  was  expressed  on  the  face  of  the  instru- 
ment, directed  a  nonsuit ;  but  leave  was  given  the  plaintiffit 
to  move  to  set  it  aside  and  enter  a  verdict  for  them  for  ISO/. 
or  any  less  sum  the  Court  should  tliink  they  might  be  entitled 
to  recover  under  tlie  guarantie. 

Mr.  Serjt.  Hullock  having  in  the  last  Term  accordii^lj 
obtained  a  rule  nisi,  submitted  that  the  consideration  for  the 
promise  sufficiently  appeared  on  the  face  of  the  instrument; 
or  that  it  did  so  at  all  events  as  to  tlie  debt  due  from  the 
defendant's  sister  to  the  plaintiff's  for  goods  furnished  her  by 
them  anterior  to  the  guarantie,  and  he  observed,  that  this  case 
was  disthiguishable  from  those  of  Jenkins  y.  Reynolds  (a),  and 
Saunders  v.  IVakefitld  (i),  as  in  the  one,  no  consideration 
whatever  was  expressed    in   the  letter  written  by  the  de- 

(a)  Aute,  86. (Ji)  4  Bam.  &  Aid.  595. 
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fendant  to  the  plaintiffs,  and  in  the  other,  parol  evidence  1822. 
must  have  been  admitted  to  prove  the  consideration  for  which  o^^^"^* 
the  promise  was  made.  v. 

MOIXLXT. 

Mr.  Seijt.  Faughan  now  shewed  cause,  and  insisted,  that 
on  the  authority  of  fVain  v.  fVarlters  (a),  which  has  been 
confirmed  by  subsequent  decisions,  it  is  now  established,  that 
an  agreement  to  pay  the  debt  of  another  must  be  in  writing, 
and  contain  the  consideration  for  the  promise,  as  well  as  the 
promise  itself.  Here,  although  the  guarantie  contains  a  pro- 
mise to  pay,  the  consideration  on  which  it  is  founded  does 
not  appear,  for  the  undertaking  by  the  defendant  to  guaranty 
what  his  sister  might  contract  from  the  date  of  the  instru- 
ment, might  refer  either  to  money  or  goods,  and  it  would 
be  therefore  necessary  to  resort  to  parol  evidence  to  explain 
the  terms  of  the  mstrument,  which  was  the  very  mischief 
sought  to  be  guarded  against  by  the  statute  of  Frauds.  In 
order  to  shew  that  the  guarantie  in  question  is  ambiguous  in 
terms,  it  is  only  necessary  to  refer  to  the  late  decision  of  the 
Court  of  King^s  Bench  in  Saunders  v.  Wakefield^  and  the 
reasoning  of  Lord  Chief  Justice  Abbott^  who  there  said  (&), 
**  It  is  impossible  to  suppose  that  the  statute  of  Frauds, 
which  was  intended  to  correct  the  common  law,  can  apply  to 
cases  in  which,  at  common  law,  when  the  promise  was  not 
in  writing,  there  was  previously  no  remedy.  Now,  at  com- 
mon law,  no  action  would  lie,  unless  there  was  some  specialty 
or  peculiarity  in  the  promise.  It  is  impossible  to  conceive 
how  there  can  be  such  specialty,  unless  the  consideration 
for  the  promise  be  stated ;  for  it  is  the  consideration  which 
makes  it  a  special  promise.  The  consideration,  therefore, 
must  have  been  in  the  contemplation  of  the  legislature,  when 
they  used  the  words  *  special  promise."* — Here  the  defend- 
ant, in  the  former  part  of  the  guarantie,  merely  engaged  to 
pay  the  account  of  his  sister  then  due  to  the  plaintiffs, 
and  it  does  not  appear  of  what  that  account  consisted  ;  and 

(a)  5  East,  10. (6)  4  Bam.  ft  Aid.  600. 
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1822.       by  the  latter  part  of  it  he  agreed  to  pay  what  she  might  con- 
^^""^        tract  from  the  date  of  the  guarantie  to  the  30th  September 
o.  following.     It  does  not  appear  how,  or  for  what  she  might 

contract.  It  might  be  either  for  money  to  be  lent  or  goods 
to  be  sold ;  and  as  the  guarantie  is  ambiguous  on  the  face 
of  it,  the  plaintiffs  were  properly  nonsuited  at  the  triaL 

Lord  Chief  Justice  Dallas. — ^The  defendant  guaranteed 
tlie  account  of  his  sister  due  to  the  plaintiffs  at  the  time  of 
the  guarantie,  amounting  to  112/.  45.  4d.  It  now  appears 
to  me  that  such  account  might  have  been  looked  at,  in  order 
to  ascertain  the  nature  of  the  articles  furnished ; — and  what 
she  might  contract  from  the  date  of  the  guarantie  to  the 
month  of  September  following,  might  be  taken  to  apply  to 
the  same  description  of  articles  as  had  been  before  furnished. 

Mr.  Justice  Park. — In  Jenkins  v.  Reynolds,  the  de- 
fendant addressed  a  letter  to  the  plaintiffsj  in  which  he  merely 
stated,  that  they  might  consider  him  as  security  on  J.  CJ% 
account  to  the  amount  of  100/.,  without  stating  any  consi- 
deration for  such  undertakincr. 


Mr.  Justice  Burrough. — In  Saunders  v.  Wakefidd, 
there  was  no  consideration  whatever  for  the  promise,  and 
the  engagement  by  the  defendant,  which  was  there  reduced 
into  writing,  afforded  no  ground  of  action  of  itself. 

M^  V  Mr.  Justice  Richardson. — The  guarantie  in  question 
refers  to  an  existing  debt  in  terms.  If  the  defendant  had 
stated,  that  if  his  sister  would  settie  her  then  account,  and 
renew  it,  he  would  be  answerable  for  what  she  might  contract 
on  such  new  account,  parol  evidence  might  have  been  ad- 
mitted to  shew  the  nature  of  the  account  which  was  to  be 
renewed ;  and  here,  what  she  might  contract  from  the  date 
of  the  guarantie,  must  be  taken  to  apply  to  the  same  de- 
scription of  account  on  which  she  was  previously  indebted 
to  the  plaintiffs. 
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On  Mr.  Serjt.  Faughan's  consenting  tbat  a  verdict  should        1822« 

be  entered  for  the  plaintiffs   for  27/.    Is.    Hd.,   being  the       ^T'^^ 

amount  of  articles  furnished   by  them   to   the  defendant's  v. 

sister,  from  the  date  of  the  guarantie  to  the  30th  September 

following,  and  it  appearing  that  she  had  given  her  acceptance 

for  the  greater  part  of  the  goods   previously  furnished,  and 

that  the  plaintiffs  had  given  her  further  time   for  payment 

thereof,  the  rule  was  made 

Absolute. 


Gregory  v.  Hurrilu  Wedn^sd 

Feb.  6. 

This  was  an  action  of  trover,  brought  by  the  plaintiff  un-  lifherc  in  an 
der  an  order  of  the  Vice-Chancellor,  to  try  the  validity  of  a  yer ^brought' 
commission  of  bankrupt  issued  against  him  at  the  instance  |j|  ^*  ^.:^9  ^^ 
of  the  defendant,  as  his  assignee.  a  commission 

At  the  trial  of  the  cause  before  Lord  Chief  Justice  Dallas,  issaed"  a^inst 
at  Guildhall,  at  the  Sittings  after  the  last  Trinity  Term,  the  b^^J^^dS^ 

trading  and  act  of  bankruptcy  by  the  plaintiff  were  admitted  :  "J>*  "  *>»•  »«- 

1    .  •.  •     •  .  J  r     L-       .1.  /l  1-j        ...       «gnee,the  laN 

but  It  was  insisted  for  nim,  that  there  was  no  valid  petitioning  ter  produced 

creditor's  debt  on  which  the  commission  could  be  supported,  of  a  roll^in^ 
as  it  was  baned  by  the  statute  of  Limitations,  21  Jac.  1.  S?  9®"*  ®/ 

•^  .        .  '  .         King's  Bench, 

e,  l6.  the  demand  on  which  it  was  founded  having  arisen  bywliichltap- 

more  than  six  years  before  the  date  of  the  commission,  and  action  was  ^'^ 
that  the  plaintiff  was  in  this  country  in  the  year  1815. — It  ap-  tS^re^^^^ 
peared  that  the  plaintiff  had  joined  a  person  by  the  name  of  the  plaintiff 
JJipkins  in  a  commercial  adventure  to  Barbary,  and  that  ner  more 
they  had  appointed  one  Walsh  to  act  as  their  agent,  and  to  before'\nd*" 
accept  bills  and  pay  monies  on  their  account,  for  which  pur-  continnauces 

r  ,      ,  .  brought  down 

pose  Hipkins  had  transferred  money  of  his  in  the  funds  to  to  the  Term 
Walshf  and  Hipkins  and  the  plaintiff  agreed,  that  the  proceeds  j^  q^  p,  ._^^ 
of  the  cargo  should  be  remitted  to  Wakh.  as  such  agent: —  **®!!!»  ^Y^^  ^^*^ 

®^     ^  ^  '  o  petitionirifc  ere- 

that  the  plaintiff  went  abroad  with  the  adventure  in  18  U,  and  diter's  debt  on 

wliich  the  com« 
mission  was 
founded,  was  not  barred  by  the  statute  of  Limitations,  for  as  lonf?  as  a  remedy 
is  open  by  which  the  debt  may  be  recovered  any  where,  it  does  not  fail  within 
the  operation  of  that  statute. 


4 


526 

1822. 


Grcgort 

V. 
HVRRILL. 


CASB6  IN   HILARY  TERM| 

that  in  April,  1815,  he  came  home  in  a  vessel,  and  went  on 
shore  at  Deal,  and  proceeded  to  the  Vice-Consurs  <^ce 
there,  and  wrote  a  letter,  dated  '*  The  Downs,''  and  after 
starring  at  Deal  about  three  days,  proceeded  in  another  ship 
to  Sweden,  from  whence  he  did  not  return  until  1819 :  that 
the  petitioning  creditor's  debt  was  founded  on  an  account 
between  the  plaintiff,  Hipkins,  and  Walsh,  by  Sivhich  the  as- 
signees of  the  latter  claimed  1477/.  lls,6d.  to  be  due  from 
the  former  to  them,  as  such  assignees,  on  account  of  ad- 
vances made  bj  IVabh  before  his  bankruptcy,  the  last  item 
in  which  was  in  1812,  which  was  more  than  six  years  be- 
fore the  issuing  of  the  commission  against  the  plaintiff. 
For  the  defendant,  an  oflSce  copy  of  a  roll  in  the  Court 
of  King's  Bench  of  Michaelmas  Term,  63  Geo.  3.  was  pro- 
duced, containing  an  entry  of  three  writs  of  capias,  alias  and 
pluries  against  the  plaintiff  and  Hipkins,  at  the  suit  of  the 
assignees  of  Walsh,  the  latter  of  which  writs  was  brought 
down  by  continuances  to  the  Term  preceding  the  trial  of  this 
cause  (a) ;  and  it  was  contended,  that  these  proceedings  took 

(a)  The  circamitances  under  which  the  continuances  were  entered  to 
the  action  in  the  Court  of  Kin^s  Bench  were  as  follows :— On  the  96th 
JuHi,  1812,  a  writ  of  special  ci^iat  was  issued  out  of  that  Court,  by  the  as- 
signees of  PVaUk  against  the  plaintiff  and  Hipkins,  who  were  in  partnership 
together,  returnable  on  the  morrow  of  AU  SouU,  and  indorsed  for  bail  for 
lOOOi.  and  upwards.  On  the  llthjDfcmiA^  following,  writs  of  alias  and 
pluries  were  sued  out  by  the  same  plaintiffs  as  assignees,  against  the  same 
defendants,  the  alios  being  returnable  in  fifteen  days  of  Si,  Martin, 
{Michaelmas  Term,  iBlt)  and  the  pUaries  returnable  in  eight  days  of  A. 
Hilary,  Hilary  Term,  1813.  The  defendant  Hipkins  died  in  Septetmber, 
1813,  and  the  then  plaintiffs  as  assignees  offValth,  did  not  proceed  to 
outlawry  against  Gregory,  the  snrviTing  defendant  in  that  action,  but  in 
March,  1821,  struck  a  docket,  and  immediately  afterwards  sued  oat  a 
commission  of  bankrupt  against  him.  On  the  17th  of  that  month,  the 
plaintiff  commenced  the  present  action  for  trying  the  validity  of  the  com* 
mission  ;  and  on  the  I9th,  the  attorney  for  the  assignees  of  Walsh,  (who 
are  the  real  defendants  in  this  cause),  went  to  the  Secondaries'  office  in 
Colemam  Street,  and  prevailed  on  the  clerk  there  to  indorse  a  return 
upon  the  three  writs  of  capias,  alias,  and  pluries,  that  Gregory  and  Hip» 
kins M9cre  not,  nor  was  either  of  them,  found  in  the  sheriff's  bailiwick. 
Entries  were  then  made  on  the  roll  as  of  MuMelmas  Term,  53  Gea.  3, 
1812,  with  returns  of  the  writs  indorsed  thereon,  on  the  last  of  which, 
coutiuuauces  were  brought  down  to  the  Term  preceding  the  trial  of  this 
cduse. 
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the  case  out  of  the  statute.    A  Terdkt  was  found  for  tlie        1822. 
plaintiff,  with  leave  for  the  defendant  to  move  to  set  it  aside, 


Grbgort 
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and  enter  a  nonsuit,  or  that  a  verdict  might  be  entered  for  _  v. 
the  defendant,  or  a  new  trial  granted : — his  Lordship  having 
reserved  the  point  of  law  raised  for  the  plaintiff,  viz.  whether 
the  petitioning  creditor's  debt  was  a  good  and  legal  debt  to 
support  the  commission ;  or  whether  it  was  not  barred  by  the 
statute  of  Limitations,  and  whether  the  continuances  were 
sufficient  to  take  the  case  out  of  that  statute  ? 

Mr.  Setjt.  Fat^kan,  in  the  last  Term,  having  accordingly 
obtained  a  rule  nisi,  submitted  in  the  first  place,  that  this  case 
fell  within  the  exception  in  the  statute  !2 1  Jac.  1 .  c.  l6.  s.  3  (a\ 
as  the  account  between  the  present  plaintiff,  Hipkins,  and 
fValsh  must  be  considered  as  an  open  or  current  account,  as 
the  latter  could  have  no  demand  on  the  former,  until  the  re- 
turn of  Gregory  from  abroad,  and  as  he  was  personally 
attending  the  adventure,  there  could  be  no  account  stated  or 
adjusted  between  them ;  and  be  referred  to  the  distinction 
drawn  by  Mr.  Serjt.  fVilUams,  between  an  open  or  current 
account  and  one  that  is  stated,  in  a  note  to  Webber  t. 
Tivill  (i),  and  to  Catling  v.  SkouMing  (c),  where  Lord  Ken^ 
yon  said  (d),  that  **  where  there  is  no  item  of  account  at  all 
within  six  years  before  die  action  brought,  the  plaintiff  will  be 
precluded,  unless  he  can  bring  his  case  within  the  exception 
in  the  statute  concerning  merchants'  accounts,  and  in  such 
a  case,  his  replication  must  bring  his  case  within  the  statute. 
But  it  must  be  remembered,  that  there  the  plaintiff  is  not 
barred,  though  there  has  been  no  transaction  of  any  kind 
between  the  parties  for  six  years  :  for  by  his  replication  he 
insist!^  that  his  case  never  was  within  the  statute,  for  that 
'Uhe  accounts  were  between  merchant  and  merchant." — Even 

(a)  By  vbich  it  is  enacted,  that  **  ail  actions  of  account  (other  than 
such  accoants  as  concern  the  trade  of  merchandize  between  merchant 
and  merchant,  their  factors,  or  servants)  mast  be  commenced  and  sued 
witliin  fix  years  next  after  the  cause  of  action.'' 
*  (6)  2  Wms.  Saund.  4th  edit,  U7,  n.  6,  (g)  6  Term  Rep.  189.  — — 

(</)  Id.  192, 
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1823.  if  this  case  did  not  fail  within,  that  exception,  the  plaintiff 
Gregory  ^^^  never  returned  to  this  country  so  as  to  avail  himself  of 
'  ,    *•  the  operation  of  die  statute  4  Anne,  c.  16.  s.  l9(o),  for  his 

merely  touching  ^t  Deal  in  1815,  cannot  be  considered  a 
return  within  that  statute.  He  should  either  have  returned  to 
his  residence,  or  remained  so  long  at  one  particular  plac^ 
as  would  enable  a  creditor  using  usual  diligence  to  serve  him 
with  process  during  his  stay  there.  With  respect  to  the  ac- 
tion brought  against  the  plaintiff  and  Hipkins  in  the  Court 
of  King's  Bench,  it  appears  to  have  been  regularly  continued 
until  the  Term  before  the  trial  of  the  present  cause ;  and  after 
the  death  of  Hipkins  a  commission  of  bankrupt  was  sued  out 
against  the  plaintiff  alone,  which  is  in  the  nature  of  a  sta^ 
tute  execution,  and  the  commission  was  issued  on  the  iden- 
tical debt  which  was  originally  sought  to  be  recovered  from 
the  plaintiff  and  Hipkins  in  the  Court  of  King's  Bench. 
Altliough  therefore,  this  case  may  not  fall  within  the  excep- 
tion in  the  statute  of  James;  the  plaiptiff  did  not  return  to 
this  country  within  the  meaning  of  the  statute  of  Anne:  or 
at  all  events,  the  continuances  in  the  action  in  the  Court  of 
King's  Bench  having  been  duly  made,  they  took  this  case  out 
of  the  operation  of  the  former  statute. 

Mr.  Serjt.  Hullock  and  Mr.  Serjt.  Lens  now  shewed 
cause,  and  premised  that  an  application  had  been  made  bj 
the  plaintiff  to  the  Court  of  King's  Bench,  in  the  last  Term, 
and  that  he  had  obtained  a  rule  to  shew  cause  why  the  returo 
to  the  writ  of  capias  issued  out  of  that  Court,  and  the  sub- 
sequent proceedings  thereon,  should  not  be  set  aside  for 
irregularity ;  that  it  was  afterwards  referred  to  the  master* 
and  on  his  reporting  that  the  proceedings  had  been  regndar, 
as  it  was  the  practice  to  file  writs,  and  carry  in  and  docket 
rolls  at  any  period  of  time  for  the  purpose  of  saving  the  sta- 

(a)  By  which  it  is  enacted,  that  <<  if  any  person,  against  whom  there  is 
any  cause  of  action  npon  the  case,  shaU  be,  at  the  tiiae  such  caafe  af 
action  accrued,  beyond  the  seas,  the  person  entitled  to  the  actioB  may 
bring  the  same  against  snch  person  ader  his  retnro  from  beyond  the 
seas,  within  the  time  limited  by  the  21  Joe.  1.  c«  16.  $,  7." 
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tute,  the  role  was  accordingly  discharged  with  costs.  They  1822. 
submitted  however,  that  although  the  contiouances  might  .^^'^^'^^ 
have  been  regularly  entered  according  to  the  practice  of  _  v. 
the  Court  of  King's  Bench,  yet  that  it  did  not  determine  the 
present  question  as  to  the  validity  of  the  petitioning  credi- 
tor's debt,  which  was  clearly  barred  by  the  stat.  21  Jac.  1  •  and 
consequently,  that  the  commission  against  the  pl^ntiff  could 
not  be  supported,  iklthough  in  Quantock  v.  England  (a), 
it  was  decided,  that  a  debt  at  law,  notwithstanding  the  sta- 
tute of  limitations  had  incurred,  would  be  suflBcient  to 
constitute  a  legal  petitioning  creditor's  debt,  on  the  ground 
that  the  statute  did  uot  destroy  the  debt,  but  only  took  away 
the  remedy  by  action,  yet  if  the  bankrupt  himself  apply  to 
set  aside  the  commission  upon  that  ground,  the  case  is  dif- 
ferent, Fowkr  V.  Brown  (b) ;  and  in  the  later  cases  of  Ex 
parte  Petpdney  {c\  and  Ex  parte  Roffejf  (d),  it  was  deter- 
ipined,  that  ^  debt  barred  by  the  statute  of  limitations  at 
law,  and  in  equity  by  analogy  to  that  statute,  could  not  be 
proved  under  a  commission ;  and  the  JLord  Chancellor  there 
laid  down  the  general  prinpiple  to  be,  that  it  Was  competent 
to  the  bankrupt  to  take  this  objection  upon  the  statute,  and 
if  he  waived  U,  for  creditors  to  do  so.  It  is  now  therefore 
quite  clear,  that  if  a  petitioning  creditor's  debt  be  barred  by 
the  statute  of  limitations,  it  cannpt  support  a  commission. 
Here  however,  the  question  is,  whether  the  operation  of 
the  statute  was  avoided  by  the  continuances  entered  on  die 
writ  of  pluries  issued  against  the  plaintiff  and  his  late  partner 
in  the  Court  of  King's  Bench  in  1812  i  Although  they  ap^ 
pear  to  have  been  regulairly  entered,  it  is  not  sufficient  to  take 
this  case  out  of  the  statute ;  for  the  present  writ  was  not  only 
issued  in  a  different  Court,  but  in  a  wholly  different  action,  and 
aj^ainst  the  plaintiff  alone.  In  order  to  avoid  the  statute  by 
coptinuances,  the  declaration  and  subsequent  proceedings 
must  be  founded  on   the  process  issuing  out  of  the  same 

(€)  5  Bnrr.  t698.    S.  C.  S  Sir  Wm.  Blac.  70S.  (6)  Cooke's 

Banknipt  Li^ws,  Stliedit.  Si. (c)  15  Yea.  479.  W  S  Rose's 

B  ank.  Cat.  t45.    8.  C.  19  Yes.  468. 
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Doe,  on  the  several  Demises  of  Nicholson  and  Others 
F"^ay,  ^^  MiODLBTON  and  Another. 

Feb.  8.  • 

"Wbere,  onder  Xhis  was  an  action  of  ejectment,  brought  by  the  lesson  of 
closure  act,  the  plaintiff,  as  surviving  Commissioners  appointed  by  a  local 
rioner?^'**  act  of  Parliament  passed  in  1810,  for  ''inclosing  lands  in 
their  incces-    ^^  parish  of  Gosforth,  in  the  county  of  Cumberland'  (a),  to 

minated  and  ,  ,  ^ 

appointed  for        (a)  By  which  it  was  enacted,  tiiat  Jpkn  NiehoUony  Jabi  LM^  and  Jmifk 

MttiDg  out,  dU  Cowper^  and  their  socceisors,  to  be  appointed  as  thereinafter  roentiflned, 

Tiding,  allot-     gfaoald  be,  and  they  were  thereby  ai^inted  Commissionen  lor  icttiis 

HflSn*°waste     ^^  dividing,  allotting,  and  inclosing  the  commons  and  waste  groandi 

UndT^accord-   '^^  the  parish  of  Go^or/Jk,  in  the  manner  and  according  to  the  nlet,  ar- 

ing  to  rules      ders,  provisions,  powers,  and  directions  contained  in  that  act,  and  in  tk 

prescribed         statute  41  Geo.  3.  e.  109.  (the  General  Inclosure  Act),  tiieieln  lecM, 

thereby,  ^^  so  far  as  the  powers,  regulations,  directions,  and  provinoas  of  thi 

T*»  ^i^^to  or  J«»t-mentioned  statute  were  not  altered  or  controlled  by,  or  repugnaat  is 

^M  done  by  thcGWi^rM  acts^By  which  it  was  further  enacted,  that  aU  acts,  mattei^ 

any^oof  the  and  things,  done  6y  ciay  two  (if  the  Commmwnerg  appointed,  or  to  bs 

Commissioners  appointed,  by  virtue  of  that  act,  should,  to  all  Intents  and  pnrpoMS,  Is 

appointed,  or    ^  ytdid  and  effectual  as  if  the  same  were  done  and  performed  by  al  fte 

to  ne  appoint-  ^^j^  Commissioners.     And  it  was  further  enacted,  that  if  any  of  Ik 

th   ucrshlmld   ^omniissioners  appointed  by  the  said  Inclosure  Act,  or  to  be  sakli- 

be  as  valid  and  tuted  in  manner  tiiereinafter  mentioned,  should  die,  or  neglect,  retei 

effectual,  as  if  or  become  incapable  to  act,  for  the  space  of  forty  days,  when  oninw 

the  same  were  should  require  his  or  their  attendance  for  carrying  that,  or  the  ledlei 

done  by  all  the  act  of  4lG«o.  3.  into  execution,  it  should  be  hiwfnl  from  time  to  tine  H 

•aid  ^'"™^'    elect  and  appoint  a  new  Conmiissioner  or  Commissioners,  in  the  steti 

was  further      ^f  ^'™  ^^  ihem  so  dying,  neglecting,  refusing,  or  becoming  Incapabb 

provided,  that  to  act  as  aforesaid.    The  Go^orth  act  then  empowered  certain  fcr 

if  any  of  tliem  sons  to  nominate  a  new  Commissioner  or  Commissionera,  in  the  place  d 

should  die,  or  those  three  mentioned  in  the  act,  or  any  future  Commissioners,  not  i^ 

become  inca^     terested  in  the  inclosure,  from  time  to  time  as  occasion  might  reqdic; 

lor  thesoaceof  *"^  ^°  ^^^  ""^^  ^^^  Commissioner  or  Commissioners  ahonld  not  beif- 

forty  days,       pointed  by  the  party  or  parties  therein  respectively  anthoriced  to  — ^' 

when  occasion 

should  require  his  or  their  attendance  for  carrying  the  act  into  execution, 
a  new  Commissioner,  or  Commissioners,  should  be  elected  and  appointed 
In  his  or  their  stead  :^Held,  that  an  assessment  made  by  two  Conunissioners, 
after  the  death  of  one  of  the  three  appointed  by  the  act,  and  before  the  election 
or  appohitment  of  a  successor,  was  invalid,  although  such  assessment  was  made 
for  tne  purpose  of  carrying  the  act  into  execution* 

By  the  same  act,  the  Commissioners  were  required  to  make  a  statement  or 
account  of  all  monies  received,  expended,  or  due  to  them,  in  the  execntion  of 
such  act,  and  to  lay  the  same  before  a  magistrate,  who  was  to  examine  and 
balance  the  same,  and  no  charge  or  item  in  such  account  was  to  be  binding,  nnlcsa 
allowed  by  such  magistrate.  Qif<7re,  whether  the  Commissioners,  having  made 
an  assessment  for  the  costs  of  carrying  the  act  into  execution,  could  proceed  for 
the  recovery  of  such  assessment  before  it  was  allowed  by  a  magistrate  ? 
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recover  the  possession  of  two  pvceb  of  land|  late  part  of  1B29. 
the  commoDs  and  waste  grounds  in  that  parish,  allotted  by 
the  Commissioners,  and  then  in  the  occupation  of  the  de- 
fendants, as  tenants  or  fiurmers  of  Skeffington  LuirndgCf  Esq. 
for  the  purpose  of  obtaining  payment  of  the  quantum  of  an 
arrear  of  charges  and  expences  of  passing  and  carrying  into 
execution  the  act  of  Parliament,  due  from  the  said  Mr.  Lut' 

inch  appointmeot,  within  sixty  days  afUr  tlie  tiappeDing  of  any  snch  va- 
cancy, and  notice  tliereof  given  by  tlm  snnriving  and  actiifg  Coninii«- 
alonen  or  Conraiiflsioner  for  the  time  being,  in  writing,  then  a  Commiii- 
tioner  or  ConuniMionen  to  fill  np  such  vacancy  or  vacanciei,  from  time 
to  time,  should  and  might  be  appointed  by  the  other  surviving  or  acting 
Commissioners  or  Commissioner  for  the  time  being,  by  writing  nnder 
Iheirorhis  hands. or  hand,  at  any  meeting  of  sncfa  surviving  or  only 
Commissioners  or  Commissioner,  of  the  time  and  place  wliereof  fourteen 
days  previous  notice  should  have  been  given,  Sec, 
.  The  Commissioners  appointed  b^the  act  were  also  empowered  to  allot 
and  set  out  such  parts  of  the  commons  and  waste  grounds  as  to  them 
should  seem  necessary,  and  by  sale  thereof,  as  by  the  41  Geo.  5.  c,  109. 
directed  to  raise  money  sufficient  for  paying  and  discharging  the  costs 
and  expenees  iitbident  to  the  passing  of  the  Gorfwtk  Inclosore  Act ;  and 
that  in  case  the  purchase-money  arising  by  such  sale  should  not  be  suf- 
ficient to  defray  certain  costs,  charges,  and  expenees  therein  mentioned, 
then  the  deficiency  was  to  be  made  up  by  the  several  perspns  interested 
In  the  commons  and  waste  grounds,  and  fwid  In  such  shares  and  propor- 
tions, within  such  time,  and  to  such  person  or  persons  as  the  said  Com- 
missioners should  direct,  nominate  and  appoint ;  and  in  case  any  person 
made  subject  to  the  payment  of  any  money  towards  such  costs,  charges, 
and  expenees,  should  neglect  or  refuse  to  pay  his  share  or  proportion 
thereof,  within  the  time  to  be  appointed  as  afimesaid,  the  same  mlgfat  be 
levied  and  recovered  in  the  manner  directed  by  the  said  recited  act  of 
the  41  Geo*  3.  c.  109.  And  it  was  further  provided,  that  when  any  per- 
son should  refbse  or  neglect  to  pay  hb  proportion  of  the  charges  of 
passing  the  act,  or  expenees  attending  Uie  inclosing  and  fencing  the 
allotments,  at  the  days  and  times  to  be  appointed  for  payment  of  soch 
charges  and  expenees,  it  should  be  lawful  for  such  Commissioner  or 
Commissioners,  by  any  warrant  or  warrants,  under  his  or  their  hands 
and  seals,  dicected  to  any  person  or  persons  whomsoever,  to  cause  the 
said  costs,  charges,  and  expenees,  and  sum  and  sums  of  money  respec- 
tively, to  be  levied  by  distress  and  sale  of  the  goods  and  chattels  of  the 
person  or  persons  so  making  default  in  payment  as  aforesaid ;  or  other- 
wise, it  should  be  lawful  for  such  Commissioner  or  Commissioners,  or 
any  person  or  persons  authorixed  by  him  or  them,  to  enter  upon  and  take 
possession  of  the  premises  so  to  be  allotted,  to  such  person  or  persons 
refusing  or  neglecting  to  pay  as  aforesaid,  and  to  receive  and  take  the 
rents  and  profits  thereof,  until  thereby,  therewith,  or  otherwise,  the 
share  or  shares,  proportion  or  proportions,  should  be  fully  paid  and 
tisfied. 
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1912%        tridgtf  at  representMivtf  imd  deviiee  of  his  late  uncle,  de- 
ceased.   The  declaration  contained  two  CQttiilSy  in  the  fint 


Dob' 
«•  of  which  the  demise  was  hid  by  John  Nicholson  and  Joseph 

Cowper,  on  the  2d  February,  £  Geo.  4.,  and  in  the  second, 

by  John  Nicholson^  John  Litt,   and  Joseph  Co/wper,  on  tk 

2d  September,  55  Geo.  S.    Plea,  Not  Guilty. 

^t  the  trial  of  the  cause  before  Mr.  Justice  Bayley,  at 

the  last  Assizes  at  Carlisle,  it  appeared  that  Nicholson,  Utt, 

and  Cooper    had   beeA  appointed  Comaiissioners   by  the 

act ;  that  their  accounts  had  been  regularly  examined  and 

balanced  by  a  magistrate,  according  to  a  provision  contained 

in  the  act  {a),  up  to  the  12th  May,  1814,  and  that  on  tfait 

day  he  allowed   the  sum  of  28/.  10s.  lid.  as  being  doe 

to  the  Commissioners   from  Mr.   Luttvidge  deceased,  and 

signed  the   account  accordingly  ;  that  on  the  28th  Aygnd, 

1815,  a  general  award  was  duly  executed  and   signed   bf 

the   three   Commissioners,  and  by  which  the  two  parceb 

of  land  in  question  were  allotted  or  set   out  to  Mr.  Ld- 

widgets  testator ;  that  Lutwidge,  the  devisee,  had  been  is 

the    possession  or  received  the  rents  of  those  two  parodi 

since  the  execution  of  the  award,  and  that  the  defendant! 

were  his  tenants   or  farmers ;  that  Litt  died  shortly  after 

the  making  of  the  award,  and  that  no  new  Commissiooer 

had  been  since  appointed  in  his  place ;  that  Nicholson  tad 

Cowper,  the  two  surviving  Commissioners,  on  the  l6th  Ji- 

riuary,  \8H,  made  an  assessment  for  tlie  costs  and  chaiies 

(a)  By  which  it  is  enacted,  that  "  once  at  least  in  every  year,  dorisi 
the  execution  of  that  act,  the  said  Cororaisaioners  should,  and  they  mn 
thereby  required  to  make  a  true  and  just  statement  or  accovnt  of  sB 
monies  by  them  receiyed  and  expended,  or  due  to  them  for  their  ova 
trouble  and  expences,  in  the  eaecution  of  that  or  the  said  recited  act, 
(41  Geo.  3.  c.  109;)  and  such  statement  and  account,  when  so  madfy 
together  with  the  vouchers  relating  thereto,  should  be  by  them  laid  be- 
fore one  of  his  Majesty's  Justices  of  the  Peace  for  the  said  couaCjof 
Cumberland  (not  interested  in  the  said  division  and  incloaore),  to  be  by 
him  examined  and  balanced,  and  such  balance  should  be  by  sncfa  Jai- 
tice  stated  in  the  book  of  accounts,  to  be  kept  in  the  office  of  the  dak 
of  the  said  Commisiiioners ;  and  no  charge  or  item  in  auch  aceoasH 
should  be  binding  to  the  parties  concei-ned,  or  valid  in  law,  unless  tbe 
same  should  have  been  duly  allowed  by  such  Justice." 
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of  canying  the  act  iQto  ^xecntioQ,  wl^ich  had  not  be^n  be-t  1832» 
fore  done ;  tdat  ^t  the  time  of  making  such  assesament^  they  ^'T^ 
were  indebted  to  their  backers  for  money  borrowed,  and  to  o. 

the  solicitors  for  the  inclosure.  for  business  done,  in  sums  ^^^  ^ 

amounting  togeth^  to  3q7L  7s.,  the  amount  of  the  last  assess- 
ment so  made  by  them,  but  vphiph  had  not  been  allowed  by 
a  magistrate ;  that  the  sum.of  14/.  6i.  6d.  was  fissessed  Mpon^ 
Mr.  Lutwidge,  and  required  to  be  paid  by  him  as  bis  pro- 
portion, in  respect  of  the  lands  for  the  recovery  of  which 
this  action  was  brought,  and  that  he  had  notice  accordingly ; 
but  he  was  not  required  to  pay  the  sum  of  28/.  10s.  lid. 
due  to  the  Commissioners,  and  duly  allowed  by  a  magistrate, 
in  May  1814. 

The  learned  Judge  being  of  opinion  that  the  accounts  un- 
paid by  the  Commissioners  to  the  bankers  and  solicitor  sought 
to  have  been  allowed  by  a  magistrate  before  this  action  was 
brought,  and  as  14/.  65. 6d.,  the  proportion  of  the  last  assess- 
ment of  357/*  7s.  had  been  demanded  from  Mr.  Lutwidge, 
instead  of  a  proportion  of  28/.  105.  lid.  being  the  sum  al- 
lowed  by  the  magistrate  in  1814,  directed  a  nonsuit^  but  gave 
the  lessors  of  the  plaintiff  leave  to  move  to  set  it  aside,  and 
enter  a  verdict  for  them,  in  case  the  Court  should  be  of 
opinion  that  they  were  entitled  to  recover. 

'  Mr.  Serjt.  Hullock  having,  in  the  last  Term,  accordingly 
obtained  a  rule  nisif 

Mr.  Serjt.  Taddy  now  shewed  cause,  and  submitted,  that 
as  the  sum  demanded  of  14/.  6s.  6d.,  as  the  assessment 
due  from  Mr.  Lutwidge,  for  carrying  the  act  into  execution, 
had  not  been  allowed  by  a  magistrate,  the  lessors  of  the 
plaintiff  had  no  right  whatever  to  recover  in  this  action,  as 
such  demand  could  not  form  any  part  of  the  proportion  of 
28/.  10s.  lid.  originally  allowed  by  the  magistrate;  that  the 
power  given  to  the  Commissioners  was  large,  and  therefore 
ought  to  be  construed  strictly  ; — or  that  at  all  events,  the  as- 
sessment in  question  could  not  be  supported,  as    it  was 
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1822.        fldade  by  two  Cominissioners  oeij,  whereas  three  were  ex- 
^DoE         pf  essly  appobted  by  the  act,  to  represent  three  diflferent  and 
V-  separate  interests ;  and  although  two  might  constitute  a  quo^ 

rum,  still  it  was  necessary  that  a  third  should  have  been 
appointed,  or  that  diree  should  have  been  in  existence  at  the 
time  of  the  last  assesnnent,  and  before  the  demand  in  quesdon 
was  made.  The  consequence  is,  that  neither  of  the  demises 
in  the  declaration  can  be  supported,  as  the  first  is  laid  by 
the  two  surviving  Commissioners  only,  and  the  second  by 
the  three  nominated  by  the  act,  one  of  whom  bad  died,  and 
whose  place  had  not  been  filled  up  at  the  time  the  Isit 
assessment  was  made. 

Mr.  Serjt.^  Hullock,  in  support  of  the  rule,  insisted,  that 
as  it  was  provided  by  the  act,  that  *^  all  acts,  matters,  and 
things,  done  by  any  two  of  the  Commissioners,  should,  to 
all  intents  and  purposes,  be. as  valid  and  effectual  aa  if  the 
same  were  done  and  performed  by  all  the  three  Commisnon- 
ers,'' — the  two  lessors  of  the  plaintiff,  as  the  survivors,  weie 
empowered  to  make  the  assessment  in  question ;  for  even  if 
Litt  had  been  alive,  and  objected  to  the  payment  of  the  sums 
due  to  the  bankers  and  solicitors,  and  for  which  the  as- 
sessment was  made,  if  the  other  two  had  acquiesced  in 
their  allowance,  such  assessment  would  be  valid  and  bind- 
ing ;  but  the  general  award  had  been  signed  and  executed 
by  the  three,  previously  to  the  death  of  LUt,  and  the  assess- 
ment in  1821  was  made  for  the  purpose  of  defraying  the  ex- 
pences  of  the  act,  and  paying  monies  due  from  the  surviviog 
Commissioners  to  their  bankers  for  sums  advanced,  aod 
to  the  solicitors,  for  business  done  on  account  of  the  inclo- 
sure.  No  fund  could  be  created  without  an  assessment  for 
the  purpose  of  paying  those  demands,  and  until  such  fimd 
was  raised,  no  receipts,  payments,  or  vouchers,  could  be  ob* 
tained  to  be  laid  before  and  settled  by  a  magistrate;  and 
it  follows,  from  the  necessary  construction  of  the  act,  that 
two  Commissioners  were  sufficient  to  make  the  assessment, 
and  demand  payment  of  the  sum  of  14/.  65.  6d.  due  from 
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the  famdl^rd  of.  tbe  defisridanto,   and  assessed  on  him  for        1822. 

'Ae  purpose  of  cariTing  the  aet  of  Parliament  into  exe-        ^"^^ 

cution.  ^• 

MiODLvroir* 

/ 

*  Mr.  Justice  Park  (a). — ^The  objection  raised  by  my 
^Brother  Taddy,  as  to  the  last  assessment  being  made  without 
a  third  Commissioner  being  in  existence,  appears  to  me  to 
be  unanswerable.  The  oligect  of'  the  statute  was  to  give 
concurrent  rights  to  each  of  the  three  Commissioners  therein 
named ;  they  must  therefore,  have  all  acted  in  concert.  But 
how  could  that  have  been  done,  if  one  of  them  were  dead  i 
An  act  by  two  only,  is  contrary  to  the  provisions  of  the  sta- 
tute, which  clearly  contemplated  such  act  to  be  done  by  the 
three  together.  The  third  Commissioner  might  by  argument 
or  reasoning,  have  induced  the  other  two  to  be  of  his  own 
opinion,  in  case  the  items  for  which  the  assessment  in  ques- 
tion was  made  had  been  discussed  before  them  all.  As 
therefore  I  think  this  point  is  perfectly  clear,  it  is  unneces- 
sary to  consider  the  other  objections  that  have  been  raised 
in  the  course  of  the  argument.  Still  however,  I  trust  that 
the  Commissioners  will  be  eventually  entitled  to  recover  what 
appears  to  me  to  be  justly  due  to  them. 

Mr.  Justice  Burrough. — I  am  of  the  same  opinion. 
By  the  statute,  a  power  was  given  to  three  Commissioners,  or 
two  of  three ;  one  of  the  three  died,  and  a  third  was  not  ap- 
pointed at  the  time  the  last  assessment  or  demand  was  made ; 
that  therefore,  was  a  suspension  of  their  power.  It  is  essen- 
"tial  that  there  should  have  been  an  adjudication  by  the  three, 
for  if  the  third  had  been  present  at  the  time  the  assess- 
ment was  made,  he  migiit  have  exercised  a  dominion  over 
•the  conduct  of  the  other  two.  The  survivors  must  be  laken 
either  to  have  acted  as  Commissioners  or  not,  aiid  it  was 
necessary,  if  they  are  to  be  considered  as  such,    that  the 

(a)  Lord  Ciiief  Justice  DaUai  w&s  absent. 
VOL.  VI.  N     N 
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1B22.        whole  tbr€e  should  have  joined  la  inakiDg  the  assessmcBt^ 
^"T^^         and  consequently  the  acts  of  the  two  alone  are  not  a  compli- 
V.  ance  with  the  terms  of  the  statute. 

MlDDLBTON* 

Mr.  Justice  Richardson. — It  appears  that  dieO)in- 
Hiissioner  appointed  on  behalf  of  the  freeholders  was  dead 
before  the  accounts  relative  to  passing  the  act  were  made  out. 
By  the  inclosure  act  in  question,  three  Commissioners  ware 
nominated  and  appointed  for  setting  out  and  allotting  the  com- 
mons and  waste  grounds,  and  were  ako  empowered  to  make 
assessments  and  demands  for  the  purpose  of  defraying  the 
expences  of  the  inclosure.  If  the  three  bad  met  in  tbe  pre- 
sent instance,  one  might  have  objected  to  the  amount  of  the 
solicitor's  bill  for  carrying  the  act  into  execution,  and  for  the 
purpose  of  defraying  which  the  assessment  in  question  was 
chiefly  made.  I  therefore  concur  with  my  Brothe»  Park 
and  Burrough,  in  sayings  that  the  want  of  the  existence  and 
concurrence  of  a  third  C6mmissioner  constitutes  a  fatal  ob- 
jection to  this  action,  and  more  particularly  so,  as  the  co- 
extensive existence  of  the  three  at  one  and  the  same  time, 
was  sedulously  provided  for  by  the  statute. 

Rule  disdiargedir 


Feb.T  ^^^^  •"^  Others,  Executors,  &c.  t.  Griffith. 

Where  in  an  I^  the  last  Easier  Term  an  action  was  brought  by  the  plain* 
JS^ond.  it^wM  ^^^*  ^  executors  of  Mrs.  Chaworth^  against  the  defendant; 
•worn  that  the  upon  a  bond  for  600/.  executed  by  him  in  the  year   1811. 

deponenU  had  ^  x        i       i        rr»  •    .      rwi 

learned  that  Irlea,  ifo/i  est  J  actum.  In  the  last  Jn/?i(y  Term,  the  dc» 
wUneli'tilJft    fc"*^^"^  filed  a  bill  in  the  Court  of  Exchequer  for  an  ii^uno* 

out  of  tlie  way, 

to  avoid  an  arrest : — Held,  that  this  was  not  a  snfildent  reason  for  dispenainf^ 
with  the  attendance  of  such  subscribing  witness,  to  prove  the  execntion  of  the 
bond  by  the  obligor,  and  evidence  of  liis  hand-writing  having  been  given  atiiuitff,. 
on  whidi  the  obligee  obtained  a  verdict ;  tbe  Court  ordered  a  new  trial. 


ORirriTH. 
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tion,  OD  the  ground  that  Mrs.  Chaworth  had  with  other  ere-  1822. 
ditors,  agreed  to  take  a  convejance  of  the  defendant's  real  ^"""^^ 
and  personal  property,  in  trust  for  sale  for  the  payment  of  ^  v, 
their  debts  equally.  A  few  days  before  that  Court  closed 
for  the  long  vacation,  the  plaintiffs  demurred  to  the  bill, 
which  demurrer  is  still  pending. 

The  present  action  however,  came  on  for  trial  before 
Mr*  Baron  Graham^  at  the  last  Summer  Assizes  at  Brutol, 
and  was  treated  as  an  undefended  cause,  and  upon  evidence 
of  the  hand-writing  of  the  defendant  to  the  bond,  a  verdict 
was  found  for  the  plaintiffs  without  calling  the  defendant's 
son,  who  was  the  only  attesting  witness  to  that  instrument,  or 
adducing  any  part  of  the  hand-writing  of  the  latter. 

Mr.  Serjt.  Lens,  in  the  last  Terra,  obtained  a  rule  nisi, 
that  this  verdict  might  be  set  aside  and  a  new  trial  granted, 
or  a  nonsuit  entered,  on  an  affidavit  of  the  defendant  which 
disclosed  the  above  circumstances,  and  stated,  that  he  did 
not  expect  that  any  further  proceedings  would  have  been  had 
at  law  in  this  action  until  the  bill  in  equity  had  been  disposed 
of,  and  that  he  did  not  know  that  the  present  cause  had  been 
tried,  until  after  the  Assizes  at  Bristol  had  ended,  when  he 
was  informed  that  a  verdict  had  been  obtained  against  him, 
The  defendant's  son  also  swore,  that  he  was  the  only  attest^ 
ing  witness  to  the  bond ;  that  before  the  trial  he  corresponded 
with  the  plaintiffs'  attornies  upon  the  subject  of  this  action, 
and  that  he  was  never  served  with  any  subpana,  or  required, 
either  personally  or  by  letter,  to  attend  the  trial ;  that  from 
the  time  the  present  action  was  brought  to  the  time  of 
making  tliis  application,  he  had  been  within  the  jurisdiction 
of  this  Court,  and  that  if  a  subpana  had  been  delivered  to 
him,  or  left  at  his  office,  he  would  have  attended  such  trial. 
Under  these  circumstances,  the  learned  Serjeant  contended, 
that  there  must  be  a  new  trial,  as  it  was  absolutely  necessary 
that  the  attesting  witness  should  have  been  called,  unless 
his  absence  could  have  been  most  satisfactorily  accounted 
for. 

N   ^   t 
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1822.  ^^*  ^^^^  ^^^^  ^^^  shewed  cause  on  affida^to  which 

.w^/«^  stated^  that  enquiries  had  been  made  for  the  defendant's  son 
^V*  at  his  office  in  London,  for  the  porpose  of  subpomaing  him, 
OairriTH.  but  that  he  was  not  to  be  found  there,  and  diat  the  persons 
making  such  enquiries  had  heard  that  he  was  keeping  out  of 
the  way  to  avoid  an  arrest.  The  learned  Seijeant  therefore 
submitted,  that  the  execution  of  the  bond  might  be  proved 
aliunde,  as  in  a  case  where  an  attesting  witness  is  dead 
or  absent,  so  as  not  to  be  amenable  to  process,  or  where  he 
cannot  be  found  after  a  strict  and  diligent  enquiry  has  beien 
made^  and  here,  as  it  was  sworn  that  the  defendant's  son 
kept  out  of  the  way  to  avoid  an  arrest,  it  was  enough  to  shew 
that  he  could  not  be  found,  or  that  he  absented  himself  at 
the  instance  of  the  defendant,  so  as  to  entitle  the  plaintiffs  to 
prove  the  execution  of  the  instrument,  without  calling  the  at- 
testing witness,  or  at  all  events  it  would  hav»  been  sufficient 
to  have  proved  his  hand-writing  at  the  trial. 

Mr.  Serjt.  Lens,  in  support  of  the  rule.    The  fects  dis- 
closed by  the  affidavits  for  the  plaintiffs  are  no  answer  in  law 
to  dispense  with  the  attendance  and  testimony  of  the  defen- 
dant's son  at  the  trial ;  for  it  is  not  positively  sworn  that  be 
kept  out  of  the  way  at  the  request  of  the  defendant,  or  that  lie 
was  out  of  the  jurisdiction  of  the  Court,  so  as  not  to  be 
amenable    to   its   process   at   the  time  of  such  trial.       In 
Prince  v.  Blackburn  (a),  it  was   held,  that  evidence  of  die 
hand-writing  of  a  subscribing  witness  cannot  be  dispensed 
with,  unless  he  is  out  of  the  jurisdiction  of  the  Court ;  and 
that  rule  has  never  been  relaxed  : — if  it  were  otherwise,  ad- 
vantage might  be  taken  of  the  temporary  absence  of  a  sub* 
scribing  witness,  to  sue  upon  instruments  which  might  be 
void  and  illegal,  if  the  witness  were  examined   in   person. 
Here,  it  appears  that  the   defendant's   son  was  theonly  at- 
testing witness  to  the  bond,  and  that  he  had  corresponded 
with  the  plaintiffs'  atCornies  until  a  short  time  before  the  trial, 
anid  diat  he  had  never  been  subpcenaed  by  them.     He  might 
therefore  have  supposed  that  the  present  action  was  postponed 

(«)  i  Ean,  S5o. 
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to  abide  die  result  of  the  bill  in  the  Exchequer,  and  conse-       182t. 

quently  bis  testimony  ought  not  to  have  been  dispensed  with        p^^ 

at  the  trial.  ^    •• 

ORirriTK. 

Mr.  Justice  Park  (a). — I  think  there  must  have  been 
some  mistake  at  the  trial  of  this  cause;    it  is  therefore 
proper   that  it  should  go   down  again.    The  general  rule 
applicable    to  cases  of   this  description  must  be   strictly 
followed^  viz.   that   an  attesting  witness  must  be  called  to 
prove  the  execution  of   a  deed,   or  his  absence  must  be 
well  accounted  for.     Formerly,  proof  of  the  hand-writing  of 
an  attesting  witness  was  only  admissible  where  such  witnes 
was  dead ;  and  I  can  remember  the  first  deviation  from  that 
rule,  where  it  was  extended  to  cases  where  the  party  was 
abroad,  or  out  of  the  jurisdiction   o(  the  Courts  of  this 
country ;  but  I  have  never  known  an  instance  where  his  tes- 
timony has  been  dispensed  with,  to  prove  the  execution  of  a 
deed,  on  an  affidavit  which  merely  stated,  that  it  was  believed 
lie  kept  out  of  tlie  way  in  order  to  avoid  an  arrest.    But  it 
has   been   contended,  that    proof  of  his  hand-writing  was 
admissible,  if  he  kept  out  of  the  way  at  the  instance  of  the 
defendant  in  the  suit.     It  is  manifest  however,  on  the  face 
of  the  affidavits^  that  if  he  kept  out  of  the  way,  it  was  on 
account  of  his  own  pecuniary  distress  and  difficulties.     I 
therefore  think  there  should  be  a  new  trial. 

Mr.  Justice  Burrough. — It  is  quite  clear  that  an  attest- 
ing witness  must  be  called  to  prove  the  execution  of  a  deed, 
unless  he  be  out  of  the  jurisdiction  of  the  Court,  or  kept 
out  of  the  way  at  the  instance  of  the  defendant,  or  party 
charged  in  the  suit. 

Mr.  Justice  Richardson.^ — In  Dae,    d.   Johnson  v. 
Johnson  (6),  Lord  Ellenborough  is  reported  to  have  said, 

(a)  Lord  Chief  Justice  IkUlm  was  alysent. 

yh)  PhiUips  on  Evidence,  5th  edit.  vol.  i.  47S,  n.,  where  it  is  added, 
.  that  *'  It  is  not  possible  by  aoy  general  rnic,  to  ascertain  precisely  in 
what  cases  proof  of  the  subscribing  witness's  hand-vrriting  will  be  ad- 
mitted. Each  case  must  depend  opon  its  own  pecnUar  eircuiiistailces. 
Hut  in  all  cases  it  ought  to  be  satisfactorily  proved,  that  a  reasonable, 
honest,  and  diligent  enquiry  has  been  made,  without  any  e? asion,  and 
without  any  design  to  overlook  the  witness." 
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''  Tlie  prooE  of  the  fact  of  a  subscrihing  witness's  going 
abroad  twenty  years  ago^  (so  large  a  portion  of  die  life  of 
roan  J  and  never  having  been  heard  of  sincei  would  of  itself 
be  sufficient  to  admit  proof  of  bis  hand-writing/' 


Rule  absolute^  for  a  new  trial  (a). 

{a)  But  tee  Cr9thy  ▼.  Pfrry,  1  Taaot.  364.    Burt  v.  WM^r^  4  Bara* 
Sg  Aid.  697. 


Satnrdayy 
Feb.  9. 


The  twenty 
years  wiUiin 
which  a  for- 
nudon  in  de* 
Mender  must  be 
broD|(ht  under 
the  statute 
SI  Joc.l.  c.  16. 
8,  1.  begin  to 
run  when  the 
titie  descends 
to  the  first 
heir  in  tail, 
and  there  it 
Qo  distinction 
between  the 
heir  of  a  te* 
nant  in  fee 
taking  by  de- 
Aceut,  and  the 
heir  of  a  te- 
nant in  tail. 


Richard  Henry  Tolson,  Esq.  Demandant; 
Kaye,  M.  D.  Defendant. 

This  was  a  writ  of  formedon  in  the  descender,  by  which 
the  demandant,  in  Michaelmas  Terra,  1  Geo.  4,  demanded 
of  the  defendant  certain  messuages,  dwelling-houses,  and 
land  with  the  appurtenances,  situate  in  the  parish  of  fVatk- 
upon^Derne,  in  the  county  of  York,  which  Richard  Tol- 
son,  Esq.  and  Henry  Tolson,  eldest  son  of  the  said  Richard 
Tolson,  gave  to  the  said  Henry  Tolson,  and  to  the  heirs 
male  of  his  body  begotten  on  the  body  of  Frances  his  wife; 
and  which,  after  the  death  of  the  said  Henry  Tolson  and  of 
Henry  Tolson,  son  and  heir  of  the  said  Henry,  on  the 
body  of  Frtinces  his  wife  begotten,  and  of  Henry  Tolson,  soa 
and  heir  of  the  said  Henry,  son  of  Henry  and  Frances,  and 
of  William  Tohon,  brother  of  the  said  Henry,  and  of  Bi* 
chard  Tolson,  son  and  heir  of  the  said  William,  to  Jii- 
chard  Henry  Tolson,  the  demandant,  son  and  heir  of  the  said 
Richard,  according  to  the  form  of  the  gift  aforesaid,  oi^ht 
to  descend : — And  whereupon  the  said  Richard  Henry  Tolson 
says,  that  the  said  first  named  Richard  Tolson  and  Hemy 
Tolson  were  seised  of  the  tenements  aforesaid,  with  the 
appurtenances,  in  their  demesne  as  of  fee  and  right  in  the 
time  of  peace,  in  the  time  of  the  late  Lord  Charles  the  Se- 
coudi  King  of  England,  by  taking  the  esplees  thereof,  to  the 
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value  of  10/.  and  being  so  seised  thereofi  the  said  £rst»named       192%, 
Richard  ToUon  aod  Henry  ToUon,   afterwardsi  to  wit,  on      q.^****^^ 
the  18th  Juntf  in  the  £4th  year  of  the  reign  of  the  said  Lord    DemamUuitt 
Charles  the  Second^  gave,  granted,  enfeoffed,  and  confirmed     Defeaduu 
unto  one  John  MoUineux,  one  Daniel  Fleming,  one  JRicA- 
ard  Eagle^ld,  one  Wilfred  LatDson,  one  Myles  PaMington, 
and  one  Andrew  Huddleston,  and   their  heirs,  and  to  the 
survivor  and  survivors  of  them,  and  his   and  their  heirs« 
amongst  other  things,  the  tenements  aforesaid,  with  the  ap- 
purtenances, to  hold  to  them  for  ever;  to  the  use  of  the  said 
first-named  Richard  Tolson  and  Ann  his  then  wife,    and 
dieir  assignee  and  assignees,  for  and  during  the  term  of  their 
lives  and  the  life  of  the  longer  liver  of  them ;  and  after  the 
death  of  the  survivor  of  them,  to  the  use  of  ihe  said  first- 
named  Henry  ToUon,  and  the  heirs  male  of  his  body,  be- 
gotten or  to  be  begotten  upon  the  body  of  Francei  his  thea 
wife,   with  divers  remainders  over;  with  the  ultimate  re^- 
mainder  to  the  use  of  the  right  heirs  of  the  said  first-named 
Richard  Tolson  for  ever ;  by  virtue  of  which  gift,  and  by 
force  of  the  statute  for  transferring  uses  into  possession,  the 
said  first-named  Richard  Tolson  and  Anne  his  wife,  became 
and  were  seised  of  the  said   tenements,  with .  their  appurte- 
nances, ill  their  demesne  as  of  freehold,  to  wit,  for  the  term 
of  their  lives,  and  the  life  of  the  longer  liver  of  them,  in 
the  time  of  peace,  in  the  time  of  the  said  lord  Charles  the 
Second,  by  taking  the  esplees  thereof  to  the  value  of  10/. ; 
and  being  so  sebed  thereof,  the  said  first-named  Richard 
Tolson,  on  the  2d  July,  1689,  died,  leaving  the  said  Anne 
his  wife   him  surviving ;    and  the  said  Anne,  on  the  27th 
March,  1714,  died,  leaving  the  said  first-named  Henry  ToUon 
her  surviving ;  who  thereupon,  by  virtue  of  the  said  gift,  and 
.  by  force  of  the  statute  for  transferring  uses  into  possession, 
became  and  was  seised  of  the  said  tenements,  with  the  ap- 
.  purtenances,  in  his  demesne  as  of  fee-tail,  (to  wit,  to  him 
and  the  heirs  male  of  his  body  upon  the  body  of  the  said 
inwccs  his  wife   begotten,  or  to  be  begotten),  in  the   time 
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1822.       of  peace,  in  the  time  of  the  lady  Anne,  late  Queen  of  Eng' ' 
'-^^'^        land,  by  taking  the  esplees  thereof  to  die  value  of  lOZ. ;  and 
DeAaodant;   the  said  first-named  Henry  Tohon,  on  the  27rti  September, 
D^ml^t     ^'^^^f  ^^^f  leaving  Henry  Tolson,  his  son  and  heir  male  of 
his  body  on  the  body  of  the  said  Frances  his  wife  begotten, ' 
him  surviving ;  whereupon  the  right  to  the  said  tenements, 
with  the  appurtenances,  descended  from  the  said  first-named 
Henry  Tohon  to  the  said  Henry  Tolson  his  son,  as  tenant  in 
tail  male,  according  to   the  form  of  the  gift  aforesaid ;  and 
the  said  last  named  Henry  Tolson  on  the  10th  September, 
1729j  died,  leaving  Henry  Tohon  his  eldest  son  and  heir  of 
his   body  lawfully  begotten,  and  fVilliam  Tolson  his  second 
son,  lawfully  begotten,  him  surviving ;  whereupon  the  right 
to  the  said  tenements^  with  the  appurtenances,  descended  to 
the  said  last-named  Henry  Tolson,  as  tenant  in  tail  male,  ac 
cording  to  the  form  of  the  gift  aforesaid ;  and  the  said  last- 
named  Henry  Tolson,  on  the  2d  February,  1763,  died,  with- 
out issue  male   of  his  body  lawfully  begotten,  leaving  Bl- 
chard  Tolson,  son  and  heir  of  the  body  of  the  said  fVUliam 
Tolson,  lawfully  begotten,  him  surviving,  (the  said  William 
Tolson  having  died  in   the  life-time  of  the  said  last-named 
Henry  Tolson,  on  the  SOili  September,   1748);  whereupon 
the  said  Richard  Tolson,  as   heir  male  of  the  said   Henry 
Tolson  his  grand-father,  after  the   death  of  the  said  ffenry 
Tolson  his  uncle,  the    right   to  the   said  tenements,   with 
the  appurtenances,  descended  as  tenant  in  tail  male,  accord- 
ing to  the   form   of  the  gift  aforesaid ;  and  the  said  last- 
named  Richard  Tolson,  on  the  23d  June^  1815,  died,  leav- 
ing  the  said  Richard  Henry  Tolson,  the  now  demandant, 
his   only  son   and  heir  of  his  body  lawfully  begotten,  him 
surviving ;  whereupon  the  right  to  the  said  tenements,  with  the 
appurtenances,  descended  to  and  now  remaineth,  and  ought 
ta  remain  in  the  said  Ricliard  Henry  Tohon,  the  demandant, 
according  to  the  form  of  the  gift  aforesaid  ;  for  that  the  said 
first- named  Henry  Tohon  died,  leaving  the  said  Henry  TU- 
son,  the  son  and  heir  male  of  his  body  on  the  body  of  the 
said  Frances  his  wife  begotten,  him  surviving :  and  for  that 
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the  said  Ias^nfUIled  ffenry  Tohon  died,  leaving  the  said        1822. 
Henry  Tolson,  the  son  and  heir  of  his  body  lawfiilly  be- 


To  Liovy  ' 
gotten,  him  surviving;    and    for   that  the  said  last-named   DemandaBt; 

Henry  Tolson  died  wjthoiit  issue  male  of  his  body  lawfully  D^,f^1|^t. 
begotten ;  and  for  t^at  the  said  William  Tolson  died  in  the 
)ife-time  of  the  said  Henry  Tolson,  leaving  the  said  Richard 
Tolson,  the  son  and  heir  of  his  body  lawfully  begotten ;  and 
for  that  the  said  last-named  Richard  Tolson  died,  leaving  the 
said  Richard  Henry  Tolson,  the  now  demandant,  the  son 
and  heir  of  his  body  lawfully  begotten,  him  surviving;  and 
therefore  he  brings  suit,  8cc. 

llie   defendant    pleaded  thirty-two   pleas,    on   the  first 
twenty-four  of  which  issues  were  joined.     The  twenty-fifth 
plea  alleged,  that  the  supposed  title  and  cause  of  action,  (if 
any),  to  and  for  the  tenements  aforesaid,  with  the  appurte- 
nances, above  demanded,  did  not  first  descend   or  fall,  by 
force  of  the  supposed  gift  aforesaid,  withiu  twenty  years  next 
before  the  suing  out  of  the  original  writ  of  the  demandant  in 
this  behalf.    The  twenty-sixth  plea  alleged,  that  tlie  supposed 
title  and  cause  of  action,  (if  any),  to  and  for  the  tenements 
aforesaid,  with  the  appurtenances  above  demanded,  did  first 
descend  more  than  twenty  years  before  the  suing  out  of  the 
said  original  writ  of  the  demandant.    The  twenty-seventh  plea 
alleged,  that  the  first-named  Henry  Tolson,  more  than  twenty 
years  before  the  suing  out  the  original  writ  of  the  demandant 
against  the  defendant  herein,  to  wit,  on  the  27th  September, 
1724,  di^d,  upon  whose  decease  the  supposed  title  and  cause 
of  action,  (if  any),  to  and  for  the  tenements  aforesaid,  with 
the  appurtenances  above   demanded,  by  force  of  the  sup- 
posed gift  in  the  count  mentioned,  immediately  devolved  upon 
and  fell  to  the  said  Henry  Tolson  his  son,  as  in  the  count 
alleged ;    and  that    the  said  last-mentioned  Henry  Tolson 
did  not,  upon  or  after  the  death  of  the   said  first-named 
Henry  Tolson,  ever  enter  into  the  tenements  aforesaid,  with 
the  appurtenauces  above  demanded,  by  force  of  the  sup- 
posed gift  aforesaid,  upon  or  after  the  death  of  the  said  first- 
uamed  Henry  Tolson ;  aud  that  the  said  supposed  title  and 
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ToLSoir, 
Demandant ; 

Kayb, 
DeiendaaU 


cause  or  action,  (if  aoy),  to  and  for  the  teoemeots  afores^, 
Yfitb  the  appurtenances  above  ^demanded,  did  not  first  £all  to 
the  said  Henry  Tolson,  the  son  of  the  said  first-named  Henry 
Tohon,  by  force  of  the  supposed  gift  aforessudi  upon  or 
after  the  death  of  the  said  first-named  Henry  Tolson,  within 
twenty  years  next  before  the  suing  out  of  the  original  writ 
of  the  demandant  in  this  behalf.    The  twenty-eighth  plea 
alleged^  that  Henry  ToUon,  the  son  of  the  first4iamed  Henry 
Tobont  died  more  than  twenty  years  before  the  suing  out  of 
the  original  writ,  upon  whose  decease  the  title  to  the  tene- 
ments aforesaid,  by  force  of  the  supposed  gift  in  the  count 
mentioned,  devolved  upon  and  fell  to  Henry  Tolson  his  son; 
and  that  the  latter  did  not  thereupon  enter  into  the  tenements 
aforesaid;  and  that  the  title  tliereto,  above  demanded,  did 
not  first  fall  to  the  said  Henry  ToUon,  the  son  of  the  said 
Henry  Tohou,  the  son  of  the  said  first-named  Henry  Talwn, 
within  twenty  years  nest  before  the  suing  out  of  the  ori^aal 
writ  of  the  demandant.     The  twenty-ninth  plea  alleged,  that 
Henry  To/son,  the  son  of  the  said  Henry  Tolson,  the  son  of 
the  said  first-named  Henry  ToUon,  died  more  than  tweatj 
years  before  the  suing  out  of  the  original  writ  of  the  de- 
mandanty  witliout  any  heirs  male  of  his  body   lawfully  is- 
suing ;  whereupon  the  supposed  title  and  cause  of  action,  (if 
any),  to  the  said  tenements,  by  force  of  the  gift  aforesaid, 
devolved  upon  and  fell  to  Richard  Tolson,  the   eldest  sea 
and  heir  of  IVilliam  Tolson,  then  deceased,  the  second  soa 
of  Henry  Tolson,  the  son  of  the  first-named  Henry  ToboHf 
as  heir  male  of  his  the  said  Richard  Tolson's  grand-father, 
after  the  death  of  his  said  uncle  the  said  Henry  Tolson,  the  soa 
of  the  said  Henry  Tolson,  the  son  of  the  said  first-named  Heifry 
Tolson ;  and  that  the  said  Richard  Tolson^  the  son  and  beir 
of  the  said  IVilliam  Tolson,  the  second  son  of  Henry  Tolson, 
the  sou  of  the  first-named  Henry  Tolson^  did  not,  upoa  or 
after  the  death  of  the  said  Henry  Tolson,  his   uncle,  ever 
enter  into  the  tenements  by  force  of  the  gift  aforesaid  ;  and 
that  the  said  supposed  title  and  cause  of  action,  (if  any),  \^ 
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tbe  tenemeots  aforesaidi  did  not  fint  fall  to  the  said  Richard  1832. 
Telion,  tbe  son  and  heir  of  the  said  fVilKam  ToUon,  the  tolson 
second  son  of  the  said  Henry  Tobon,  the  son  of  the  first-  Demsndaot; 
named  Henry  Tobon,  within  twenty  years  next  before  the  Defeadsat* 
suing  out  of  the  orqpnal  writ  of  the  demandant*  The  thir* 
tieth  plea  alleged,  that  though  true  it  is  that  the  right  to  the 
tenements  did  descend  from  the  first^named  Henry  Tohon 
to  the  said  Henry  Tobon  the  son,  as  tenant  in  tail  male ; 
nevertheless  for  a  plea  in  this  behalf,  the  defendant  averred, 
that  the  said  last-named  Henry  Tobon  was  not  seised  in  his 
demesne  as  of  fee-tail,  by  taking  the  esplees  of  the  tenements 
aforesaid  within  twenty  years  next  after  his  right  to  the  same 
first  descended.  The  thirty-first  plea  alleged,  that  though 
true  it  is  that  the  right  to  the  tenements  did  descend  from 
the  bst-named  Henry  Tolson  to  said  Henry  Tolson  his  son,  as 
tenant  in  tail  male ;  nevertheless  for  a  plea  in  this  behalf, 
the  defendant  averred,  that  the  said  last-named  Henry  Tobom 
was  not  seised  in  his  demesne  as  of  fee-tail  of  the  said  tene- 
ments by  taking  the  esplees  thereof  within  twenty  years  next 
after  his  right  thereto  first  descended.  The  thirty-second 
plea  was  similar,  in  terms,  to  the  thirtieth  and  thirty-first, 
alleging,  that  though  true  it  is,  that  the  right  to  the  said  tene- 
ments did  descend  to  the  said  Richard  Tobon  as  heir  male  of 
his  grand-father  Henry  after  the  death  of  his  uncle  Henry 
Tobon,  as  tenant  in  tail  male,  yet  that  the  said  Richard 
Tobon  was  not  seised  in  fee-tail  by  taking  the  esplees  witliiu 
twenty  years  next  after  his  right  first  descended. — ^The  de- 
mandant, in  his  replication  to  the  twenty-fifth  plea,  after  pro* 
testing  that  the  same  was  insufficient  in  law,  and  that  he  was 
not  bound  to  answer  the  same  ;  nevertheless,  for  replication 
in  this  behalf  alleged,  that  on  the  £dd  June,  1815,  i2i- 
chard  Tolson,  the  father  of  the  demandant,  died,  leaving  the 
latter  his  only  son  and  heir,  him  surviving ;  whereupon  tbe 
right  to  the  tenements  above  demanded,  did  first  descend  and 
fall  to  him  within  the  space  of  twenty  years  next  before  the 
suing  out  of  his  original  writ.    There  was  a  similar  repU** 
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1892.       cation  ta  the  twenty-sixth  plea.    The  replicatioiis  to  tbe 


^  twenty-seventh^  twcuty-eighth,  twenty-ninth,  diirtieth,  thtrty- 

Demandant ;  first,  and  thirty-second  stated  a  descent  upon  the  demandant 

Defendant,    within  twenty  years  next  before  the  suing  out  of  hi3  or^oal 

writ.    The  defendant  demurred  generally  to  the  replications 

to  all  those  pleas,  and  the  demandant  joined  in  demurrer. 

The  cause  now  came  on  for  argument,  when 

Mr.  Serjt.  Hulhck  in  support  of  the  demurrer,  submitted, 
tliat  although  the  replications  to  those  pleas  were  argumen- 
tative, and  did  not  expressly  deny  or  put  in  issue  the  alle- 
gations contained  in  them,  still,  that  tbe  question  raised  bj 
the  demurrer,  depended  on  the  construction  to  be  put  upon 
the  statute  of  limitations,  21  Jac.  1.  c.  16.  s.  1,  viz.  whether 
after  a  right  of  entry  has  once  accrued  to    issue  in   tail  and 
he  omits  to  assert  his  right,  and  make  an  entry  within  twenty 
years,  each  succeeding  tenant  in  tail  has  a  like  period  within 
which  he  may  bring  hi^formedon  after  the  descent  cast  upon 
him  ;  or   in  other  terms,  whether  upon  the  death  of  a  pre- 
ceding tenant  in  tail,  a  new  title   and  cause  of  action  first 
descends  to  the  succeeding  tenant  in  tail,  as  issue   of  the 
original  donee,  so  as  to  bring  him  within  the  letter  of  the 
statute.     There  is  no  case  precisely  in   point ;  but  the  de- 
cisions on  the  statute  of  Fines  (a)  appear  to  bear  a  strong 
analogy  to  the  present,  from  which  it  must  be  inferred,  tbit 
the   time  under   the  statute  of  James,  within  which  a  ftur* 
medon  in  descender  ought  to  be  commenced,  begins  to  nm, 
when  the   title  descends  to  the  first  heir  in  tail.     This  will 
depend  chiefly  upon  the  language  of  the  statute  itself.    Be- 
fore  it  was  passed,  there  was  an   infinity  of  statutes  as  to 
when  a  right  of  entry  was  barred  by  discontinuance,  fine,  or 
non-claim ;  but  the  express  object  of  the   statute   in   ques- 
tion was  for  the  quieting  of  mens  estates,  and  avoiding  of 
suils ;  and  by  the  first  section  it  is  enacted,  that  **  all  writs  of 

(a)  4  lien,  7.  c.  24. 
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formedon  in  descender ^  remainder  or  reverter  of  any  lands  to        182!2. 
be  sued  or  brooght  bj  means  of  any.  tide  or  cause  thereaftor 


^iwfcff  si4%aa 

happening,  shall  be  sued  or  taken  within  twenty  years  next  ]>en»adaiit; 
after  the  title  or  cause  of  action  firsi  descended  or  faUea/'  D^^dut. 
By  these  words  it  is  quite  clear  that  die  tide  of  an  estate- 
tail  jfirs^  descends  or  f^  on  the  first  heir  in  taU,  wlio  in 
this  case  was  Henry  Tolson  the  first  issue  in  tail,  and  whose 
tide  accrued  in  the  year  1724.  If  therefore,  the  first  issve 
male  does  not  enter  within  twenty  years  next  after  his  right 
shall  accrue,  he  and  his  issue  are  for  ever  barred  by  the  sta- 
tute ;  for  by  the  latter  part  of  the  first  section,  it  is  enjoined, 
that  ^'  no  person  shall  make  any  entry  into  any  lands,  &c. 
but  within  twenty  years  next  after  his  right  or  dde  shall  Jint  . 
descend  or  accrue ;  and  that  in  default  thereof,  such  person 
so  not  entering,  and  his  heirs,  shall  be  utterly  disabled  from 
siu:h  entry."  It  was  the  intenUon  of  the  Legislature  to  con- 
fer a  right  on  the  first  heir  in  tail  only,  for  if  each  succeed- 
ing heir  was  to  be  allowed  the  period  of  twenty  years  and 
have  a  fresh  right  of  entry,  the  olgect  of  the  statute  would 
be  completely  defeated,  for  new  claimants  might  arise,  al« 
though  a  party  might  have  been  in  an  uninterrupted  posses- 
sion for  centuries.  The  second  section  of  die  statute  applies 
only  to  the  disabilities  of  the  first  heir,  to  whom  the  tide  may 
accrue,  and  is  inapplicable  to  the  present  case,  as  it  does  not 
appear  that  Henry  Tolson,  the  first  heir  in  tail,  was  inca- 
pacitated from  taking  the  estate  in  question.  With  respect 
to  authorities,  the  case  of  Doe,  d.  George  ▼.  Jesson  {a),  ap- 
pears to  be  in  favor  of  the  defendant,  where  in  an  action  of 
ejectment,  it  appeared  that  the  ancestor  died  seised,  leaving 
a  son  and  daughter  infants,  and  on  the  death  of  die  ancestor 
a  stranger  entered,  and  the  son  soon  after  went  to  sea,  and 
was  supposed  to  have  died  abroad,  under  age ;  it  was  held, 
that  the  daughter  was  not  entitled  to  twenty  years  to  make 
her  entry  after  the  death  of  her  brother,  but  only  to  ten  years, 
more  than  twenty  years  having  in  the  whole  elapsed,  since 

(a)  6  East,  80. 


650 


CAtBl    IN    HILABT   TBRIC9 


182S. 


Demandant; 

Kays, 
Dcftndant. 


the  death  of  the  person  last  seised ;  and  altfaongh  the  ques- 
tion there  turned  on  the  second  section  of  the  statute  of 
James f  yet  Lord  EUenborough  said  (a),  ^  the  time  allowed 
by  that  statute  for  making  an  entry  might  be  indefinitely  ei- 
tended  if  the  construction  contended  for  by  the  plaintiff  were 
to  be  admitted.  There  is  no  calculating  how  &r  it  miglit 
be  carried  by  parents  and  children  dying  under  age,  or  cou- 
tinuing  under  other  disabilities  in  succession.  The  word 
'  death'  in  that  clause,  must  mean  and  refer  to  the  deadi  of 
the  person  to  whom  the  right  first  accrued,  and  whose  heir 
the  claimant  is ;  and  the  statute  meant  that  the  heir  of  eveiy 
person,  to  which  person  a  right  of  entry  had  accrued  dunag 
any  of  the  disabilities  there  stated,  'should  have  ten  yesn 
from  the  death  of  his  ancestor,  to  whom  the  right  first  ac- 
crued during  th^  period  of  disability,  and  who  died  under 
such  disability,  (notwithstanding  the  twenty  years  from  the 
first  accruing  of  the  title  to  tlie  ancestor,  should  have  before 
expired.)"  These  observations  are  particularly  applicable  to 
the  present  question;  and  in  CoUerelly.  DuttoH{b)f  itusi 
determined,  that  when  once  the  statute  has  began  to  nn» 
nothing  stops  it ;  as  where  a  tenant  in  tail  left  issue  ia  til 
two  sons,  infants,  and  the  eldest  having  attained  tweo^-oae, 
died  without  issue,  it  was  held  that  tlie  statute  continued  to  m 
against  his  brother,  although  a  minor  ;  and  it  having  beensag- 
gested  in  the  course  of  the  argument  in  that  case,  that  thenatoic 
of  an  estate->tail  was  distinguishable  from  another  estate,— 
Mr.  Justice  Heath  observed  (c),  '*  there  is  no  such  difference 
between  the  issue  in  tail  and  other  heirs,  as  is  supposed;' 
and  Mr.  Justice  Chambre  added,  "  the  ten  years  do  not  no 
at  all  while  there  is  a  continuance  of  disabilities,  but  thej 
run  without  intermission  from  the  time  that  the  disabilitief 
first  cease;"  and  in  Doe,  d.  Duroure  v.  Jon&  (d),  it  wsi 
decided,  that  ^hen  once  the  five  years  allowed  to  an  inftat 
to  make  an  entry  for  the  purpose  of  avoiding  a  fine,  begiBi 


(a)  6  East,  84. — (6)  4  Taunt,   8f6. (0^^-  ^^' 

Rrp.  500. 
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the  time  continaes  to  run,  notwithstanding  any  subsequent       18&5L 


disability ;  and  Lord  Kenyan  there  said  (a),  **  be  never  beard 
it  doubted,  till  the  discussion  of  thatcasci  whether,  when  Demandaot: 
any  of  the  statutes  of  limitations  bad  begun  to  run,  a  sub-  Pefeadaai. 
sequent  disability  would  stop  their  running,  and  if  the  dis- 
ability would  have  such  an  operation  on  the  construction 
of  one  of  those  statutes,  it  would  also  on  the  others^''  The 
universality  of  that  principle  therefore,  is  directly  appli- 
cable to  the  present  case,  aud  the  defendant's  pleas  are  a 
complete  answer  to  the  demandant's  right  of  action,  as  his 
4itle  has  not  descended  to  him  within  the  space  of  twenty 
years  next  before  the  suing  out  of  hb  original  writ. 

Mr.  Sei^uFaughan,  caniri. — ^The  simple  question  is,iK'faeQ 
did  the  demandant's  title  first  descend  or  accrue  to  him :— ^ 
or  in  other  terms,  did  it  in  construction  of  law,  descend  to 
bim  on  the  death  of  the  donee,  when  the  title  of  the  first 
tenant  in  tail  accrued,  or  on   the  death  of  the  demandant's 
father,  who  died  within  the  last  six  years  ?    This  will  depend, 
first  on    the  construction  of  the  statute;  secondly,  on  the 
peculiar  nature  of  the  estate;    and  thirdly,  by  analogy  to 
decided  cases ;  for  there  is  no  authority  directly  in  point.     In 
Cruise's  Digest  (A)  it  b  said,  that  ''  it  has  never  been  deter- 
mined, whether  under  the  statute  21  Jac.  1.  c.  16.  s.  1,  a 
person  claiming  an  estate-tail  by  descent,  is  baned  by  the 
neglect  of  the  preceding  person  entitled  to  the  estate-tail  in 
not  making  an  entry  or  bringing  a  writ  offormedon  within 
twenty  years  from  the  time  his  title  accrued."    [Lord  Chief 
Justice  Dallas. — But  it  b  there  said  (c),  that  the  general 
opinion  is,  that  in  consequence  of  the  words^rs^  descended f 
if  a  person  entitled  to  an  estate-tail,  neglects  to  bring  hb 
writ  offormedon  within  twenty  years  after  his  title    first 
descends,  he  and   also  hb  issue,  will  be  barred,  for  if  the 
issue  brings  a  formedon,  it  may  be  answered,  that  the  title 
first  descended  to  his  predecessor  upwards  of  twenty  years 

(«}  4  Term  Rep.  310.  (6)  Vol.  iii.  Sd  tdit  481.        ■  (0  U*  4St. 
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lMf»        before,  and  that  this  coiutraction  was  confirmed  by  tbe  ofi' 
J^'^        iiioa  of  the  niqofitj  of  the  Judges  in  die  case  of  Stavel  w.lAfrd 
PcMBdaaV ;    Zomck  («)•]    The  deBiandant  is  not  baned  by  the  statute  from 
^^^       bringing  thb  action  on  principle.    Issue  in  tail  do  not  take 
in  the  character  of  heir  to  their  immediate  predecessor,  but 
as  issue  of  the  body  of  the  first  donee.    Such  issue  there* 
fore  take  per  formam  doni,  and  have  m  new,  distinct,  sub* 
stantive  and  paramount  title,  and  are  therefore  not  affected 
by  any  acts  or  laches  of  their  ancestors.    They  consequeatij 
take  by  purchase  rather  than  by  descent,  or  at  all  events, 
take  partly  per  formam  dofii,  and  pnrtly  by  deecent*    Hcit 
therefore,  the  demandant  has  a  paramount  title,  not  dqxn- 
dant  on  the  acts  of  his  predecessors,  but  as  tfie  heir  in  tail 
of  tbe  donee.    The  statute  of  Jame$  being  in  restraint  aad 
abri^;ment  of  the  common  law,  must  be  construed  strictly, 
as  was  tbe  previous  statute  of  the  32  Hem.  8.  c.  2,  by  tbe 
fifth  section  of  which  it  was  enacted,  that  *<  aliybrm^dimf  im 
reverter  or  remainder  shall  be  sued  and  taken  within  fifty 
years  next  after  the  tide  and  cause  of  action  fallen  ;**  and  is 
Whiiion  v.  Crompton  {b),  it  was  held,  that  m  formedon  is 
descender  was  not  within  that  statute,  as  it  was  an  actioa 
possessory,  and  not  a  writ  of  rq;ht,  nor  did  it  cooie  wichia 
the  nature  of  such  a  formedon  as  was  comprised    in  tbe 
statute.     The  same  rule  is  laid  down  in  Bacon's  Abridge 
ment  (c),  viz,  that  that  statute  does  not  extend  to  a  fonneden 
in  descender.    So  in  BrooKs  Readings  on  the  same  statute  {i)^ 
where  an  heir  in  tail,  who  was  within  age  at  tbe  time  of  tbt 
statute,  brought  a  writ  of  right  after  ascension,  &c.  upon  tbt 
ancient  limitation,  and  witfaon  the  six  years,  and  he  and  tbs 
tenant  joroed  the  mise  upon  die  mere  droits  and  after  tbt 
demandant  made  default,  by  which  judgment  final  vras  gifOH 
and  he  died  within  the  six  years ; — it  was  said  that  tbe  bdr 
should  have  an  action  within  other  ttx  years,  notwithstandiag 
this  judgment,  for  that  he  should  have  a  formedon,  becaoit 

(a)  I  Plow.  374. (6)  Dyer,  278. (c)  1\u  LimiUtiM  of 

Actions,  (B.)  (tf)P«ge  133. 
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Ifae  defiiult  was  the  act  of  the  father,  which  riiould  not  pre-        1822. 
Jadice  the  issue  id  tail  bj  the  statute  of  WeUmimitr  the  se-     xoijoii 
cond.    That  was  determined  ou  the  ninth  section  of  the  sta-   BemandAiiti 
tute  32Hen.  8.  c.  2.  by  which  it  was  provided,  that  ^'if  infants     Defendant 
or  feme  coverts  died  during  their  minority  or  coverture,  and  no 
determination  or  judgment  were  had  of  such  titles,  actions,  or 
rights  which  had  accrued  to  them  ;  then  that  their  next  heir 
should  have  the  like  liberty  and  advantage  to  sue  within  sis 
years  next  after  the  death  of  the  ancestor,  as  such  ancestor 
might  have  had  within  the  six  years  ^'^  and  the  statute  of  James 
being  in  pari  maierid,  must  receive  an  equally  strict  construc- 
tion. \y[T.  Justice Burrottgh. — jBrooi*«J2«£iJii?g5  were  merely 
a  course  of  lectures,  and  he  does  not  cite  any  authority  in 
support  of  that  case ;  besides,  it  is  there  stated  that  an  heir 
in    tail  brought  a  writ  of  right ;  if  he  did  so,  it  was  in 
his  own  default,  for  such  writ  applies  only  to  an  estate  in 
fee;  and  it  appears  to  me,  that  he  cannot  bring  a  writ  of 
formedon  if  there  has  been    a  discontinuance  more  than 
twenty  years  from   the  time  the  title  descended  to  the  first 
heir  in  tail.]     The  word  *'  heirs''  is  not  introduced  in  the 
second  clause  of  the  first  section  >  of  the  statute  of  James, 
which  relates  to  writs  of  formedon,  and  which  alone  pro* 
vides  as  to  the  time  within  which  persons  shall  make  an  entry 
into  lauds,  after  their  title  shall  have  first  accrued ;  from 
whence  it  may  be  presumed,  that  the  statute  did  not  intend 
to  bar  such  heirs.    The  nature  of  an  estate  of  an  heir  in 
tail  therefore,  as  far  as  regards  a  writ  oi  formedon^  is  alto- 
gether different  from  that  of  an  heir  claiming  under  his  ances* 
tor;  and  the  distinction  is  thus  laid  down  in  Rater's  case  (a). 
**  If  a  man  makes  a  gift  to  one  and  the  heirs  of  his  body, 
and  he  hath  issue  a  son  and  a  daughter  by  one  venter^  and  a 
son  by  another  venter,  and  the  father  dies,  and  the  elder 
son  enters  and  dies,  the  younger  son  shall  inherit  performam 
doni,  for  he  claims  as  heir  of  the  body  of  the  donee,  and 
not  generally  as  heir  to  his   brother ;"  and  in  Machell  v. 

la)  3  Rep.  41,  b. 
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IftM.  Clarke  (a),  it  is  laid  down,  Aat  *'  the  reason  why  ffl  estate 
^^^^  made  by  tenant  in  tail  to  commence  after  his  death  is  toid, 
Demnndmit';  is  because  then  the  issue  has  a  nght  paramount  j>fr/onnam 
PeAlnainf.  ''out."  The  same  principle  was  established  in  Hini<m  v. 
Hinton  (b),  where  the  question  was,  whether  an  agreement 
could  be  carried  into  execution  agunstissae  in  tail,  or  remin- 
der claimmg  performam  doni:  and  Lord  Hardtticke  there 
said  (c),  "  If  a  man,  seised  of  an  estate-tail,  wiA  or  without 
remainder  over,  contracts  for  sale,  and  receives  the  purchase- 
money,  and  dies  in  the  6rst  case  without  levying  a  fine,  or 
without  a  recovery  in  the  last  case,  the  Court  would  not  carry 
an  agreement  into  execution  against  the  issue  in  tail ;  as  was 
the  case  of  Mr.  Savil  of  Medley,  who  when  tenant  in  tail, 
chose  rather  to  live  in  gaol  and  be  served  on  plate  there,  than 
to  perform  his  agreement ;  but  the  ground  of  that  is,  that  the 
ifssue  in  tail  in  the  one  case,  or  the  remainder-man  h  die 
other,  claim  per  Jormam  doni  from  the  creator  or  author  of 
the  estate-tail ;  ariolherefore,  though  in  the  power  of  tenant 
in  tail  to  be  barred  by  a  particular  conveyance,  that  not  beiqg 
done,  the  Court  cannot  take  away  that  right  they  derive,  not 
from  the  tenant  in  tail,  but  from  the  author."  The  effect  of 
the  construction  to  be  put  on  the  statute  of  James,  as  con- 
t\snded  for  by  the  defendant,  would  be  to  work  the  same 
mischief  that  might  be  effected  by  passing  a  fine  or  suffiering 
a  recovery ;  and  in  case  of  a  decree  against  tenant  in  tail  to 
levy  a  fine,  who  dies  before  he  has  performed  the  decree, 
the  issue  is  not  bound,  because  be  claims  paramount  the 
tenant  in  tail,  and  per  formam  doni.  Frederiek  ▼.  JPmb- 
rick  (d).  So  here,  the  issue  is  bet  to  suffer  on  account  ef 
the  neglect  or  default  of  his  predecessors.  Th6  doctiine 
laid  down  in  the  case  of  Doe,  d.  George  v.  Jes^on,  » 
founded  neither  on  reason  nor  principle,  viz.  that  the  daugh- 
ter, whose  brother  had  died  a  minor  before  entry,  after  the 
ancestor's  death,  was  entitled  to  ten  years  only  for  the  purpose 

(a)  «  Ld.  Raym.  781 (b)  SVe».  ten.  631.— —(c)  Id,  634.« 

(d)  1  Peerc  Wmi.  7«1. 
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of  briiq;ing  her  ^ectmeot  from  the  time  of  her  brother's  1822. 
decease,  the  ancestor  having  been  dead  more  than  twenty  years  trouoif 
in  the  whole ;  and  the  Court  of  King's  Bench,  without  hearing  D^andalit ; 
argument  in  support  of  the  rule  foi^  setting  aside  the  verdict,  DafeuUuiL 
merely  decided  that  there  should  be  a  new  trial.  That  decision 
however,  was  afterwards  impeached,  if  not  expressly  over- 
ruled, in  the  House  of  Lords  (a).  In  Cotterelly*  Dii/^oii,the 
demandant  did  not  bring  his  writ  of formedon  until  fourteen 
years  after  he  became  of  age^  although  more  than  twenty  years 
had  elapsed  after  the  title  had  first  descended  to  him ;  besides, 
that  case,  as  well  as  Doe,  d.  George  v.  Jeuon,  depended  on 
the  construction  of  die  second  section  of  the  statute  of  Jame$, 
as  the  first  heir  in  tail  laid  under  a  disability.  This  case  there- 
fore is  distinguishable,  as  it  turns  entirely  on  the  constructioo 
tpf  the  first  section  of  that  statute.  The  case  of  Stowel  v« 
Xord  Zoueh  (b)  b  inapplicable  to  the  present,  as  the  only 
point  there  raised  was  on  the  meaning  of  the  words  con- 
tained in  the  statute  of  Fines,  4  Hen.  7.  c.  24,  where  a  difii* 
-Cttlty  had  arisen  from  that  of  ^'  death"  not  having  been  in- 
troduced therein.  Besides,  fines  levied  under  that  statute  con- 
clude as  well  privies  as  strangers;  and  the  word  ''first''  is  not 
•mentioned  therein  with  reference  to  the  time  of  bringing  the 
action.  On  the  construction  of  all  the  statutes  therefore,  and 
•more  particularly  on  that  of  fVestmmier  the  second,  as  well  as 
on  the  peculiar  nature  of  the  estate  of  the  demandant,  he 
is  entitled  to  the  indulgence  of  the  -Court,  and  more  parti- 
cularly so,  as  his  title  did  not  descend  or  accrue  to  him  until 
the  death  of  his  father  in  1815,  and  he  had  twenty  years 
from  that  time  within  which  he  might  bring  his  writ  otfof^ 
tnedon,  as  he  was  not  to  be  prejudiced  by  die  neglect  or 
drfault  of  bis  ancestors. 

'  (a)  Mr.  Seijt.  Bomntfitetf  omieui  curia!  obserred,  that  a  case  of  Doe,  d. 
Wright  T.  JesMfi,  was  argaed  io  the  King's  Bench,  as  to  the  constroc* 
tion  of  the  word  ^<  heirs"  in  a  will,  and  that  the  decision  of  that  Court 
was  afterwards  over-ruled  in  the  House  of  Lords  ;  but  that  it  did  not 
enbrace  any  point  similar  to  that  raised  in  the  case  of  Dpe,  d.  Gwrgt  v. 
^iiatm.    See  5  Manle  &  Selw.  95.    5  Bam.  de  Aid.  468. 

(h)  1  Plow.  S53. 

o  o'S 
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1B22.  Mr.  Scrjt.  Hullock,  in  reply.    The  decision  in  the  case 

ToLsoif       ^'  ^^^9  ^'  George  V.  Jesson,  has  never  heen  impeached^  and 
D«mandMit;  the  subsequent  case  of  Doe,  A.Wright  v.  Jesson,  turned  eo- 
Dtfendaai.     tirely  upon  the  coostruction  of  a  devise,  tsiz.  whether  a  devisee 
and  his  children,  who  were  born  after  the  death  of  the  tes- 
tator,  took  an  estate  in  tail  or  for  life.  Although  it  has  beea 
stated  that  the  question  embraced  in  this  case  has  never  been 
determined,  and  Cruises  Digest  has  been  referred  to  io  support 
of  that  position,  still  that  learned  author  proceeded  to  observe, 
that  the  general  opinion  is,  that  in  consequence  of  the  words 
''  first  descended,"  if  a  person  entitled  to  an  estate  tail,  n^- 
lect  to  bring  his  writ  oiformedon  within  twen^  years  after 
hb  title  first  descends,  he  and  also  his  issue  will  be  barred. 
Jt  has  been  said  too,  that  issue  in  tail  take  an  estate  by 
.purchase  rather  than  by  descent ;  but  if  a  tenancy  in  tail 
can  in  any  instance  be  deemed  quad  an  estate  by  purchase, 
the  rule  in  Sfielley's  case  (a),  falls  to  the  ground.    The  argu- 
ment sought  to  be  derived  from  the  statute  of  the  32  Heu.  8. 
is  not  sufficient  to  answer  the  purposes  for  which  it  was  ap- 
plied; for  the  statute  21  Jac.  I,  was  passed  for  the  expres 
purpose  of  the  quieting  men's  estates  and  avoiding  of  suiti, 
as  the  preceding  statute  of  Hen.  8.  was  found  to  be  insuffi- 
cient for  that  purpose.     In  Brook's  Readings  on  the  latter 
statute  it  is  stated,  that  an  heir  in  tail  brought  a  writ  of  rq;ht, 
in  which  he  and  the  tenant  joined  the  mise  upon  the  meredroiL 
That  writ  therefore  was  improperly  brought ;  or  enough  is 
not  stated  to  render  the  position  there  laid  down  an  autho- 
rity.    In  Hinton  v.  Hinion  it  was   decided,  that  an  estate 
tail  could  only  be  barred  by  fine  or  recovery ;  and  that  aa 
heir  in  tail  could  not  be  compelled  to  complete  a  recovery 
which  his   ancestor  had  undertaken  to  suffer,  as  it  would 
operate  as  a  new  mode  of  barring  estates  tail.     It  has  been 
insisted    that    the    statute  of  James   must    be    construed 
strictly,    but  this  would  be   not  only  in  direct  contradic* 
tion  to  the  intent  of  the  legislature,  but  the  uniform  language 
of  the  Judges,  and  more  particularly  so  from   that  of  Lord 

(«)  1  Rep.  104(a). 
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Kenyon,  who  was  clearly  of  opinion  that  the  statutes  of 
Limitation  should  be  liberally  construed.  The  only  cases  ex- 
pressly applicable  to  the  present  question,  are  those  of  Doe,  d* 
George  v.  Jesson,  and  Cotierell  v.  Dutton»    The  third  saving 
in  the  statute  4  Hen.  7.  c.  24,  is  stronger  than  that  in  the 
statute  21  Jac.  1,  as  it  exteuds  to  strangers  who  are  not  par^ 
ties  or  privies  to  the  fine ;    yet  in   Penyston  v.  Lytter  {a\ 
it  was  held,  that  if  tenant  in  tail  be  disseised,  and  the  dis* 
seisor  levies  a  fine,  and  the  tenant  in  tail  suffers  five  years  to 
pass  without  claim,  and  afterwards  dies,  the  issue  in  tail  is 
barred,  for  the  tenant  in  tail  had  a  right  at  the  time  of  the  fine 
levied,  and  therefore  that  the  issue  was  not  within  ibe  saving 
of  the  former  statute ;  and  in  the  statute  of  James,  the  word 
''first"  is  introduced,  which  is  not  to  be  found  in  that  of  fines  ; 
and  in  Stowel  v.  Lord  Zouch,  it  was  expressly  decided,  that  if 
a  person  to  whom  a  right  of  entry  first  accrues,  dies  be- 
fore the  expiration  of  the  five  years,  and  such  right  descends 
to  his  son,  or  heir  at  law,  who  is  then  under  age,  or  la- 
bours under  any  of  the  other  disabilities  mentioned  in   the 
statute  4  Hen.  7.  24.  such  son  or  faeir  must  pursue  his  rights 
within  the  five  years,  which  b^an  to  run  in  the  time  of  his 
ancestor,  otherwise  be  will  be  barred  :  and  in  Doe,  d.  Du- 
roure  v.  Jones  it  was  decided,  that  if  once  the  statute  be*i 
gins  to  run,  it  continues  to  do  so,  notwithstanding  any  sub- 
sequent disability ;  and  in  the  late  case  of  Murray  v.  The 
East  India  Company  (6),     Lord  Chief  Justice  Abbott,    in 
delivering  the  judgment  of  the  Court,  said,  ''  The   several 
statutes  of  Limitation  being  all  in  pari  materia,  ought  [to 
receive  a  uniform  construction,  notwithstanding  any  slight 
variations  of  phrase,  the  object  and  intention  being  the  same. 
The  words  of  the  first  section  of  21  Jac.  1.  c.   16,  as  it 
regards  entry  into  lands  are,  '  that  no  person   or  persons 
shall  make  entry  into  any  lands.    Sec.  but  within   twenty 
years  next  after  his  or  their  right  or  title  which  shall  there*  ' 
after  first  descend  or  accrue  to  the    same.'.    Other  slight 
variations  of  expression  may  be  found  in  other  parts  of  Uiis, 

(a}  C/o.  Eliz.  896.  See  also  3  Rep.  87  (b).  (6)  5  Bam.  8t  Aid.  2U. 


1822. 

TOLBOV, 

Demmndavt; 

Kays, 
IMdMiaiit 
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192%        and  die  statute  d2  Hen.  8.  c.  S.  but  it  k  not  Heceisaiy  to 
JT"^^       particularise  them ;  the  object  of  both  matiifeatly  beiBg  to  limit 
IHoftandmBt;    die  Ume  of  entry  or  suit  to  a  person  in  esse,  capable  of  enter* 
irsfitHsat.     ins  ^^  suingy  and  nothing  more/'    Here,  Henry  Totmn,  the 
first  heir  in  tail>  was  not  only  in  esse,  but  notUag  incapact- 
tated him  from  enteringin  die  year  17€4.    His  ijgbtaiid  tide 
dien  accrued  to  him,  and  it  has  been  admitted  on  the  fine 
of  the  record,  that  no  right  whatever  accmed  to  ihm  pie- 
sent  demandant,  until  the  death  of  his  hAer^  in  the  year 
1815.     On  these  grounds  therefore,  the  defendant  is  en* 
titled  to  judgment. 

Lord  Chief  Justice  Dallas. — I   am  of  ofHuioii  that  ia 

this  case,  the  statute  21  Jac.  1.  c.  16,  begbs  to  ran  when 

the  title  or  cause  of  action  first  falls  or  accrues  ;  and  I  shall 

follow  the  course  adopted  by  my  Brother  Faughanf  and 

shew  the  reasons  on  which  such  opinion  is  founded.    Fnst, 

on  the  words  of  the  statute,  and  its  construction.    Secondly, 

on  the  nature  of  the  estate  ;  and  lastly,  if  necesaary,  on  ihe 

authority  of  decided  cases,  one  of  which  appears  to  me  to 

be  in  substance,  although  not  in  circumstances,  Jipplicabie  to 

the  present,  vfz.  that  of  Cotierell  v.  Dutton.  In  the  first  phce, 

I  cannot  agree  with  the  position,  chat  statutes  of  tbls  desciip- 

tion  ought  to  receive  a  strict  construction ;  on  the  contrary,  I 

I'link  they  ought  to  be  beneficially  expounded,  as  they  were  pss»- 

ed  for  the  purpose  of  supplanting  the  mischief  or  evil  wfaidi 

before  existed,  and  applying  a  remedy  thereto;  and  this  appean 

to  me  to  be  expressly  pointed  out  or  recorded,  by.thejvery  fint 

words  of  the  statute,  which  are  '^  For  the  quieting  of  men's 

estates,  and  avoiding  of  suits.''  In  construing  this  .statute,  ai 

well  as  others  of  a  like  description,  they  must  be  considered, 

as  they  were  emphatically  termed  by  Lord  Kenyan,  as  statutes 

of  repose,  and  this  has  since  been  adopted  as  the  govenung 

principle  by  which  the  Courts  were  to  be  guided  aa  to  sack 

construction.  First  then,  the  words  of  the  statute  as  applicable 

to  this  question  are,  **  That  all  writs  of formedon  in  descender^ 

remainder  and  reverter,  of  or  for  any  manors^  lands,  or  other 
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JiereditameoU  wbatooever,  at  any  time  thereafter  to  be  sued  X832. 
<Mr  brought  bj  meaos  of  auj  title  or  cause  thereafter  happen-  't^^^ 
mg,  shall  be  sued  and  taken  within  twenty  years  next  after  the  DcaumdmBt; 
title  and  cause  of  action  first  descended  or  fallen^  and  at  no  |>tfriiiliat. 
time  after  the  said  twenty  years.^  When  then  did  the  title  or 
cause  of  action  first  descend  or  fidl  in  the  present  case  ?  It 
descended,  in  the  first  instance,  on  the  first  tenant  in  tail,  who 
suflfered  more  dian  twenty  years  to  elapse  without  making  any 
entry,  or  taking  any  steps  whatever  to  assert  his  right.  Fol- 
lowing the  words  of  the  statute  further ;  are  those  claiming 
under  him,  or  his  heirs  barred  by  his  neglect,  under  the  words 
*'fa'st  descended  or  fallen  ?**  It  appears  to  me,  that  for  this 
porpose,  it  is  only  necessary  to  advert  to  the  latter  words  of 
that  clause,  which  enact,  that  "  no  person  or  persons  should, 
at  any  time  thereafter,  SMike  any  entry  into  any  lands,  tene- 
ments, or  hereditaments,  but  within  twenty  years  next  after  his 
or  their  right  or  title,  which  should  thereafter  first  descend  or 
accrue  to  the  same  ;  and  that  io  default  tliereof,  such  per- 
sons so  not  entering,  and  their  heirs,  should  be  utterly  ex- 
cluded and  disabled  from  such  entry  after  to  be  made."  On 
this  statute  therefore,  the  object  of  which  was  to  quiet  the 
possession  of  men's  estates,  is  it  fiilling  in  with  the  pur- 
pose for  which  it  was  passed,  and  which  provides  for  the 
party  who  shall  first  make  claim ; — to  say,  that  after  a  lapse  - 
of  a  centmy,  or  any  greater  distance  of  time,  it  shall  be 
competent  for  the  issue  in  tail  to  set  up  a  claim  of  this 
description  i  It  has  been  admitted,  that  no  line  can  be 
drawn  as  to  the  number  of  years  within  which  such  claim 
might  be  made.  If  this  were  allowed,  instead  of  the  sta« 
tute's  being  for  the  quieting  of  men's  estates,  it  would  pro- 
duce the  contrary  effect,  and  tend  to  disturb  the  possession 
of  all  real  property.  As  well  therefore,  on  sense  and  rea- 
son, as  with  reference  to  the  object  for  which  the  statute  was 
passed,  it  appears  to  me  to  be  clear,  that  on  the  construction 
of  it,  a  writ  of  this  description  must  be  sued  out  within  twenty 
years  next  after  the  title  first  descended,  and  as  that  was  nut 
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1822.  done  by  the  first  heir  in  tail^  his  heirs  are  thereby  Gondoded. 
f^^^^  With  respect  to  authorities,  I  shall  refer,  in  the  first  place,  to 
P«maodaut ;  the  case  of  Doe,  d.  George  v.  Jesson  (a),  not  as  goveming  ^ 
UdendanL  present,  as  it  is  mainly  distinguishable  in  circumstances,  bat 
for  the  language  adopted  by  Lord  EUenborough,  in  delitrertng 
his  judgment.  His  Lordship  there  said  (6), ''  The  time  allow- 
ed  by  the  statute  for  making  an  entry,  might  be  indefinitely 
extended,  if  the  construction  contended  for  by  the  plaintiff 
were  to  be  admitted.  There  is.no  calculating  how  hr  it 
might  be  canied  by  parents  and  children  dying  under  age, 
or  continuing  under  other  disabilities  in  succession ;"  and 
then  applying  himself  to  the  construction  of  statutes  of  this 
description,  he  further  said,  *'  The  word  *  death,'  in  the  se- 
cond section  of  the  21  Jac.  1.  c.  16,  must  mean  and  refer 
to  the  death  of  the  person  to  whom  the  right  first  aocnied, 
and  whose  heir  the  claimant  was ;  and  the  statute  meant 
(hat  the  heir  of  every  person,  to  which  person  a  right  of 
entry  had  accrued  during  any  of  the  disabilities  there  stated, 
should  have  ten  years  from  the  death  of  his  ancestor,  to  whom 
the  right  first  accrued  during  the  period  of  disability,  and 
who  died  under  such  disability,  (notwithstanding  the  twenty 
years  from  the  first  accruing  of  the  title  to  the  ancestor  should 
have  before  expired.")  That  language  was  afterwards  adopted 
by  Mr.  Justice  Lawrence,  and  assented  to  by  Mr.  Justice 
Grose  and  Mr.  Justice  Le  Blanc,  and  it  must  be  there- 
fore  considered  as  an  authority.  Still  however,  it  has  been 
said,  in  this  case,  that  there  is  a  wide  distinction  to  be 
drawn  between  the  heir  of  a  person  seised  in  fee,  and 
the  heir  of  a  donee  in  tail,  because  the  latter  takes  per 
formam  donu  That  distinction  was  not  only  adverted  to, 
but  expressly  taken  by  my  Brother  Lens,  in  the  case  of 
CoUerell  v.  Datton,  but  was  repudiated  by  Mr.  Justice  HeolA, 
who  observed  (r),  **  There  is  no  such  difference  between  the 
issue  in  tail,  and  other  heirs,  as  was  supposed ;"  and  Mr. 
Justice  Chambre  added,  '*  The  ten  years  do  not  nm  at  all 
while  there  is  a  continuance  of  disabilities,  but  they  do  so 

(a)  6  £A8t,  90.  (6)  Id.  84 [c)  4  Taunt  930. 
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without  intermission,  from  the  time  the  disabilities  first 
cease ;''  and  Mr.  Justice  Gibbs  added,  **  When  once  the 
statute  begins  to  run,  nothing  stops  it."  That  case  therefore 
appears  to  me  to  be  expressly  in  point  to  shew,  that  the  sta- 
tute runs  from  the  time  when  the  title  or  cause  of  action  first 
descends  or  falls.  I  am  therefore  of  opinion,  as  well  on  the 
precise  words  of  the  statute,  and  the  liberal  construction  it 
ought  to  receive,  as  on  reason  and  justice,  and  the  opinion 
of  this  Court  in  Cotterell  v.  Dutton,  that  in  this  case  there 
must  be  judgment  for  the  defendant. 


isn. 


ToLfoir,. 
Denrandnit; 

Rayb, 
Defendaot. 


Mr.  Justice  Pabk. — It  has  been  the  general  -rule  for 
Courts  of  justice  in  this  country,  to  endeavour  to  put  an  end 
to  litigation,  and  particularly  to  give  repose  to  the  possession 
of  landed  property  ;  and  the  question  in  this  case  is,  whether 
we  shall  not  give  the  best  effect  to  this  statute,  by  concurring 
with  my  Lord  Chief  Justice,  in  holding  that  the  term 
therein  specified  begins  to  run  from  the  period  when  the 
title  first  descends  or  falls.  It  has  been  urged  for  the  de- 
mandant, that  he  is  entitled  to  the  particular  indulgence  of 
the  Court,  but  I  think  quite  otherwise,  and  that  if  any  in- 
dulgent consideration  could  be  shewn,  it  should  be  given  to 
the  defendant,  for  otherwise,  who  could  be  said  to  be  in  the 
quiet  possession  of  an  estate  ?  Unless  the  time  limited  by 
the  statute  be  observed,  a  person  may  be  reduced  to  poverty, 
after  a  long  and  undisputed  possession.  Here,  ninety*eight 
years  have  elapsed  since  the  first  heir  in  tail  was  entitled  to 
claim,  and  to  whom  the  title  then  accrued.  He  at  that  time 
laboured  under  no  disability,  nor  did  his.  heirs  after  him. 
The  present  demtodant  therefore,  should  t>oint  out  with  clear- 
ness and  perspicuity,  that  he  was  within  the  meaning  of  the 
statute ;  and  it  has  been  admitted,  that  he  might  make  a  claim 
of  this  nature,  although  five  hundred  years  might  have  elapsed, 
on  account  of  the  peculiar  nature  of  his  estate.  I  fully  agree 
with  my  Lord  Chief  Justice,  as  to  the  observations  made 
by  him  on  the  construction  of  the  statute  of  Jama,  and  it 
appears  to  me,  that  the  preamble  to  that  statute  alone  is 
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%S23«       decisive  of  this  question.    It  was  passed  for  tbe  purpose^ 
of  avoidiiig  suits  in  law  and  quieting  men's  estates,  and  how 


BeaiandaBt ;  could  this  be  done  if  the  aigument  for  the  demandant  were 
piBfei^aHt.    ^^  prevail  i    Although  no  case  is  expressly  applicable  to  the 
present ;  that  of  Cotterell  v.  DtUton  approaches  very  neaily 
,  to  it.    There,  a  tenant  in  tail  died,  leavii^  issue  in  tail  a 

grand^daugbter  a  Jfeme  covert ;  she  died  covert,  leaving  iasue 
in  tail  two  sons  infants,  the  eldest  of  whom  attained  the  age 
of  twenty-one.  The  title  then  accrued  to  him :  be  died, 
and  the  younger  brother  attauned  his  age  of  twenty-one,  and 
fourteen  i/ears  afterwards  brought  a  writ  o(Jbrmedon  in  de- 
Mcender.  He  only  had  a  right  to  the  possession  for  fourteen 
years,  but  still,  the  Court  held  that  he  was  barred  by  the 
statute ;  and  Lord  Chief  Justice  Mansfield  said,  **  The  daiigh- 
€er  and  infant  heir  of  ^ftme  covert  has  ten  years  after  the 
.  disability  ceases,  not  from  tlie  death  of  ber  mother ;  and  he 
referred  to  the  statute  of  Fines,  and  assimilated  the  €:ase  of 
Doe,  d.  Duroure  v.  Jones,  which  had  been  decided  as  to  tbe 
construction  of  that  statute,  to  the  statute  in  question,  m.  that 
when  he  time  begins  to  rim,  it  continues  so  to  do,  notwith- 
standing any  subsequent  disability,''  and  in  that  opinion  be  was 
supported  by  the  whole  Court.  No  decisions  in  equity  were 
adverted  to  by  my  Brother  Letts,  in  the  course  of  the  argu- 
ment in  that  case ;  and  if  any  had  been  applicable,  his  Lord- 
ship would  have  referred  to  them,  as  he  was  fully  conversant 
with  the  practice  of  those  Courts.  With  respect  to  the  coo- 
struction  of  the  statute  3£  Hen»  6,  the  arguments  adduced 
are  not  suBScient  for  the  purpose  for  which  they  vsere  in- 
tended. Tbe  writ  of  formedon  in  descender  was  there  al- 
together omitted,  and  the  statute  of  James  was  afterwards 
passed  for  the  purpose  of  introducing  it  Here  therefore, 
as  ninety-eight  years  have  elapsed  since  the  first  heir  in  tail 
1/1  as  entitled  to  claim,  and  as  the  demandant  founds  bts  title 
on  the  death  of  his  father  in  1815,  I  think  the  defendant 
is  entitled  to  judgment. 


bommIii 
JLats, 
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Mr.  Justice  BvjiBOifOH.r--Varioi»  ilalutes  of  Iimitatioii»        1822. 
hate  beeo  {Mnaed,  wkkb  were  intended    to  quiet   posaef^ 
mliSy  and  more  partictikriy  eo  vith  respect  to  landed  pro- 
perty, the  title  to  vrfaich  depends  on  written  documents^  and 
Bot  parol  teatinMoy.    If  abeds  wese  to  be  lost  or  destroyed, 
it  as  impossibie  to   say  what  great   inconveotences  might 
arise  by  permitting  persons  to  lie  by  any  length  of  tiase 
and  make  a  claim  of  thb  description ;  it  was  theaefore  most 
wisely  provided  by  the  l^islaCnre,  that  the  party  claiming 
diould  take  recent  steps  after  his  riglit   or  title  accrued. 
Here  the  demandant  fininds  his  claim  after  the  expiration 
of  ninety-eight  years,  and  he  might  lie  by  for  any  number 
of  years,   if  the  time  prescribed  by  the  statute  could  be 
exceeded;  on  the  construction  of  which,  it  has  been  con- 
tended  for  him,  that  on    the  death  of  a    preceding    te- 
nant in  tail,  a  new  title    first  descends  to  the  succeeding 
tenant   in  tail  as  issue  of  the  original  donee,  and  that  be 
is  therefore  within  the  letter  of  the  statute.    That  howeyei^ 
appears  to  me  to  be  quite  the  reverse.  The  only  question  is, 
whether  the  replications  to  the  pleas  of  the  defendant  which 
have  been  demurred  to  are  good  ;  and  I  am  clearly  of  opir 
nion,  that  all  which  do  not  shew  a  descent  to  the  demandant, 
or  allege  a  seisin  in  him,  within  twenty  years,  are  bad.     if  a 
seisin  had  been  shewn  within  that  time,  it  must  be  admitted 
that  the  demandant  would  properly  claim  title   to  the  an>- 
cient  right,  but  no  such  allegation  appears  in  either  of  the 
replications.     It  is  therefore  only  necessary  to  refer  to  the 
title  of  the  demandant  as  set  out  by  him  in  the  count.  There 
was  no  occasion  to  allege  a  seisin  in  the  donee  there,  as  it  was 
enough  to  state  that  the  title  was  in  the  original  donor,  and  the 
reason  is,  that  if  a  declaration  be  certain  to  a  certain  extent, 
it  is  sufficient ;  but  when  a  plaintiff  or  demandant  afterwards 
replies^  there  is  an  end  to  the  declaration  or  count,  and  a 
greater  degree  of  certahity  is  necessary  in  the  replication,  and 
more  particularly  so,  when  the  only  point  which  can  confer  a 
title  is  altogether  denied  by  the  defendant's  pleas.    The  de- 
fendant^ by  demurring  to  the  replications,  not  only  raises  thp 
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1822.       question  upon  the  construction  of  the  statute,  but  negativea 


the  sebin   of  the  demandant,  or  that  the  right  descended 
Pemandant ;  to  him   within  twenty  years  before  the  suing    out  of  his 

K  A  V  K 

Ptfrirhnf.     ^nt.    The  question  then  is,  when  did  the  title  first  de- 
scend?     Immediately  on  the  death  of  Henry  Tobon,  in 
the  year  1724,  and  his  son  beii^  the  first  heir  in  tail,  and 
lying  under  no  disability,  his  title  accrued  in  thmt  year,  and 
the  formedon    should  have    been  brought   within    twenty 
years  from  that  time.      The  proceeding    by  formedon  is 
given   by  the  statute  of  Westminster  the  Second  (a),  and 
in  Hunt  v.  Bum  (b),  it  was  decided,  that  where  there  was 
n  discontinuance  by  tenant  in  tail  by  fine  sur  cofieessi/,  for 
three  lives  of^.  B.  and  C,  and  there  was  another  fine  after- 
wards to  the  use  of  himself  and  his  heirs,   it  was  no  bar  to 
the  issue>  by  the  statute  21  Jiu:.  I,  though  twenty  years  were 
passed  after  the  right  of  formedon  accrued;  for  that  although 
he  Jwas  barred  of  suth  action  after  twenty  years  had  passed, 
yet,  that  he  bad.  title  of  entry  only  after  the  discontinuance 
for  three  lives  determined,  and  therefore  that  he  had  only 
twenty  years  to  enter  after  the  determination  of  the  lease  fof 
three  lives.     Although  therefore,  he  was  barred   of  his ybr- 
medon,  he  might  pursue  his  right  of  entry,  as  it  was  a  new 
right  which  accrued  to  him  by  the  deaths  of  the  tenants  for 
lives.     It  does  not  appear  to  me  to  be  necessary  to  refer  to 
any  cases  that  have  been  decided  upon  this  statute.     Those 
which  have  been  determined  relative  to  the  time  of  entry  to 
avoid  a  fine,  are  analogous  to  it ;  and  I  need  only  again 
observe,  that  Brookes  Readings  were  mere  lectures,  and  not 
grave  or  solemn  decisions  ;  and  the  case  cited  from  them  can 
have   no  weight  whatever  with  die   Court.     Although  he 
might  have   been  a  learned  man,  and  an  escellent  lawyer, 
still  the  case  as  put  by  him  is  not  law,  for  he  stated  that  an 
heir  in  tail,  who  was  within  age  at  the  time  of  the  statute, 
brought  a  writ  of  right.     By  so  doing,  he  was  out  of  Court; 
as  such  writ  is  confined  to  those  only  who  claim  in  fee-sim- 
ple.   As  therefore  it  appears  to  me,  that  all  the  replications 

<«)  See  Go.  Lit.  355  (a).  .(6)  i  hvivr.  779.  Si  C.  f  Salki  itt. 
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of   the  demandant   in  thia  case  are  bad  in   substance^  J       18tt« 
am  of  opinion,  that  he  is  not  entitled  to  recover.  ^  ^^"^ 

DenuuidMll ; 

Mr.  Justice  Richardson.— The  question  raised  by  this  Trgfuj^ 
record  is,  whether  the  twenty  years  limited  by  the  statute  of 
James  begin  to  run  when  the  right  or  title  first  descends  to 
the  first  heir  in  tail,  or  whedier  each  or  any  succeeding  te- 
nant has  a  right  to  sue  within  that  period  after  the  death  of 
the  preceding  tenant,  or  his  immediate  predecessor.  That 
question  is  raised  by  the  twenty-fifth  plea,  which  does  not 
appear  to  me  to  be  answered  by  the  replication  to  it.  But 
I  am  of  opinion  that  the  words  of  the  statute  are  of  them- 
selves a  sufficient  answer  to  the  claim  of  the  demandant. 
The  first  section  is  divided  into  four  branches ;  the  first  two  of 
which  relate  to  writs  of  formedon  in  descender,  remainder, 
or  reverter  ;sLnd  the  first  part  of  those  branches  applies  to  the 
proceedings  or  rights  which  existed,  at  the  tune  the  statute  was 
passed ;  and  the  second,  to  such  as  might  arise  afterwards, 
and  the  express  object,  of  the  statute  was  to  quiet  the  pos- 
session of  real  property,  and.  for  the  avoidance  of  suits. 
The  first  branch  enacts,  that  **  all  writs  of  formedon, 
at  any  time  thereafter  to  be  sued  or  brought,  of  or  for 
any  manors  or  lands,  whereto  any  person  or  persons  then 
had  any  title,  or  cause  to  pursue  any  such  writ,  should  be 
sued  and  taken  within  twenty  years  next  after  the  end  of 
that  present  session  of  Parliament ;  and  that  after  the  said 
twenty  years  expired,  no  such  person  or  persons,  or  any  of 
their  heirs,  should  have  or  maintain  any  such  writ  *  of  or  for 
any  of  the  said  manors  and  land^."  The  word  **  heirs,'*  must 
mean  heirs  in  tail,  and  if  they  do  not  enter  widiin  the  time 
prescribed  by  the  statute,  it  is  provided  by  the  latter 
part  of  the  first  section  that,  in  default  thereof,  such  per^ 
sons  so  not  entering,  and  their  heirs,  shall  be  utterly  ei^ 
eluded  and  disabled  from  such  entry  after  to  be  made. 
Jt  is  quite  clear  therefore,  from  this  branch  of  the 
fini  section  of  the  statute,  that  if,  when  it  was  passed. 


Gbordy. 
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1622*        final  jadgment  signed  and  entered  upas  of  the  last  Term* 
j^r^^        The  defendant  had  brought  a  writ  of  error,  and  the  only 
«.      .    error  assigned  was  the  want  of  an  original, — Under  these 
circumstabces, 

Mr.  Serjt.  Cross,  on  a  former  day  in  this  Term  obtiuned 
a  rule  nisi,  that  the  plaintiff  might  docket  and  carry  in  the 
judgment  roll,  as  the  transcript  could  not  be  made  out  until 
that  was  done. 

Mr.  Serjt.  Le/i^  liow  shewed  cause^  and  ot>8erved,  that  a 
similar  application  had  been  made  to  the  Lord  Chief  Justice 
at  Chambers,  who  had  refused  it,  unless  the  defendant  would 
waive  the  want  of  the  original. 

Mr.  Serjt.  Cross,  in  support  of  the  rule,  referred  to 
"  Evanses  Practice  to  the  Court  of  Common  Pleas  for  the 
County  Palatine  of  Lancaster,"  and  Millington  ▼.  Good- 
min  [(a),  where  the  venue  was  laid  in  Lancashire,  and  tb($ 
Court  would  not  allow  it  to  be  changed  after  writ  of 
inquiry  executed,  and  error  assigned  for  want  of  an  ori- 
^nal  writ,  on  the  ground  that  a  plaintiff  cannot  get  an  ori- 
ginal in  Lancashire,  because  there  is  no  officer  there  to 
grant  it. 

The  Court  said,  that  they  would  assist  the  plaintiff  if 
possible,  and  prevent  the  defendant  from  taking  the  advan- 
tage he  had  availed  himself  of,  but  that  they  had  no  juris- 
diction to  do  so.  That  the  plaintiff  had  created  the  diffi- 
culty himself,  and  that  they  could  not  interfere  to  rectify  hit 

own  error. 

Rule  absolute. 

(a)  Ante,  vol.  1. 186. 


IN    THB  SECOND    AND   TBIKD   TftABS    OP    GEO.  IV.  iM)9 

1822. 


AldbitTj  Assignee  of  Skarbatt,  «  Bankrupt,  Moodty, 

V.  KlTTRlDOE.  ^'*^-  ^'• 

This  was  an  action  of  assumpdt  for  goods  sold  and  de-  Where,  on  a 
livered,  and  broo^t  by  the  plaintHF  as  assignee  of  Skarratt,  Vice  Chancel- 
a  bankrupt.    The  defendant  pleaded  the  general  issue.  change  of  as- 

At  the  trial  of  the  ^cause  before  Lord  Chief  Justice  Jb-  »ignce»»  an  or- 
der was  obtain* 

boii,  at  the  last  Summer  Assises  at  Stafford,  it  appeared  ed  under  the 
that  a  commission  of  bankruptcy  was  issued  against  Skarratt  ^.^5^,  ^.  31.* 
in  May,  1815,  and  diat  me  Pembertan,  and  the  father  of  ^'L*L''«"!  .Si' 

•^  '  '  ^        a  new  assign- 

"die defendant,  were  appointed  his  assignees ;  that  they  being  ment shonldbe 
fiiends  of  the  banknipt,  allowed  him  to  continue  in  posses-  the  plaintiff,  in 
sion  of  his  property,  but  it  was  afterwards  discovered  that  ^^er^aMig.* 

the  defendant's  father  had  been  discharaed  under  an  insolvent  aees  should 

*      r>  join,  and  on^ 

kct,  on  which  a  petition  viras  presented  to  the  Vice  Chancel-  of  inch  assic- 
lor,  praying  for  a  change  of  ass^ees,  on  which  hb  Honor  or-  "d^'and'^the  * 
dered  that  a  new  assignment  should  be  executed  of  the  bank-  Msignnaentwat 

^  ....  executed  by 

nipt's  estate  and  effects  to  the  plaintiff,  in  which  the  two  the  plaintiff, 
former  assignees  should  join.     For  the  plaintiff,  the  assign-  ^lone :— Held, 
ment  was  produced,  for  the  purpose  of  shewing  that  he  had  t^^oQ^i j^^^t* 

been  appointed  assicmee,  when  it  was  objected  for  the  de-  maintain  an 

o       '  ^  *f  action  of  «f- 

fendant,  that  the  petition  on  which  the  order  of  the  Vice  gmmpmi  for 
Chancellor  was  founded,  should  be  prbduced  and  proved,  as  ^^i^ered  IeT 
well  as  the  order  itself,  as  the  staltute  5  Geo.9,.  c. 30.  s.  31.(fl),  ^*  chiiracter 

'  ^  "   of  assignee,  as 

an  applicatiou 
(a)  By  which,  after  reciting  that  it  might  be  found  necessary,  tha.t  as   ghould  hate 

well  assignments  of  bankrupt's  estates  already  made  by  Commissioners,  been  previ- 

as  assignments  thereafter  to  be  made  pursuant  to  the  choice  of  creditors,  ously  made  to 

should  be  vacated,  and  new  assignments  be  made  of  the  debts  and  effects  ^f.^^^  £t'*"* 

anreceiYed  and  not  disposed  of  by  the  then  assignees  to  other  persons  ^^  reason  of 

to  be  chosen  by  the  creditors  as  aforesaid  :-»it  was  enacted,  that  it  should  the  non-joia- 

be  lawful  to  and  for  the  Lord  Chancellor  for  the  time  being,  upon  pe-  der  of  the 

tition  of  any  creditors,  to  make  such  order  therein  as  he  should  think  just  assignee  who 

and  reasonable  :  and  that  in  case  a  new  assignment  should  be  ordered  "***  abscond- 
to  be  made  as  aforesaid,  that  then  such  debts,  effects,  and  estate  of 
guch  bankrupt  should  be  thereby  effectually  and  legally  vested  in  such 
new  assignee  or  assignees ;  and  that  it  should  be  lawful  for  him  and  them 
to  sue  for  the  same  in  his  or  their  name  or  names,  and  to  discharge  any 
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V. 
KiTTRJDOE. 


only  authorizes  such  order  to  be  made  upon  the  petition  of 
creditors.  It  also  appeared,  that  since  the  order  was  made, 
Pemberlon  had  absconded,  and  that  the  defendant's  father 
only  had  executed  the  assignment  to  the  plaintiff;  and  the 
case  of  Bloxam  v.  Hubbard  (a),  was  relied  on  for  tlie  de- 
fendant, to  shew  that  it  was  necessary  that  Pemberton  should 
have  joined  in  the  execution  of  such  assignment. 

His  Lordship  was  inclined  to  think  that  the  Vice  Chancel- 
lor was  empowered  by  the  statute  to  make  an  order  for  the 
removal  or  change  of  assignees,  without  a  petition  being 
presented  to  him  for  that  purpose.  The  Jury  found  a  ver- 
dict for  the  plaintiff,  but  leave  was  given  the  defendant  to 
move  to  set  it  aside,  and  that  a  nonsuit  might  be  entered  ; 
in  case  the  Court  should  be  of  opinion  that  the  plaintiff 
was  not  entitled  to  recover. 


Mr.  Serjt.  Hullock,  in  the  last  Term,  accordingly  obtained 
a  rule  nisi,  and  r^ied  on  the  case  of  Ex  parte  Bainbridge  (b), 
to  shew  that  the  order  of  the  Vice  Chancellor,  made  under 
the  statute  5  Geo.  2.  c.  30.  s.  31.  for  the  removal  of  as- 
signees, was  founded  upon  the  petition  of  the  creditors, 
which  should  have  been  produced  and  proved  at  the  trial* 
as  well  as  the  order  of  the  Vice  Chancellor,  which  had  beeo 
founded  thereon;  or  that  at  all  events,  Pemberton,  one  of  the 
former  assignees,  should  have  joined  with  the  fatber  of  die 
defendant  in  the  execution  of  the  assignment  to  the  plaintiff, 
as  his  Honor  had  expressly  ordered  it  to  have  been  done;  and 

action  or  snit,  or  to  give  any  acquittance  for  such  debts,  as  effectually 
to  all  intents  and  purposes  as  the  assignee  or  assignees  in  the  fonner 
assignment  might  have  done,  in  case  no  new  assignment  had  been  made; 
and  that  the  said  Commissioners  should  cause  public  notice  to  be  given 
in  the  two  London  Oaiettes  that  should  immediately  follow  the  removal 
of  such  assignee  or  assignees,  and  the  appointment  of  such  other  asaigoee 
or  assignees  as  aforesaid,  that  such  assignee  or  assignees  was  or  were 
removed,  and  such  other  assignee  or  assignees  appointed  in  his  or  their 
stead  ;  and  that  such  persons  as  were  indebted  to  the  said  bankrupt's 
estate,  should  not  pay  such  debt  or  debts  to  such  assignee  or  assig- 
nees as  should  be  removed  as  aforesaid. 

(a)  5  East,  407. (6)  6  Vcs.  451. 
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he  cited  the  case  of  Bloxam  r.  Hubbard^  where,  on  the  re-        1822. 
moval  of  one  assignee,  the  remainii^  assignees  brought  an  ac«      a  ^^^^Jl- 

tion  of  trover,  and  there  was  no  plea  in  abatement  to  the  whole    ^ v. 

action,  they  were  held  entitled  to  recover  their  proportional 
parts  only  of  the  property  for  which  the  action  was  brought, 
lliis  however,  was  an  action  of  assumpsit,  in  which  it  was 
necessary  for  the  two  original  assignees  to  have  executed  the 
assignment  according  to  the  order  of  the  Vice  Chancellor, 
and  the  action  should  have  been  brought  in  the  joint  names 
of  the  plsuntiff  and  them,  or  at  all  events,  an  application 
should  have  been  made  to  his  Honor,  stating  that  Pembtr^ 
ton  had  absconded,  and  that  he  might  be  removed,  and  an- 
other person  appointed  in  his  stead. 

Mr.  Serjt.  Lens  now  shewed  cause,  and  subm  tted  in  the 
first  place,  that  as  the  order  of  the  Vice  Chancellor  was 
drawn  up  on  hearing  the  petition  read,  it  was  unnecessary 
to  produce  the  latter  in  evidence  ;  and  more  particularly  so, 
as  the  order,  after  reciting  the  nature  of  such  petition,  and 

J 

the  object  of  the  creditors  in  presenting  it,  concluded  by 
directing  a  new  assignment  to  be  made,  and  that  such  as- 
signment should  be  executed  to  tlie  plaintiff,  in  which  the 
two  former  assignees  were  to  join.  It  was  not  absolutely 
necessary  that  the  terms  of  that  order  should  be  strictly  com- 
plied with,  as  it  merely  directed  the  two  former  assignees  to 
be  joined  if  it  should  be  necessary  to  do  so,  and  although 
one  of  them  had  executed  it,  still  it  appeared  that  the  other 
had  absconded,  and  there  was  no  probability  of  his  return- 
ing to  this  country,  so  that  he  might  never  have  been  com- 
pelled to  join  the  plaintiff  as  an  assignee.  Under  these  cir- 
cumstances therefore,  the  plaintiff  was  justified  in  bringing 
the  present  action,  and  as  the  Jury  have  found  a  verdict  for 
him,  it  cannot  be  disturbed. 

P   F  S 
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1822.  Mr.  Serjt.  Hullpck,  in  support  of  die  rule,  wa8  stepped 

^-^        by 
Aldritt 

KiTTRiDOB.       rp^^^  q^^^  ^^^  obseTVcd,  Oiat  as  only  one  of  the  old 
assignees  had  joined  in  the  execution  of  the  assignment  to 
the  plaintiffi  the  odier  being  out  of  the  kingdom^  an  appli- 
cation should  have  been  made  to  the  Vice  Chmcellor;  as  by 
his  order,  bodi  the  former  assignees  were  directed  to  execute 
the  new  assignment  to  the  plaintiff;  and  it  was  ddier  neces* 
sary  that  such  order  should  have  been  complied  with,  or  a 
reason  assigned  and  represented  to  him  that  it  could  net  be 
done.    That  in  Ex  parte  Baihbridge  (a)f  where  all  die  as- 
'signees  being  dead,  and  die  survivor  having  left  an  inbnt 
heir^  a  petition  was  presented  to  the  Chancellor,  praying  that 
new  assignees  might  be  chosen^  and  that  the  Coiiioaiissiooers 
might   execute   a  new  bargain  and  sale,   and  aaaigBment; 
the  former  being  vacated^  his  Lordship  doubted  whether  it 
could  be  done,  as  nothing  could  take  the  aesignnaent  out  of 
tlie  infant  heir  of  the  surviving  assignee ;  yet  he  waa  afterwards 
of  opimou,  that  the  statute  gave  hiaa  an  authority  to  do  so, 
and  he  ordered  new  assignees  to  be  chosen..    Here  however, 
the  Vice  Chancellor  has  merely  directed  the  old  assignees 
to  join  in  the  assignment  to  die  plaintiff;  and  iiiJB/animv* 
Hubbard  {b)f  it  was  decided,  that  an  order  of  the  Lord  Cbaa- 
eellor  made  under  the  statute  5  Geo,  2.,  upon  the  petiuon  of 
creditors  for  removing  one  of  several  assignees,  did  not  ope- 
rate to  divest  the  bankrupt's  legal  estate  out  of  such  removed 
assignee,  and  consequently  that  the  latter  ought  to  join  in  an 
action  of  trover,  brought  by  his  co-assignees  for  a  ship  be* 
longing  to  die  bankrupt's  estate.    Hiere  too,  no  new  assign- 
ment was  made,  but  one  of  the  assignees  was  merely  removed 
hy  the  order  of  the  Chancellor.    This  lulei,  therefbre,^  must 
be  made 

Absolute. 

(«)  6  Vet.  451.-  (6)  5  East,  407. 
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1822. 


Austin  v.  Han  kin  (a  Prisoner).  Tuesday, 

Feb.  IS. 

The  defeDdant  had  been  remanded  by  the  Commissioners  of  An  IneolTeiit 
the  Insolvent  JDebtors'  Coart  for  two  years,  for  misconduct  Suged  nmitr 
towards  the  plamtiff  and  another  creditOTi  in  putting  theni  j^j^j^S^ete, 
ito  unnecessary  ezpence  for  the  recovery  of  their  debts.    He  ^|g«"yy*«i 

now  applied  to  be  dischaiged  under  the  JLiords' Act  (a),  when  minioiiert  of 

the  Insolvait 
Debtort'Cowt 

Mr.  Serjt.  Peake  opposed  his  dischargCi  and  submitted  J^,^j|2*"S^ 
that  as  the  defendant  had  been  remanded  by  the  Insolvent  ereditor  at 
Debtors'  Court,  thi^  Court  would  not  interfere,  and  mor^  was  charged  im 
particularly  so,  as  he  ought  to  apply  there  for  his  dischai|;e,  ^'^^^^^ 
as  he  was  detained  in  custody  under  their  sentence  aloiie. 

The  Court  ^nrdered  an  inquiiy  to  lie  made  in  the  Court  of 
King's  Bench,  whether  it  was  usual  for  an  application  of  this 
nature  to  be  made  there,  and  die  officer  answered  diat  it 
was,  and  that  it  was  die  uniform  practice  to  disdiaige  a  de- 
fendant under  such  circumstanoes.  They  therefore  observed^ 
that  he  was  entitled  to  be  discharged  under  die  Lords'  Act, 
which  was  in  the  nature  of  a  civil  remedy,  although  he  was 
remanded  by  the  Court  below  for  misconduct  or  fraud,  which 
they  were  authorized  to  do,  as  being  within  the  letter  of 
the  statute,  under  which  he  now  c^me  up  to  be  dis- 
charged; and  di^  referred  to  the  case  of  NichoUsy.  NiaV- 
son{b),  where  this  Court  would  not  regulate  dieir  proceed- 
ings as  to  the  discharge  of  an  insolvent,  by  what  had  passed 
in  the  Insolvent"  Debtors*  Court,  and  therefore  determined 
that  it  was  no  ground  for  opposing  his  discharge,  that  he 
liad  been  remanded  by  that  Court  for  fraud. 

The  defendant  was  accordingly 

Discharged. 

<a)  Si  Gm.  S.  e,  $8.  t.  ]S.— ^(6)  s  Marsh.  900.   S.  C.  6  Taunt  49%, 
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182a. 


To»d.y,  Hardy  v.  Innes. 

Feb.  i«. 
Where  indigo  This  was  aD  action  on  a  policy  of  assurance  effected  on 

n^^niuaed  *«  ^^  March,  1821,  at  and  from  Jamaica  to  the  United 

policy  at  and  Kingdom,  to  the  amount  of  8000/.,   on  indigo  and  other 
fTom  the  load*  ^     ,  »       « '•  l- 

lof  port  to  the  goods,   indigo  valued  at  44/.  per  seron,  by  ship  or  ships, 

^ery,  and  the  ^hich  was  afterwards  declared  to  be  on  indigo  by  the  ship 

i5*^he^  *^"*  Harrington  \  and  the  plaintiff,  in  his  declaration,  stated  the 

port,  in  conM-  interest  to  be  in  one  Anthony  Haynes,  and  averred  a  loss  by 
^aence  of  .t      i.   •  ^        •^ 

which  the  in-  penis  of  the  sea. 

mSUTui  iSt      A^  ^'»®  ^™'  ^f  ^^^  cause  before  Mr.  Justice  Park,  a^ 

water,  and  af-  Guildhall,  at  the  Sittings  after  the  last  Trinity  Tenn,  it  ap- 
ler  torrey  was  t       ,     »       .  ..  •    j-  i  • 

sold  by  poUic  peared  that  one  hundred  anq  t^n  serons  of  indigo  were  ship- 

at  a  loss  of  rTi!  P^^  ^^  board  the  Harrington,  on  the  27th  January,  1821, 

pereeni.,Mdh  at  Kingston,  Jamaica,  and  that  on  the  30th  of  that  month, 
verdict  was  . 

foond  for  the  she  was  upset  there  and  sunk,  in  consequence  of  a  squall  of 
a  total  loss,  wind,  and  that  the  indigo  was  under  water,  and  part  of  it 
referaicMo  an  8^^  ^"^  ^^  ^®  vessel  on  the  same  day  she  was  upset,  and  4he 

arbitrator  to     other  part  of  it  on  the  following  day ;  that  at  the  time  the  ac- 

ascertain  the       . ,  ,     ,  '       ,     .  ,        ,.    ,     .    „ 

amount  of  such  cident  occurred,  the  vessel  bad  but  little  ballast  on  board, 

awaVd^d^a  loss  ^°^  ^^^  ^'^^  indigo  was  sold  by  public  auction  at  KingUon, 
of  411.  i5s.iod.  partly  on  the  Slat  January,  and  the  remainder  on  the  folio w- 

pfl^  c«ji(.  on  the  :        ^  "^ 

defendant's  iiig  day,  and  that  a  loss  arose  upon  such  sale  to  the  amount 
The'coar?rc^  ^^  7l/.  per  cent. ;  that  it  was  washed  by  tlie  piurchasers  with 
alide  Inch*'  ^^^^^  water,  and  exposed  to  the  sun  to  dry,  and  afterwards 
award,  aU       re-packed  in  fresh  skins,  and  shipped  to  Ensland  by  several 

though  it  ap-  i       •       i  i.  -n  ,  ,   ,-.       • 

pared  tiiat  the  vessels,  m  the  course  of  February  and  March,  1821,  and 
betn^dried  bv  *"*^^^  *"  London  in  due  course;  that  the  Harrington  was 
the  purchasers  repaired  a  short  time  after  the  accident,  and  sailed  from 

at  the  loading        .  --v-* 

port,and after.  Kingston  on  the  3 1st  March  for  London,  where  she  abo 
ped  by  Uiem  in  arrived  in  due  course,  and  that  when  the  indigo  arrived  there, 

a?d  VaHn '  ^^  ^^^^  ^'^^  ^-  ^'  ^  ^^-  P^''  P®"°^-  Th«  grounds  of  de- 
its  arrival  at    fence  made  on  the  part  of  the  defendant  were,  first,  that  the 

the  port  of  de-     ,.  /*?  •       i    .    ,i         •     • 

livery,  it  pro-   *n>P  was  not  sufficiently  ballasted  when  the  accident  happened 

as"  mncrw^if  *'  Kingston;  and  secondly,  that  the  underwriters  were  liable 

n^^^hlt  ^"'^  ^^  ""  average,  and  not  to  a  total  loss  with  benefit  of 
«ver.  salvage. 
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The  learned  Judge  left  it  to  the  Jary  to  say/  first,  whether       1823. 
the  ship  was  properly  ballasted  at  the  time  of  the  accident  I       hardt 
and  secondly,  whether  the  sale  of  the  indigo  was  fair  i  and  v. 

he  observed,  that  there  could  not  be  any  claim  for  a  total 
loss,  as  there  had  been  no  abandonment.  The  Jury  found 
both  those  questions  in  the  affirmative,  on  which  a  verdict 
was  entered  for  the  plaintiff  for  500/.  being  the  amount  of 
the  damages  alleged  in  the  declaration,  subject  to  a  reference 
to  an  arbitrator,  who  was  to  ascertain  and  settle  the  amount 
of  the  loss  the  plaintiff  was  entitled  to  recover  from  the 
defendant.  The  arbitrator  afterwards  made  his  awarfl, 
and  awarded  that  the  damages  found  by  the  Jury  should  be  . 
reduced  to  the  sum  of  208/.  19«.  Id.,  being  at  the  rate  of 
about  41/.  15s.  lOd.  per  cent,  on  the  defendant's  subscript 
tioB. 

Mr.  Serjt.  Pell,  in  tlie  last  Term,  obtained  a  rule  nisi, 
that  this  verdict,  and  the  award,  should  be  severally  set  aside 
and  a  new  trial  granted ;  or  the  damages  reduded  to  such 
sum  as  the  Court  should  think  fit  to  direct.     Hi;  founded  his 
motion  on  an  affidavit  stating  the  above  circumstances,  and 
that  on  the  attendance  before  the  arbitrator,  the  plaintiff's 
attorney  produced  no  other  evidence  than  the  account  sales  ^ 
of  the  hundred  and  ten  serons  of  indigo  mide  in  Jamaica, 
on  the  3\ St  January  and   1st  February,  1821,  and  a  state* 
ment  of  loss,  made  up  on  the  principle  of  a  total  loss  with 
benefit  of  salvage^  and  insisted  upon  the  plaintiff's  right  to 
recover  as  for  such  loss,  by  giving  credit  only  for  the  net  pro- 
ceeds on  the  sale  of  the  indigo  at  Jamaica: — that  the  solicitor 
for  the  defendant  protested  against  that  account  being  received 
by  the  arbitrator,  and  required  the  plaintiff's  attorney  to  pro- 
duce the  average  charges,  to  enable  ah  account  to  be  made 
up  as  for  an  average  loss,  which  he  declined  to  do. — It  was 
also  sworn,  that  if  the  loss  in  question  was  to  be  made  up  as 
an  average  loss,  the  same  would  not  amount  to  \5L  per  cent,, 
the  indigo  having  sold  in  London  at  prices  nearly  equal  to 
other  indigo  of  a  like  description,  wliiqh  had  been  shipped  \t\ 
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1822*       another  vessel,  and  which  arrived  in  Loadom  irithoat  auilaift- 
^^y       bg  any  injury  whatever. 


V. 


I«««8.  i^j.   ggjjj^  j^^^  ^j  jyj^   gg^^  HuUock,  now  shewed 

cause,  on  an  affidavit  of  the  plaintiff's  attorney,  which  stated 
that  the  indigo  was  materially  damaged  in  consequence  of 
its  inunersion  and  continuance  in  salt  water,  at  Kingston ; 
that  the  owner,  in  whom  the  interest  was  averred  to  be,  had 
left  Jamaica  before  the  time  of  the  loss,  and  that  the  cap- 
tain of  the  Ifarrington  applied  to  the  most  respectable  mer- 
cantile house  there  for  advice;  in  consequence  of  which  a 
survey  was  immediately  had,  and  the  indigo  advertised  and 
sold  by  public  auction  as  soon  as  possible  after  the  accident, 
and  that  several  persons  who  intended  to  purchase  it,  after  io- 
specUi^  the  serous,  considered  it  to  be  too  hazardous  a  spe- 
culation to  enter  into,  ft-om  the  injury  the  indigo  had  sus- 
tained from  the  salt  water.    They  submitted,  that  under  the 
circumstances,  the  arbitrator  had  most  properly  calculated 
the  loss  according,  to  the  difference  between  the  value  of  the 
indigo  if  sound,  and  what  it  fetched  when  sold  in  its  damaged 
state,  by  public  auction  at  KingUon.  It  cannot  be  contended 
for  a  moment  that  the  plaintiff,  or  the  assured,  has  not  sus- 
tained the  loss  awarded  by  the  arbitrator,  nor  that  the  captain 
did  not  act  bona  fide  in  proceeding  to  the  sale  in  questioDi 
by  which  alone  the  extent  of  damage  the  indigo  had  sus- 
tained by  its  immersion  in  salt  water  could  be  fairly  ascer- 
tained ;  and  such  ascertainment  of  deterioration  formed  the 
basis  of  the   calculation  of  the  loss   in   question.      Tbe 
assured  had  no  authority  to  call  upon   the  purchasers  in 
Jamaica,  to  render  accounts  of  charges  and  eypences  in- 
curred by  them  to  make  the  indigo  marketable.    This  case 
therefore,  is  altogether  distinguishable  from  that  of  Lewis  v. 
Rucker(a),  as  the  indigo  was  not  only  decomposed  at  the  time 
of  tbe  sale ;  but  its  weight  was  materially  increased  by  tbe 
salt  water  it  bad  imbibed,  and  it  was  altogether  a  speculatioa 
>vbetber  it  could  be  rendered, saleable  by  any  process  wbat- 

(«}  2  Burr.  1167.    See  also  /dbiiPR  ▼.  l&i0fUm,  S  Eait,  56}. 
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ever.    The  oaly  pradent  courae  that  could  have  been  adopted        1  ass. 
wasy  to  sell  the  mdigo  at  Jamaica  as  soon  as  possible  after       -^^i^ 
the  injary  it  had  sustained,  and  the  eriterion  of  damage  the  «. 

plaintiff  has  received,  is  the  price  it  sold  for  thers  in  its 
damaged  state. 

Mr.  Seijt  Fell^  and  Mr.  Seirjt  Taddy,  in  support  of  the 
mle,  insisted  that  the  award  codd  not  be  sustained,  as  the 
arbitrator  had  made  up  the  loss  on  the  principle  of  a  total 
loss  with  benefit  of  salvage,  Mid  not  as   an  average  loss; 
and  that  he  ought  to  have  estimated  the  damage  the  plaintiff 
had  sustained  according   to  the  rale  laid  down  m  LewU  t. 
Rucker,  viz,  by  computing  the  proportion  of  the  loss  at  the 
port  of  delivery,  after  deductii^  the  expences  of  preparing 
and  drying  the  indigo  for  re*sbipment.    The  sum  awarded 
amounts    nearly  to   a    total    loss>  as  upon  the  plaintiff's* 
own  statement,  before  the  trial,  such  loss,  with  benefit  of 
salvage,  was  41/.  19««  ^^9  and  that  awarded  by  the  arbitrator 
amounts  to  41/.  Ids.  lOdt.   The  only  evidence  adduced  before 
the  arbitrator  was  the  accounts  of  what  the  indigo  sold  for  at 
Jamaica,    and  not  what  it  would  have  fetched  in  case  it 
bad  been  brought  to  its  port  of  delivery  ;   and  it  appeared- 
at  the  trial,  that  after  it  had  been  dried,  re-*packed,  and  sent 
to  this  country  by  other  riiips,  it  was  worth  nearly  as  much 
as  indigo  of  a  similar  description  which  had  been  sent  by 
another  vessel,  and  which  had  received  no  injury  whatever. 
To  enable  the  arbitrator  to  have  made  up  an  average  loss, 
the  invoices,  account  charges  incurred  in  Jamaica,  and  the 
expences   attending  the  forwarding  the  goods  from  thence 
to  London,  as  well  as  those  attending  the  sale  there,  and  the 
difference  between  the  ind%o  when  damaged  and  when  sound, 
would  have  formed  materials  on  which  the  amount  of  an. 
average  loss  might  have  been  arrived  at  by  proper  calcula* 
lions.    These  accounts  were  not  before  the  arbitrator,  and 
if  the  award  made  by  him  be  set  aside,  it  will  merely  haviO 
.the  effect  of  sending  the  case  down  to  a  new  trial. 

Cur.  adv.  fuU, 
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1822.  Lord  Chief  Justice  Dallas,  od  this  day,  delivered  die 

^2kdy      judgment  of  the  Court  as  follows :— • 


V. 


The  only  question  in  this  case  is,  whether  the  arbitrator 
has  proceeded  on   a  right  principle  in  making  his  award, 
and  whether  he  has  considered  the  loss  in  question  as  a  total 
or  an  average  loss?    It  has  been  justly  observed,  in  a  va- 
luable Treatise  on  the  Law  of  Insurance  (a),  that  the  sub- 
ject of  an  average  loss  seems  to  be  of  all  others  the  most 
intricate  and  perplexing.    That  this  case  is  not  without  dif- 
ficulty, is  manifest  from  the  manner  in  which  it  has  been 
treated  at  the  bar,  and  the  attention  the  Court  has  paid  to  it 
since  the  argument.    The  rule  laid  down  in  Lewis  v.  Rueker 
19  inapplicable  to  the  present  questbn,  as  the  loss  insured 
against  did  not  depend  on  the  fluctuation  of  the  market,  nor 
did  the  goods  so  insured  arrive  at  their  port  of  destioatioo,  as 
they  were  sold  at  their  port  of  loading  in  a  damaged  state, 
and  the  produce  of  the  sale  there  was  far  less  than  if  they 
had   been  dried  and  forwarded  to  their  port  of  delivery. 
Suppose  the  original  value  of  the  indigo  at  the  port  of  load- 
ing was  3000/.,  and  from  the  injury  sustained  the  gross  pro- 
ceeds at  the  port  of  delivery  would  have  amounted  to  4000/., 
whereas  if  it  had  not  been  damaged,  it  would  have  produced 
5000/.  the  difference  would  be  one-fifth,  and  the  insurer 
would  be  bound  to  pay  one-fifth  of  the  original  or  insured 
value;  but  if  on  the  sale  at  the  loading  port^  it  produced  oidy 
1500/.,  applying  the  rule  as  laid  down  in  Lewis  v.  Rueker, 
the  assured  would  only  be  entitled  to  one-half  the  original 
6r  insured  value,   although  he  bad  a  right  to  expect  that  it 
would  have  fetched  4000/.  if  it  had  been  sold  at  the  port  of 
delivery.     It  is  quite  clear,  that  the  assured  is  entitled  to  a 
compensation,  as  the  loss  in  question  arose  by  a  peril  in- 
sured against,  although  it  might  have  been  disadvantageous 
to  the  underwriters  that  the  sale  should  have  taken  place  at 
the  loading  port,  as  the  indigo  in  question  was  of  far  less 
value  diere  than  it  would  have  been  if  it  had  been  dried  and 

(a)  See  Mr.  Joitice  Park  on  Ininrancf ,  6th  edit.  13S«  a 
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disposed  of  at  the  port  of  delivery.    If,  however,  the  sale        1821. 
yfere  fair  aod  band  fiie  made,  it  was  not  incumbent  on  the       hardy 
assured   to   prove  what  price  the  purchasers   at  Jamaica       ^^^ 
eventually  obtained  for  the  indigo^  after  it  had  been  dried 
and  re-manufactured  by  them ;  nor  could  they  be  called  on 
by  the  assured  to  render  an  account  of  the  charges  incurred 
by  them  to  make  it  marketable  in  this  country.     When  they 
made  the  purchase,  it  was  a  chance  whether  it  would  eventu* 
ally  turn  out  to  any  advantage,  and  it  was  bought  on  mere 
speculation.     Besides,  it  might  have  been  carried  to  Bristol 
or  Liverpool,  where  in   all  probability,  it  would  not  have 
produced  so  great  a  price  as  it  did  in  London.     On  the 
whole  therefore,  as  it  appears  to  the  Court  that  justice  has 
been  done,  and  we  cannot  lay  down  a  better  rule  than  that 
adopted  by  the  arbitrator,  we  are  of  opinion  that  there  is 
no  substantial  reason  for  setting  aside   the  award  which  he 
has  made,  amd  this  rule  must  consequently  be 

Discharged. 


Attwood  and  Others  c.  Rattbnbury  (a).  fSmS* 

HIS  was  an  action  of  assumpsit,  brought  by  the  plaintiffs,  ^ull^lSr^^i 
as  indorsees,    against    the  defendant,  as  drawer  of  a  bill  indoreeet  of  a 
of  exchange  for  £00/.  dated  on  the  22d  September,  18(^14,  change,  tned 
and  drawn  by  the  defendant  on,  and  accepted  by  one  Charles  JJ^ir  own 
Mayor,  payable  two  months  after  date  to  the  order  of  the  "8*"^  *J!j*|? 
defendant,  and  by  him  indorsed  to  one  Ogle.  the  bill  had 

At  the  trial  of  the  cause  before  Lord  Chief  Justice  Dirf/fls,  ^"^^^ 

at  Guildhall,  at  the  Sittings  after  the  last  Term,  it  appeared  S*"|^'J^^^ 

that  the  bill  had  before  its  maturity,  been  indorsed  by  Ogle,  one  of  the  lira 

who  was  a 

(a)  See  ante,  vol.  t.  f09.  ?hirjSItotifia 

as  bankers:— 
Held,  that  the  action  was  well  brought  without  tlieir  describing  tliemselvea 
as  flunriving  partners  in  the  declaration,  ax  they  were  not  bound  to  prove  the 
partnership,  or  that  the  bill  was  indorsed  or  delivered  to  them  jointly  witli 
their  deceased  partner.    Secus,  if  the  bill  bad  been  specially  Indorsed. 
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1822.        as  Kurviving  partners ;  and  in  Ord  y.  Portal  (a),  it  was  held^ 
Attwood    ^^  vbere  several  persons  sue  as  indorsees  of  a  bill,  if  the 

«.  bill  appears  indorsed  in  blank,  there  is  no  necessity  for  their 

Rattbhbury*  . 

proving  that  they  were  in  partnership  together^  or  that  the 

bill  was  indorsed  or  delivered  to  them  jointly.    This  therefore^ 

is  not  like  the  case  of  Jell  v.  Douglas^  where  goods  were 

sold  by  two  partiierS|  one  of  whom    had   died  before  the 

commencement  of  the  action  ;  because  the  indorsement  of 

a  bill  of  exchange  in  blank  makes  it  payable  to  the  bearer, 

who  cannot  be  called  on  to  prove  his  .title  to  sue^  as  it  is 

sufficient  for  him  to  shew  he  is  the  holder. 

Mr.  SerjL  Lem  and  Mr.  Serjt.  Taddy^  in  support  of  the 
rule,  insisted  that  as  the  bill  in  question  was  indorsed  to 
the  plaintiffs  in  the  name  of  their  firm,  one  of  whom  was 
since  dead,  it  viras  immaterial  whether  it  had  been  iodorsed 
to  them  specially  or  in  blank,  for  that  by  such  indorsement  it 
vested  a  joint  right  in  them  to  sue;  and  although  possessioo 
of  a  bill  indorsed  in  blank  may  give  2ipnmA  facie  title  to  the 
holder,  still  if  it  can  be  shewn  that  the  plaintiffs  became  wrong- 
fully possessed  of  it,  either  by  jfinding  or  otherwise,  such 
evidence  would  of  itself,  unaccompani^  with  proof  that  the 
bill  had  been  given,  without  consideration,  be  auflScient  to 
negative,  such  prima  fade  title.  Besides,  there  was  no 
evidence  to  shew  that  there  had  been  any  arrangement  of  the 
accounts  of  the  firm  of  which  Spooner  was  a  partner,  after 
his  death,  by  which  the  bill  became  the  property  of  the 
plaintiffs  in  their  own  right,  which  at  all  events  ought  to 
have  been  proved,  to  warrant  the  declaration.  A  distinc- 
tion was  laid  dovim  in  the  cvise  ot  Machell  v.  Kinnear(b)f 
where  a  bill  of  exchange  was  by  the  direcuon  of  the  payee 
indorsed  in  blank,  and  delivered  to  A*  B.  Sf  Co.  who  were 
bankers,  on  the  account  of  the  estate  of  an  insolvent^  which 
was  %'ested  in  trustees  for  the  benefit  of  his  creditors : — ^it  wai 
held  that  A.  and  B.  two  of  the  members  of  .the  firm,  and 

(a)  3  Camp.  239.  S.  P.  R§ria9n€Z  v.  l^uk,  t  Stait.  N.  P.  C.  4%6, 
(A)  1  Stark.  N.  P.  C.  499. 
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previoiidy  negociated  it,  it  became  a  paid  biHi  and  its  subse*        1822. 


f  ucnt  negociability  waf  destroyed.    Besides,  the  plaintiffs  bad 

their  remedy  against  Ogle  for  money  bad  and  reeeited^  and  «, 


die  action  against  the  defendant  as  drawer  should  have  been 
brought  in  the  name  of  the  latter ;  but  in  point  of  fact,  it 
was  drawn  for  his  accommodation  alone.  Secondly,  the 
case  of  Jell  v.  Dougltu  (a)/  is  decisive  to  riiew  that  it  was 
necessary  for  the  plaintiffs  to  have  stated  in  the  dedaration, 
that  die  bill  in  question  had  been  indorsed  to  them,  together 
with  Spoaner,  their  then  partner,  since  deceased.  There 
never  was  a  cause  of  action  to  the  plaintiffs  alone,  for  when 
the  bill  was  indorsed  by  Ogle,  it  vas  indorsed  to  them  in 
die  name  of  the  firm,  of  whom  Spootur  was  one,  and  the 
idaintifis  therefore  should  have  declared  as  surviving  part- 
ners, and  not  in  their  own  right.  It  was  not  necessary  that 
it  should  have  been  specially  indorsed  to  them,  for  by  the 
indorsement  it  amounted  to  a  delivery  to  d»  whole  firm. 

The  Court  granted  the  rule  on  the  second  point  only. 

Mr.  Seijt.  Vaughan  now  shewed  cause,  and  contended 
that  a  blank  indorsAnent  on  a  bill  of  exchange,  conveyed 
a  right  to  die  holders  to  sue,  and  gave  a  joint  right  of 
action  to  as  many  as  might  i^;ree  to  sue  on  the  bill,  without 
reference  to  the  tudorsement,  although  such  persons  were 
not  in  partnership.  If  there  be  any  difficulty  in  proving  an 
indorsement  on  a  bill  of  exchange  at  nisi  prim,  such  in- 
dorsement may  be  erased  at  the  time  of  the  trial  if  it  be 
not  stated  in  the  declaration.  The  legal  effect  of  an  in- 
dorsement in  blank,  transfers  the  right  of  action  to  any  bon& 
fide  holder ;  and  so  long  as  it  continues  in  Uank  makes  the 
bill  payable  to  such  holder,  whose  tide  thereto  cannot  be 
impeached  or  questioned.  Here  it  is  quite  clear  that  the 
plaintiffs  were  holders  of  the  bill ;  but  it  has  been  said, 
that  when  it  was  indorsed  to  them,  there  was  another  part- 
ner in  the  firm,  whose  death  ought  to  have  been  stated  in 
the  declaration,  but  their  title  to  sue  did  not  accrue  to  diem 

(a)4B.&  A.374. 
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ld22.        distinclioii  has  been  drawn  between  a  bill  indorsed  specially, 

^""^""^^        or  in  blank.    In  the  former  case,  it  has  been  often  ruled. 
Attwood  '  .  .         . 

o.  that  in  an  action  by  the  payees  or  indorsees,  strict  endence 

*****      *  must  be  given  that  the  firm  to  whom  it  is  indorsed  consiati 

of  the  persons  who  sue  as  plaintiA  on  the  record,  wlulst 

an  indorsement  in  blank  conveys  a  joint  right  of  action  to 

as  many  as  agree  to  sue  on  the  bill  (a). 

Mr.  Justice  Burrough  concurred. 

Mr.  Justice  Richardson. — ^Tlie  distinction  is,  that  a 
contract  must  be  declared  on  in  the  terms  in  which  it  is  made, 
and  if  two  persons  are  joint  sellers  of  goods,  they  must 
both  join  in  an  action  brought  to  recover  the  price,  and 
if  one  of  them  sue  alone  when  both  are  alive  it  is  a  &tal 
variance,  and  if  one  be  dead^  it  is  necessary  that  that  fact 
should  be  stated  in  the  declaration,  and  the  plaintiff  should 
declare  as  surviring  partner,  as  the  contract  was  not  made 
>vith  him  alone.  A  bill  of  exchange  however  is  trans- 
ferable by  delivery,  and  in  case  one  partner  withdraws  from 
the  firm,  the  others  become  the  holders  of  such  an  instru" 
ment  in  point  of  law,  and  it  is  quite  clear  that  they  may 
sue  in  their  own  right  as  indorsees  if  the  bill  is  indorsed 
to  them  in  blank,  as  it  is  not  incumbent  on  them  to  prove 
their  joint  title  to  sue  on  the  bill  by  shewing  that .  they 
were  partners  at  the  time  of  such  indorsement,  or  by  proviif 
a  transfer  to  them  jointly. 

Rule  discharged. 

(a)  See  S  Camp.  240. 
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Abandonment. 

See  Insurancb,  3,  6, 6. 
ACCEPTANCE. 

8e^  FORGBRT. 

ACKNOWLEDGMENT. 
See  Fine,  1,  2. 

RSCOVBRY,  4. 

ACTION. 

See  Bills  op  Exchange,  2. 
Limitations,  Statute  of. 

ACTION  ON  THE  CASE. 

See  Carrier,  1.  2« 

Insolvent  Debtor,  2. 
Ship. 

In  an  action  on  the  case  for  ob- 
str acting  the  [daintiff's  lights,  a 
clerk  who  superintended  tlie  erec- 
tion of  the  biulding  by  which 
they  were  darkened,  and  who 
alone  directed  the  workmen,  may 
be  joined  as  a  co-defendant  with 
the  original  contractor.  WiUon 
V.  Peto,  T.  2  G.  4.  Page  47 

ACT  OF  PABLIAMENT. 

See  Statutes. 

ADJUSTMENT. 

See  Evidence,  1. 
Insurance,  7. 

ADMINISTRATOR. 
See  Pleading,  1. 

vol.  VI. 


ADVOWSON, 

See  Devise,  S. 
Rbcovbrt,  %. 

AFFIDAVIT, 
^tff  Costs,  !• 
Fine,  S,  a. 
Insurance^  6. 
Recovery,  7. 

AGENT. 

5e«  Ai^nuity,  9. 

Cmarter-partt^  I* 

DiSTRJSSS. 

AGREEMENT. 

See  Frauds,  Statute  of. 
Insurance,  2. 
Stamfs,  2. 

ALTERATION. 
See  Insurance,  4. 

AMENDMENT, 

Of  Fines— See  Fine,  4. 

Of  Recoveries— See  tit  Rrcq- 

VERY. 

See  also  Bail,  1. 

1.  Where  an  attachment  of  privi- 
lege was  made  retnrnaUe  aftor 
the  euoign  day,  and  before  thit 
quarto  (He  poei^  instead  of  a  day 
certain  in  fall  term;  the  Cpnrt 
allowed  it  to  be  amended  on  pay- 
ment  of  costs  by  the  plaintiff, 
and  those  of  the  appUcatioB  by 
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ABR£ST. 


the  defendant  to    set  it  aside. 
Adams  y.  Luck,  T.  2  O.  4. 

Page  113 

2«  Upon  error  assigned  of  a  mis- 
nomer of  the  christian  name  of 
one  of  the  plaintiffs  below  in  the 
warrants  of  attorney,  the  Court 
of  Exchequer  Chamber  held  it 
to  be  immaterial; — and  they  also 
allowed  the  transcript  of  the 
tecord  to  be  amended  before 
amendment  in  the  Court  below, 
where  tliere  had  been  no  verdict 
and  judgment  entered  in  the  nin 
prius  record  and  judgment  roll 
upon  a  plea  of  set-off.  De  Tastet 
y.Rucker,T.2G.4.  135 

3.  In  an  action  for  a  breach  of  pro- 
mise of  marriage,  the  declara- 
tion contained  three  counts,  the 
first  to  marry  on  request,  the 
secdnd  within  a  reasonable  time, 
and  the  third  generally.  On  a 
motion  to  amend  the  declaration 
by .  inserting  a  new  count  to 
^arryon  a  particular  day,  the 
Court  ordered  the  first  count  to 
be  amended  by  striking  out  the 
promise  to  marry  on  request, 
and  introilucing  a  particular  day 
therein,  although  the  declaration 
had  been  filed  more  than  two 
Terms  before  the  application  was 
made;  and  directed  the  costs  of 

^  such  application  to  abide  the 
event  of  the  cause.  Borstan  v. 
Shunter,  Bl,2&9G.4.        490 

ANNUITY. 

!•  Debt  does  not  lie  for  the  ar^ 
rears  of  an  annuity  issuing  out 
of  lands,  and  payable  to  the  an- 

•  nuitant  for  life,  although  it  is  not 
stated  in  the  declaration  that  the 
'grantor  liad  a  freehold  in  the 
premises  out  of  which  it  was 
payable,  as  it  must  be  inferred 
■  that  he  had  such  an  interest 
where  nothing  appears    to   the 

V  contrary.  Kelli^  v.  Ciubbe,  M. 
2  G.  4.  335 


2.  Where,  upon  the  grant  of  an 
annuity,  the  agent  of  Uie  grantees, 
on  paying  the  consideration-mo« 
ney,  retained  a  considerable  sum 
for  the  expences  of  preparing  the 
deeds,  and  a  farther  sum  by  wtj 
of  advance,  to  answer  the  fint 
year's  payment  of  the  annuity, 
the  Court  set  aside  the  deeds 
against  a  person  who  was  surety 
for  the  payment  of  the  annuity 
by  two  collegians,  who  were 
minors  at  Cktmbridgei — on  the 
ground  that  this  was  an  illegal 
retainer^  but  tbey  imposed  on 
such  trustee  the  terms  of  return- 
ing the  principal  with  interest,  on 
taking  an  account  before  the  Pro- 
thonotary.  ifeiioe  t.  Hammtmd, 
H.2&3Gf.4.  Page4Bl 

APPEARANCE. 

See  Arrbst,  2. 
Ejectment. 

APPOINTMENT. 
5e«  Devise,  1.4.6. 

APPORTIONMENT  OF 
COSTS. 

See  Co8TS»  2. 

ARBITRATION. 

See  Award. 

ARBITRATOR. 

See  Award. 

ARREST. 

See  Baron  and  Feme,  2, 3. 
Sheriff,  1,2. 

1.  Where  a  sheriff's  officer,  on  ar- 
resting the  defendant,  took  five 
shillings  from  him,  with  a  pro- 
mise to  pay  the  remainder  of 
what  was  usual  at  a  fnture  day, 
and  allowed  him  to  go  at  large 
without  taking  a  bail  bond,  villi- 
out  the  plaintifl'^s  assent^  be  cannot 


ASSIGNMENT. 


ASSCAIl^IT. 


687 


be  tnrrendered  in  discharge  of 
liifl  bail ;  and  an  attachment  hav- 
ing issued  against  the  sheriff  for 
not  returning  the  writ,  it  cannot 
be  set  aside,  nor  will  the  Coort 
relieve  him  by  allowing  him  to 
put  in  and  justify  bail.  Collitu 
Y.  Snuggs,  T.  2  G.  4.      Page  111 

2.  If  a  defendant  be  arrested  by 
the  initials  of  his  christian  name 
only,  and  sign  a  bail  bond  in  a 
similar  manner;  the  Court. will 
discharge  him  on  entering  a  com- 
mon appearance,  on  bis  under- 
taking to  bring  no  action.  Taylor 
V.  Rutherman,  M.  2  6.  4.        264 

3.  If  a  defendant  be  arrested  for  a 
sum  under  20/.,  and  defend  the 
action  until  the  debt  and  costs 
amount  to  nearly  100/.,  and  af- 
terwards gives  a  warrant  of  at-^ 
tomey  for  the  amount  of  the  ori- 
ginal  debt  and  such  costs»  under 
which  judgment  was  entered  up, 
and  he  was  taken  in  execution ; — 
Held,  that  he  was  not  entitled  to 
fais  discharge  under  the  statute 
46  Geo.  3.  c.  123,  although  he 
had  lain  in  prison  more  than 
twelve  months,  as  the  warrant 
of  attorney  did  not  appear  to 
have  been  improperly  obtained 
from  him,  nor  was  he  in  custody 
at  the  time  it  was  given.  Robin- 
ton  V.  Sundeil,  M.  2  G.  4.         287 

ARREST  OF  JUDGMENT. 

See  Insurance,  1. 

ASSESSMENT. 
See  Inclosurb  Act. 

ASSIGNEES. 
See  Bankrupt. 

Deed,  1. 

Sheriff,  3.  4. 

ASSIGNSiENT. 

See  Bankrupt,  a« 
Offices. 
Sheriff,  4. 
Stamps,  1. 


ASSUMPSIT. 

See  Amendment,  3. 
Bankrupt,  3. 
Carrier. 
Frauds,  Statute  of. 

1.  Where  the  defendant  agreed  to 
purchase  a  lot  of  trees  for  a  cer- 
tain sum,  and  pay  for  the  same 
according  to  conditions  of  tale, 
and  afterwards  felled  and  carried 
away  part  of  them  without  mak- 
ing such  payment,  and  refused 
to  pay  until  the  remainder  bad 
been  delivered : — Held,  that  the 
executors  of  the  vendor  having 
failed  to  establish  a  count  on  the 
special  contract,  might  recover 
tne  value  of  the  trees  taken  by 
the  defendant  under  counts  for 
goods  sold  and  delivered*  as  llio 
defendant  by  such  taking  had 
disaffirmed  the  entirety  of  the 
contract.  Bragg,  v.  Cok,  T. 
2  G.  4.  Page  114 

2.  Where  the  plaintiff  and  J.  T. 
were  appointed  co-executors^and 
the  latter,  at  the  time  of  the  dieath 
of  the  testator,  was  in  co-part- 
nership with  the  defendant  aotil 
it  was  discontinued,'  after  which^ 
and  before  any  adjustment  of  the 
accounts  of  the  6rm,  •/.  T.  died^ 
leaving  the'  plaintiff  his  co-exe* 
cutor  him  surviving;  and./.  7« 
during  the  partnership,  had  paid 
large  sums  belonging  to  the  tes- 
tator's estate  into  the  partner- 
ship account,  and  of  which  a 
separate  account  was  kept  in  the 
partnership  books  to  the  credit 
of  the  testator's  estate ;  and  none 
of  the  funds  of  such  estate  ever 
came  to  the  plaintiff,  but  were 
received  by  the  partnership  from 
J.  T,  his  co-executor,  without  the 
knowledge  of  the  plaintiff,  and 
the  house  of  J.  T,,  and  the  de- 
fendant became  insolvent,  and  at 
the  dissolution  of  the  partnership 
there  appeared  on  the  books  a 
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credit  to  the  testator's  estate,  no 
part  of  which  was  paid ;  and  the 
plaintifif,  .  the  surviving  co-exc- 
cator  of  J.  T,  having  commenced 
an  action  for  money  had  and 
received,  and  declared  in  his 
own  right,  and  not  as  executor, 
.against  the  defendant,  in  his  own 
right,  and  not  describing  him  as 
the  surviving  partner  of  •/.  T.:— 
Held,  that  such  action  could  not 
be  maintained,  as  the  fact  of  the 
plaintiff's  being  such  surviving  co- 
executor  should  have  been  stated 
in  the  declaration.  Fitzgerald  v. 
Boehm,  M.  2  O.  4.        Page  332 

ATTACHMENT. 
See  Arrest,  1. 
Attorney. 

Qa  ft  motion  for  an    attachment 

•  against  the  Warden  of  the  Fleet 
for  not  bringing  a  defendant  into 
Court  under  a  writ  of  habeas  cor- 

i  fnte,  one  of  his  officers  swore  that 
the  defendant  had  the  benefit  of 
the  rales,  but  that  he  could  not 
be  found  until  after  the  time  for 
bringing  him  into  Court  had  ex- 
pired,   when  he  was    confined 

.  within  the  prison  until  he  was 
discharged  under  an  order  of  the 
Insolvent  Debtors' Court : — ^The 
rule  for  the  attachment  was  or- 

.  dered  to  be  discharged,  on  the 
Warden's  paying  the  costs  of  tlie 
application.  Park  v.  Torre,  M . 
2G.4.  260 

ATTACHMENT  OF  PRIVI- 

LEGE. 

See  Amendment,  1. 

ATTESTING  WITNESS. 

See  Bono. 
Deed,  1. 
Evidence,  2,  4. 

ATTORNEY. 

See  Amendment,  1. 
Costs,  4. 
Where  a  person  not  having  been 
admitted    an    attorney    of  this 


Court,  had  acted  as  such  by  suing 
out  process;  they  would  not  grant 
an  attachment  against  him,  bet 
left  the  party  to  sue  for  the  pe- 
nalty given  him  by  the  statute 
2  Geo.  2.  c.  23.  s.  24.  Mattheici 
v.  Royle,  T.  2  G.  4.  Page  70 

AUCTION. 
See  Award,  2. 

Where  the  plaintiff,  on  the  sale  of 
a  barge  by  auction  under  an  ex- 
ecution, addressed  the  company, 
stating  that  he  had  built  it  for 
the  person  against  whom  the  ex- 
ecution was  issued,  who  had  not 
paid  him  for  it ;  on  which  no  perv 
son  bid  against  him,  but  the  aac- 
tioneer  refused  to  knock  it  dovn 
to  him  at  his  first  bidding,  when 
a  friend  of  his  made  anodier 
bidding,  and  the  plaintiff  ad- 
vanced one  shilling  more,  aad 
paid  a  deposit  in  part  of  the  par- 
chase  money: — field,  that  he 
did  not  acquire  any  property  ia 
the  barge  under  such  sale.  iFW- 
ler  v.  Abrahams,  M.  2  G.  4.   316 

AVERAGE  LOSS. 

See  EviDEKCB,  1. 
Insurance,  7. 

AVOWANT. 

See  Practice,  1. 

AWARD. 

1.  Where  a  parol  submission  was 
made  by  an  infant  plaintiff  to  t 
reference  before  trial,  and  au  ar- 
bitrator made  an  award  in  favor 
of  the  defendant :  on  the  plain- 
tiff's refusing  to  comply  with  the 
terms  of  such  award,  the  de- 
fendant may  proceed  to  trial  by 
proviso.  Godfrey  v.  Wade,  H. 
2&SG.4.  488 

2.  Where  indigo  was  insured  upon 
a  valued  policy  at  and  from  the 
loading  port  to  the  port  of  deli- 
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yery,  and  the  shipwu  sunk  at 
the  port,  in  cooseqnence  of  which 
the  indigo  was  immersed  in  salt 
water,  and  after  sarTejr  was  sold 
by  public  auction  at  a  loss  of  71 
per  cent.f  and    a    verdict    was 
foond  for  the  assured  as  for  a 
total  loss,  subject  to  a  reference 
•     to  an  arbitrator  to  ascertain  the 
amount,  who  awarded  a  loss  of 
41/.  l&ff.  lOd,  per  cent,   on  the 
defendant's    subscription.      The 
Court  refused  to  set  aside  such 
award,    although    it  was  found 
that  the  indigo  had  been  dried  by 
the  purchasers    at  the  loading 
port,  and  afterwards  shipped  by 
them  in  other  vessels,  and  that 
on  its  arrival  at  the  port  of  deli- 
very it  produced  nearly  as  much 
as  if  it  had  received  no  injury 
whatever.     Hardy  v.  Innes,  H. 
2  &  3  Cr.  4.  Page  674 

BAIL. 

See  Arrest, 
Sheriff. 

1.  Notice  of  bail  residing"  hi  Leeds*' 
is  too  general,  although  the  bail 
bad  been  found  to  be  resident 
there;  but  the  Court  allowed 
time  to  amend  the  notice,  and 
make  further  enquiry  as  to  the 
sufficiency  of  the  baiL  Baxter's 
baU,  T.  2  O.  4.  44 

S.  But  notice  of  bail,  as  residing  at 
"  Clapham/'  is  sufficient  if  he 
live  in  the  **  Clapham  Road." 
Piesse  y.  GUfsm,  M.  2  G.  4.  332 

BAIL  BOND. 

See  Arrbst. 

Baron  and  "Feme,  2,  3. 

BANKRUPT. 

See  Sheriff,  2,  3. 

1.  A  person  who  purchases  dead 
horses  for  his  dogs,  and  sells  the 
skins  and  boneSidoes  not  thereby 


become  a  trader,  although  he  ina  j 
sell  such  skins  at  a  profit*  Skin- 
mersett  v.  Jarvis,  T.  2  6.  4. 

.     Page  56 

2.  Where  a  banknq)t  was  required 
by  his  assignees  on  his  last  exa- 
mination, to  deliver  to  them  his 
books  of  account,  which  he  did : 
Held,  that  he  must  be  deemed 
to  have  delivered  them  on  com- 
pulsion ;  and  it  being  afterwards 
found  that  he  was  not  a  trader, 
and  that  the  commission  had  im* 

Eroperly  issued  against  him,  that 
e  might  support  an  actioii  of 
trover  against  such  assignees, 
without  any  previous  demand  of 
the  books,  li.  /ft. 

3.  In  an  action  for  the  use  and  oc- 
cupation of  premises  agi^inat  the 
assignees  of  a  bankrupt: — Hela, 
that  the  deed  of  assignment  of 
the  bankrupt's  effects  produced 
by  the  defendants  at  tfie  trial, 
under  a  notice  from  the  plaintiff 
so  to  do,  was  admissible  in  evi- 
dence without  proof  of  die  exe* 
cution  by  the  subscribing  witness, 
as  it  appeared  that  two  of  the 
assignees  had  continued  to  occipy 
the  premises  after  the  act  of 
bankruptcy,  and  thereby  claimed 
a  beneficiiil  interest  under  the 
deed.     Orr  v.  Marhe,  M.  2  0. 4. 

S47 

4.  Where  a  defendant  in  an  action 
brought  against  him  by  the  as- 
signee of  a  bankrupt,  pleaded  the 
general  issue,  without  giving 
notice  of  his  intention  to  dupute 
the  bankruptcy,  he  may,  under 
a  Judge's  order,  have  leave  to 
withdraw  such  plea,  and  plead 
it  de  novo  with  the  notice  re- 
quired by  the  49  Geo.  3.  c  121. 
s.  10.  Gardner  v.  Siackf  BL2& 
BG.4.  489 

d.  Where  in  an  action  of  trover 
brought  in  C.  P.  to  try  the  vali- 
dity of  a  commission  of  bankrupt 
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issued  against  the  plaintiflT  b j  tbe 
defendant  as  his  assignee,  the 
latter  prodnced  an  oflBce  copy  of 
a  roll  in  the  Court  of  King's 
Bench,  by  which  it  appeared  that 
an  action  was  commenced  there 
against  the  plaintiff  and  his  part- 
ner more  than  six  years  before, 
and  continuances,  broaght  down 
to  the  Term  before  the  trial  in 
C. P.:— Held,  that  the  petitionr. 
ing  creditor's  debt,  on  which  the 
commission  was  founded,  was  not 
barred  by  the  statute  of  Limita- 
tions, for  as  long  as  a  remedy  is 
open,  by  which  the  debt  may  bo 
recoFered  any  where,  it  does  not 
fall  within  the  operation  of  that 
statute.  Gregory  v.  Hurrili,  H. 
2  &  3  6,  4.  Page  625 

6.  Whereon  a  petition  to  the  Vice- 
Chancellor  an  order  was  obtain- 
ed under  the  statute  6  Geo,  2. 
e.  300. «.  31.  directing  that  a  new 
assignment  should  be  executed 
to  the  plaintiff,  in  which  the  two 
former  assignees,  and  one  of  such 
assignees  absconded,  and  the 
assignment  was  executed  by  the 
plaintiff  and  the  other  alone : — 
Held,  that  the  plaintiff  could  not 
maintain  an  action  of  assumpsit 
for  goods  sold  and  delivered,  as 
an  application  should  have  been 
previously  made  to  the  Vice- 
Chancellor,  stating  the  reason  of 
the  non-joinder  of  the  Uiird  as- 
signee. Aldritt  V.  Eittridge, 
H.  2  ^k  3  G.  4.  569 

BARON  AND  FEME. 

1.  It  seems  that  if  a  married  wo- 
man be  taken  in  execution  for  a 
debt  contracted  by  her  before 
marriage,  she  cannot  be  dis- 
charged, although  the  husband 
be  in  custody  on  mesne  process 
in  the  same  suit.  At  all  events, 
the  application  for  granting  or 


refusing  such  discharge  is  in  the 

'  discretion  of  the  court.     Ckalk 

V.  Deacon,  T.  2  6?.  4.    Page  128 

2.  A  feme  covert  on  t>eing  arrested, 
was  discharged  on  filing  common 
bail,  though  separated  from  her 
husband  by  a  divorce  d  mensi  et 
thoro,  she  having  appealed  against 
the  sentence  of  divorce,  which 
appeal  was  pending  at  the  time 
she  was  arrested.  Hookkam  v. 
Chambers^  M.  2  G.  4.  265 

3.  Where  a  married  woman  was 
arrested  as  the  drawer  of  a  bill 
of  exchange,  and  had  given  a 
bail  bond,  the  Court  ordered  it 
to  be  delivered  up  to  be  can- 
celled, on  an  affidavit  of  her  co- 
verture, and  that  she  did  not 
represent  herself  to  be  sole  and 
unmarried.  Samwell  v.  JenkiMK 
H.  2  4$:  3  Gf.  4.  500 

BILLS  OF  EXCHANGE. 

See  Baron  and  Femb,  a 
Error,  Writ  of. 
Forgery. 

1.  In  an  action  by  the  payee  against 
the  drawer  of  a  bill  of  exchaogr, 
the  declaration  stated  that  \he 
latter  drew  it  at  **  Si.  Helena"  to 
wit,  at  "  Weitminster/'  and  did 
not  aver  a  protest  either  for  non- 
acceptance  or  non-payment  On 
the  production  of  the  biU,  it 
was  dated  at  Si.  Helena,  and  not 
stamped. 

On  its  being  objected  that 
it  was  inadmissible  as  an  inland 
bill  for  want  of  such  stamp,  and 
that  the  plaintifi*  had  given  no 
evidence  of  a  protest  for  non- 
acceptance  or  non-payment  :— 
Held,  that  as  there  was  evidence 
of  a  subsequent  promise  by  the 
defendant  to  pay  the  amount  of 
the  bill,  coupled  witli  a  letter 
written  by  his  attorney,  oflferiog 
terms    for    payment,    it  was  a 


BOND. 

irairer  of  tbose  objections,  al- 
thotigb  such  attorney  swore  that 
aaoh  offer  was  made  withoat 
prejadice.  Patienon  v.  Becker, 
M.  2  6.  4.  Page  319 

3.  Wbero  the  plaintiSa  at  indoraees 
of  a  bill  of  exohange,  sned  the 
drawer  in  tbeir  own  right,  and  it 
appeared  that  the  bill  bad  been 
inaorsed  to  them  in  blank  before 
the  death  of  one  of  the  firm  who 
was  a  partner  with  the  plaintilb 
as  bankers: — Held,  that  the  ac- 
tion was  well  brought,  without 
describing  themselms  as  snrTir" 
iog  partners  in  the  declaration, 
as  they  were  not  bonad  to  prove 
the  partnerabip,  or  that  the  bill 
was  indorsed  or  delirered  to 
them  jointly  with  tfaeir  deceased 

ertner.    AUttood  t,  Batlenlmry, 
.  2  &  3  6.  4.  610 

BOND. 

See  Pbacticb,  9, 

Where,  in  an  action  cf  debt  on 
bond,  it  was  sworn  that  the  de- 
ponent had  learned  that  the  at- 
testing witness  kept  ont  of  theway 
to  aroid  an  arrest: — Held,  that 
this  was  not  a  snfllcient  reason 


bond  by  the  obligor,  and  evidence 
of  bis  hand-writing  hating  been 
giren  aHuitde,  on  which  the 
obligee  obtained  a  verdict,  the 
coart  ordered  a  new  trial.  PyU 
w,  Griffith,  H.i&BG. 4.    688 

CABJRIER. 

See  Ship. 

1.  In  an  action  on  the  case  in  the 
Kjng's  Bench  against  ten  defend- 
ants, the  plaintiff  declared  that 
hofore  and   at  the  time  of  the 


CABBIEIL 
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grievncos  complained  of,  they 
were  proprietors  of  a  stage  coaeh 
for  the  conveyance  of  passengers 
for  hire  from  A.  to  B„  and  that 
being  bo,  they  received  the  plaui- 
tiff  at  an  oatside  pattengar,  to 
be  safriy  conveyed  thereon  from 
A,  to  B.,  for  hire  to  them  in  that 
behalf;  and  that  by  reason  there- 
of they  ongbt  to  have  safely  oon- 
veyed  him  accordingly  ;  and  as- 
signed for  breach,  that  they  eon- 
ducted  themselves  so  carelessir 
in  this  behalf,  that  hy  and  ttroigb 
the  earelettneas,  nnakiUiilnett, 
and  default  of  themtelvea  and 
their  servants,  the  ooach  waa 
overset;  by  means  whereof  the 
plaintiff  was  bnrt,  and  sostain- 
ed  other  injuries,  A  jojy  hav- 
ing found  a  verdict  against  eigfit 
of  the  defendants  only,  and 
in  favor  of  the  other  two,  and 
judgment  being  entered  accord- 
ingly :-n-Held,  that  aa  the  acUoB 
was  founded  on  a  breach  of  dnty 
imposed  by  tlM  oastom  of  tha 
reum,  which  was  a  breach  of  the 
law,  and  as  the  declantfoa  was- 
framed  on  a  misfeasance,  such 
verdict  and  judgment  were  not 
erroneous,  and  they  were  there* 
fore  affirmed  in  the  Exchequer 
Chamber  in  error.  Breih^rfym 
T.  Wood,  (w  error,)  T.  2  G'  4. 

Page  141 
3.  A  carrier  is  bonnd  to  deliver  a 
parcel  at  theplace  to  which  it  is 
directed.  Where  therefore,  a 
parcel  of  goods  was  dirocted  to 
•'  Mr.JameM  Parker.  Bigk  Street, 
Oxford,"  who,  on  being  applied 
to,  said  that  he  expected  no  such 

Jiarcel,  and  it  was  afterwards  d»- 
ivered  to  a  person  who  called  at 
the  defendant's  office,  claiming 
it  as  his,  and  who  paid  the  car- 
riage for  it: — Held,  that  it  was 
.properly  left  to  the  Jury  whether, 
voder  the    ciroonutaaces,    tli« 


ftM       CHABTBB-PARTy. 

earner  bid  b«en  gailt^  of  gmn 
negliniMM ;  and  thej  having 
fonnd  that  be  hod,  the  Conrt  re- 
foaed  to  grant  a  new  trial,  which 

■  waa  moved  for  on  the  gnninds, 
fira^  that  the  plaintiff  had  cor- 
ireWKHided  bj  letters  with  the 
dan&danti  after   the  Iom,    re- 

■  qmatbig  him  to  apprehend  the 

■  MTMMi  to  whom  tiie  paroel  had 
-  Been  delivered   aa  a  iwindier; 

■eeoadly,  that  intimation  of  the 
table  of  the  parcel  wm  not  giren 
io  the  defendant  at  the  time  it 
wu  deltrered  at  bis  office,  ac- 
cording to  a  notice  which  was 
.  there  ^zed.IimitiDghia  reipon- 
•ibilitj  to  ai.  except  the  ralne 
of  the  pwcel  waa  ipecified  when 
ddrrered ;  and  laally,  that  the 
propertj  in  the  goods  eontoined 
IhereiB  had  passed  from  the 
Blaintifik  to  the  eonsirneo.  Half 
r.Badd,H.2St9G.4. 

Pttyt  469 

CHARTER-PABTT. 

1.  fi;  a  eharter-part^  to  govem- 
ment  for  transporting  emigrants 
from  (his  conntrr  to  the  Giipc  of 
Good  Bope,  the  defendant,  a  ship 
broker,  on  behalf  of  the  owners, 
let  a  Tossel  to  the  Commissioners 
of  the  navjr,  for  the  space  of —  - 
calendar  months  certain,  and 
thenceforvard  mitil  the;  should 
give  him  notice  that  she  was  dis- 
charged, such  notice  to  be  given 
after  her  return  to  Dqttfimt  or 
"    "         ■  1  the   Coi      • 


Porttwumtk  i  and 
sionera  covenanted  to  pay  freight 
at  the  rate  of  14*.  per  ton  per  oa- 
'_  lender  month,  for  so  long  time 
as  the  yessel  should  be  cootinned 
in  his  Majesty's  service;  and  that 
nttxx  she  had  been  in  sach  service 
six  months,  the  defendant  should 
have  a  bill  of  imprest  for  two 
months  freight  more;  and  aftor 


CLERK  OF  THB  PEACE. 

ten  months  a  like  bill  for  two 
months;  and  alike  bill  whenever 
eight  months  shonld  be  due ;  snd 
the  following  memorandnm  wis 
written  in  the  margin : — "  Not- 
withstanding it  is  barrio  agreed 
that  the  ahip  shall  be  discharged 
at  Deptford  or  PerUmomtk,  it  is 
hereby  covenanted,  that  she  shall 
be  diachn^  at  the  C^  o/'Gottf 
Bape,  when  the  servioe  will  ad- 
mit of  itr-^Hdd,  that  under 
the  terms  of  the  charter-party, 
the  voyage  was  general,  and  that 
the  ship  was  chartered  for  sn 
indefinite  period,  and  that  the 
defendant  was  only  entitled  to 
claim  commission  as  for  a  voyage 
of  that  dascrlpUoD,  and  not  for 
a  speeific  voyage  outwards.  Boil 
V.  Piiueia,  M.  S  G.  4.  P<^e2S8 
S.  Where  a  cargo  eonsiiting  tfT 
oranges  had  been  materially  da- 
maged through  the  improper  eon- 
dnct  of  the  captain,  who  waa  also 
a  part-owner  of  Jhe  vessel,  and 
the  freighters  bronght  an  action 
on  the  case  against  him  and  hit 
co-part-owners  for  negl^nce  in 
the  conveyance  of  the  goods  :— 
Held,  that  such  action  was  well 
bronght,  although  the  captain 
had  entered  into  a  charter-party 
under  seal  with  the  freighters,  by 
which  he  engaged  to  convey  the 
cargo  to  its  port  of  destinatioD; 
it  not  appearing  from  that  instru- 
ment that  he  possessed  any  other 
character  or  mtereat  than  that  of 
commander  or  master.  LetHe  v, 
Wiltm,  M.  2  G.  4.  41& 

CLERK  OF  COURT, 

8*4  Ofrckk,  2. 

CLERK  OF  THE  DOCKETS. 

See  OFrtCKB,  1. 

CLERK  OF  THE  PEACE. 

i$»  Offices,  l. 


COirVEyANCE. 


COSTS. 
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COACH  PROPRTETOR. 

See  Carbier,  1. 

COASTERS. 

See  Pilots. 

t 

COLLECTOR  OF  TAXES. 
See  Evidence,  3. 

COMMISSIONER. 

See  Inclosure  Act. 
Recovery,  4. 

CONSIDERATION. 

See  Annuity,  2. 

Frauds,  Statute  op. 

CONSIGNMENT. 
See  Carrier,  2. 

CONSOLIDATION  RULE. 
See  Insurance,  6. 

CONTINGENT  REMAINDER. 

See  Devise,  6. 

CONTINUANCE. 
See  Bankrupt,  5. 

CONTRACT. 

See  Frauds,  Statute  of. 
Ship. 

CONVEYANCE. 

See  Devise,  4. 6. 
Offices. 
Stamps,  1. 

COSTS* 

See  Amendment,  1.  3. 
Ejectment,  I. 
Warden  of  the  Fleet. 

1.  In  order  to  discharge  a  plaintifif 
out  of  castody,  who  is  in  execu- 
tion for  costs,  it  must  appear  that 
sach  costs  were  paid  on  his  ac- 
connt;  where  therefore,  a  plain- 
tiff was  in  execution  for  costs 
arising  to  a  magistrate  from  a 


verdict  in  an  action  for  false  im- 
prisonment, an  affidavit,  staling 
that  they  had  been  paid  to  the 
latter  by  the  Treasury,  was  held 
insufficient.  Butt  v.CoftoJil,  T. 
2G.4.  Page  65 

2.  Where  the  Prothonotary,  on  the 
taxation  of  costs,  allowed  for 
various  sums  expended  in  expe- 
riments, and  a  compensation  for 
loss  of  time  to  scientific  and  pro- 
fessional men  employed  in  mak- 
ing them,  with  a  view  to  ascer- 
tain the  increased  risic  or  advant- 
age in  a  new  process  of  boiling 
sugar  by  means  of  heated  oil, 
and  who  were  called  as  witnesses 
at  the  trial ;  the  Court  directed 
him  to  review  his  taxation,  on 
the  ground  that  no  such  allow- 
ance or  compensation  ought  to 
be  made. 

Where  the  plaintifls  brought 
four  actions  against  two  insur- 
ance companies,  for  a  loss  by 
fire,  and  a  verdict  was  found  for 
the  former  against  each  ci  n- 
pany  on  two  of  the  causes  only: 
Held,  that  costs  were  to  be  ap- 
portioned equally,  although  three 
causes  only  were  set  down  for 
trial  at  the  same  Sittings,  there 
being  a  demurrer  pending  in  the 
other.  Severn  v.  Olive,  Same  v. 
Slade,  H.  2G.4.  235 

3.  Where  the  plaintiff's  cause  of 
action  is  altogether  denied  by  the 
defendant's  pleas,  and  at  tho 
trial  the  plaintiff  obtains  a  ver- 
dict on  some  issues,  and  the  de- 
fendant on  others,  the  plaintiff  is 
entitled  to  the  costs  of  the  issue 
found  for  him,  which  include  the 
general  costs  of  the  trial,  but  not 
the  costs  of  the  issues  found  for 
the  defendant,  on  which  however 
the  latter  is  not  entitled' to  claim 
any  costs  from  the  plaintiff;  but 
where  the  defendant  suffers  Judg- 
ment by  default  as  to  some  causea 
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COSTS. 
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cyf  actioDy  and  pleads  as  to  others, 
and  the  plaintiff  takes  issae  pn 
the  pleas,  and  at  the  trial  all  the 
issues  are  found  for  the  defen- 
dant, the  latter  is  entitled  to  the 

.  costs  of  the  issues  found  for  him, 
and  the  plaintiff  to  those  only  of 
the  judgment  by  default.  Where 
therefore,  to  an  action  of  tres- 
pass, the  defendant  pleaded  the 
general  issue  to  the  whole  de- 
claration, and  several  special 
pleas  as  to  part,  and  the  plaintiff 
new  assigned,  and  the  defendant 
8uffe|re<)  judgment  by  default  as 
to  the  new  assignment,  and  the 
plaintiff  was  bound  to  go  to  trial 
to  get  rid  of  the  general  issue, 
which  would  otherwise  hare 
harred  his  whole  action,  and  he 
could  not  by  any  other  means 
have  obtained  damages  on  the 
judgment  by  default : — Held,  that 
the  plaintiff  was  entitled  to  the 
general  costs  of  the  cause,  in- 

.  eluding  those  of  the  trial,  al- 
though the  Jury  found  a  verdict 
for  tpe  defendant  on  one  of  the 
special  pleas,  the  costs  of  such 
issue  being  deducted,  but  not 
allowed  to  him  on  that  issue. 
Hmue  y.  J%e  Treanerer  of  the 
Thame$  and  Im  NavigafUm,  M. 
20. 4.  Page  394 

4*  Where  the  plaintiff,  an  attorney, 
claimed  21/.  from  the  defendant 
as  his  moiety  of  the  expences  for 
preparing  a  lease,  and  6?e  years 
afterwards  sued  him  for  the  re- 
coyery  of  that  sum,  and  the  de- 
fendant before  the  delivery  of 
the  declaration,  took  out  a  sum- 
mons to  stay  proceedings  on  pay- 
ment of  15/.  and  the  costs  then 
incurred,  which  the  plaintiff  re- 
ffised  to  accept,  but  proceeded  in 
the  action  by  delivering  a  decla- 
ration^ and  the  defendant  pleaded 
the  general  issue,  and  paid  15/. 
into  Court,  which  the  plain^ff 


aftarwards  took  out  in  foil  satis- 
faction of  his  demand ;  the  Court 
refused  to  deprive  him  of  the 
costs  incurrea  between  the  ob- 
taining the  rule  and  the  taking 
the  money  out  of  Court,  there 
being  nothing  oppressive  or  vex- 
atious in  the  plaintiff's  conduct. 
Oirr  V.  Smyikm,  M.  2  G.  4. 

Page^^O 

And  see  Draper  y.  JVet//,  431 ,  (n.) 
Jcnes  v.  Johnwon,  436,  (n.) 
Atpinall  y.  Smith, 

436,  (0.) 

COVENANT. 

See  Charter  Party. 
Insurancb,  1,  2. 

Lease. 
Ship. 

CROSS  REMAINDER. 
See  DfiyiSE,  1,  2. 

CROWN  DEBT. 
iSee  Sheriff^  3. 

DEBT. 

See  Bond. 

Practicb,  9. 

Debt  does  not  lie  for  the  arrears  of 
an  annuity  issuing  out  of  lands, 
and  payable  to  the  annuitant  for 
life,  although  it  is  not  stated  in 
the  declaration  that  the  grantor 
bad  a  freehold  in  the  premises 
out  of  which  it  was  payable,  as 
it  must  be  inferred  that  he  had 
such  an  interest,  where  nothing 
appears  to  the  contrary.  Kelhf 
y.  CMbe,  M.  2  6.  4.  335 

DEBTOR  AND  CREDITOR, 

See  In  SOLVENT  Debtor^ 
Stamps,  1. 
Variance, 


DEMURRER. 


DEVISE. 
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DECLARATION. 

See  Amendment,  3. 

Bills  of  Exchange,  2. 
Ejectment,  2. 
Insolvent  Debtor,  2. 
Insurance,  1. 
Pleading,  1. 

DEED. 

See  Stamps,  1,  2. 
Variance. 

1.  In  an  action  for  the  use  and  oc- 
capation  of  premises,  against  the 
assignees  of  a  bankrupt  :^— Held, 
that  the  deed  of  assignment  of 
the  bankrapt's  effects  prod  need 
by  the  defendants  at  the  trial, 
under  a  notice  from  the  plaintiff 
60  to  do^  was  admissible  in  eri- 
dence,  without  proof  of  the  ex- 
ecution by  the  subscribing  wit- 
ness, as  it  appeared  that  two  of 
the  assignees  had  continued  to 
occupy  the  premises  after  the 
act  of  bankruptcy,  and  tliereby 
claimed  a  beneficial  interest  un- 
der the  deed.  Orr  r.  Morice,  M. 
2  G.  4.  Page  347 

?.  Where  a  deed  purported  to  bear 
date  on  the  20th  NovemlKr,  and 
was  executed  by  one  of  two  de- 
fendants on  the  16th  of  that 
month,  and  by  the  other  on  a 
previous  day: — Held  to  be  im- 
material, it  not  appearing  that  a 
blank  was  left  for  the  date  at 
the  time  of  the  execution.  Cock- 
eU  y.  Gray,  H.  2  &  3  6.  4.    483 

DEMAND. 

See  Trover. 

DEMISE, 
See  Stamps,  2,  3. 

DEMURRER. 

See  Pleading,  3« 


DESCENT. 

See  Limitations,  Statute  of,  2. 

DEVIATION. 

See  Insurance,  4. 

DEVISE. 

1.  Devise  of  an  estate  at  Ircheiter^ 
to    devisor's    grand-daughter  A. 
for  her  life;  remainder  to  two 
trustees  during  the  life  of  A., 
in  trust    only,  to  support  con- 
tingent estates;    and   after  her 
decease,    to   all  and   every  tho 
children  in  tail,  with  pross  re- 
maiuders  between  them  in  tail; 
and  in  default^of  issue  of  all  and 
every  the  children  of  the  devi- 
sor's grand-daughter,  he  denied 
to  his  daughter  B.  for  life ;  re* 
mainder  to  such  one  or  more  of 
the  children  of  ^.  as  she  by  deed 
or  will   attested  by  three  wiU 
nesses  duly  executed,  should  ftp* 
point,  for  their  lives;  remabder 
to  all  and  every  the  child  and  chil- 
dren of  such  daughter  or  daugh- 
ters, to   be  appointed  by  B.  at 
aforesaid ;  and  if  only  one  should 
be  appointed,  then  to  her  and  the 
heirs  of  her  body;  and  if  mom 
than  one  should  be  appointed* 
then  all  of  them  to  take  their 
mother's  shares  per  stirpes,  at  te- 
nants in  common,    and  not  as 
joint  tenants ;  with  cross  remaiut- 
ders  between  them  (the  children 
of  such  daughters),  as  to  their 
mother's  shares  in  tail;  and  on 
failure  of  such  issue  of  any  one 
or  more  of  such  daughters,  witli 
cross  remainders  to  the  others 
of  their  issue ;  and  in  default  of 
such  appointment,  and  if  any  ap« 
pointment  not    exhausting    the 
whole  fee,  the  devisor  gave  tiie 
estate  at  Irchester,  or  so  much  of 
the  fee  as  should  not  be  exhaust* 
I       ed  by  such  appointment  inade 
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aforesaid,  to  B.  for  life  ;  with  re- 
mainder to  all  her  daughters  for 
tbeir  lives,  with  cross  remainders 
hetween  them  for  life  ;  with  re- 
mainder during  the  lives  of  all 
the  daughters  of  B,^  and  the  life ' 
of  the  survivor,  to  support  con- 
tingent remainders  ;  and  for  de- 
faiut  of  issue  of  any  or  either  of 
the  daughters  then  living  of  B. 
he  devised  the  said  estate  tojB. 
and  her  heirs. 

A.  died  sole  and  intestate,  leav- 
ing B,  her  heir  at  law,  as  well  as 
the  heir  at  law  of  the  devisor. 
B.  had  issue  nine  daughters, 
many  of  whom  were  married  and 
had  issue : — Held,  first,  that  B. 
liad  in  the  freehold  and  copyhold 
lands  of  the  devisor  an  estate  for 
her  life,  with  an  nltimate  rever- 
sion to  herself  in  fee.  Secondly, 
that  in  default  of  appointment, 
her  daughters  then  living  had  re- 
spectively, in  the  said  lands  of  the 
testator,  estates  for  life  in  re- 
mainder, as  tenants  in  common, 
with  cross  remainders  amongst 
themselves  for  life,  with  remain- 
ders to  themselves  in  tail  respec- 
tively. Thirdly,  that  in  default 
of  appointment,  the  grand-daugh- 
ter of  B*  had  no  estate  in  the  tes- 
tator's said  lands.  Fourthly,  that 
B.  had  power  hy  appointment  to 
designate  which  one  or  more  than 
one  of  her  daughters  was  or  were 
to  take  under  the  will;  that  if 
one  daughter  only  was  designated, 
she  would  take  under  the  will  in 
tail ;  but  if  more  than  one  was  de- 
signated, they  would  take  under 
the  will  as  tenants  in  common 
for  life,  with  remainder  to  their 
respective  children  as  tenants 
in  common  in  tail,  with  cross  re- 
mainders between  them  (the  said 
appointed  daughters) ;  and  cross 
remainders  to  take  place  as  well 
with  regard  to  the  shares  of  their 
respective  mothers,  as  with  re- 


gard   to    the    shares    of    their 
aunts,  in  the  event  of  a  failure 
of  issue  of  any  of  the  aunts.  Med- 
lycott  v.Jortin,  T.  2  G.  4.  Page  1 
2.  Devise  to  three  trustees,  of  all 
the  testator's  freehold,  leasehold, 
copyhold,  and  personal  estate,  in 
trust,  after  payment  of  legacies 
and  annuities,  which  annuities  he 
directed  to  be  paid  out  of  bank 
stock  standing  in  his  name,  to 
pay  all  the  rents,  issues,  profits, 
and  produce  of  the  residue  of  his 
estate  and  effects,  as  well  real  as 
personal,  to  his  three  nieces  JSL 
M.  and  C.,  share  and  share  alike, 
for  their  lives,   and  after  their 
decease,  or  either  of  them,  that 
their  lawful  issue    should  have 
his  or  her  mother's  share  of  such 
rents,  &c.  for  life ;  and  if  either 
of  the  nieces  should  die  in  the 
life-time  of  the  others  or  other 
of   them  having  no   issue,    the 
share  of  her  or  them  so  dying, 
to  be    equally  divided    between 
the  survivors  of   his  nieces  for 
their  respective  lives,  and  after- 
wards by  the  issue  of  the  sur- 
vivors of  such  nieces : — and  ia  hke 
manner  if  all  hi&  nieces  and  their 
issue  save  one,  should  die  without 
issue,  then  such  one  to  have  the 
whole  for  her  life ;  and  after  her 
decease,  the  issue  of  such  niece, 
if  more  than  one,  to  enjoy  the 
whole,   share   and  share  alike; 
and  if  but  one,  such  one  to  en- 
joy the  whole  alone;  to  hold  such 
parts  as  were  freehold  to  them 
and  each  of   them,  tbeir  heirs 
and  assigns  as  tenants   in  com- 
mon, and  not  as  joint  tenants; 
and  if  but  one,  to  such  only  one, 
his  or  her  heirs  and  assigns  for 
ever;    and  in    case  of   all    the 
nieces  dying  without  issue,  the 
whole  to  go  to  the  devivor's  next 
male  heir  of  his  name,  to  hold 
to  him,  his  heirs  and  executors, 
in  like  manner. 
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The  niece  M.  married  B.  G. 
"who  died  leaving  his  wife  and 
one  son  surviving ;  C  also  mar- 
ried bat  had  no  issue. 

Two  of  the  trustees  died,  and 
a  considerable  surplus  of  the  tes- 
tator's personal  estate  remained 
after  paying  debts,  legacies,  and 
annuities: — Held,  first,  that  the 
surviving  trustee  liad  the  legal 
estate  in  fee-simple  devised  to 
the  three  trustees.  Secondly, 
that  the  nieces  took  no  legal  es- 
tate in  the  freehold  tenements. 
Thirdly,  that  the  son  of  G.  B. 
took  no  legal  estate  therein,  nor 
would  he  at  the  death  of  the 
survivor  of  the  three  nieces. 
Fourthly,  that  if  the  devise  had 
commenced  with  the  words  "  all 
the  rents,  issues,  and  profits," 
and  the  passage  before  these 
words  had  been  omitted,  the 
three  nieces  would  respectively 
have  taken  estates  for  hfe  in  the 
freehold  tenements  under  the  will, 
with  cross  remainders  between 
them  for  life,  in  the  event  of  one 
or  two  of  them  dying  without  is- 
sue ;  and  lastly,  that  G,  B.  would, 
in  the  events  as  they  then  stood, 
have  an  estate  tail  in  remain- 
der in  his  mother's  one  undivided 
third  part  of  the  said  freehold 
tenements,  subject  to  be  divest- 
ed in  part  by  the  birth  of  other 
children  of  his  mother,  whether 
sons  or  daughters ;  and  that  he 
would  have  an  estate  tail  in  the 
whole  of  the  freehold  tenements, 
in  the  event  of  his  being  the  only 
issue  of  the  three  nieces  living  at 
the  death  of  the  survivor  of  them, 
no  other  issue  having  been  born. 
Mttrtbwaite  v»  Jenkinson,  T. 
2  G.  4.  Paye  13 

3.  Under  this  devise,  **  I  do  give  to 
my  son  Ridiard,  the  perpetual 
advowson  of  Husbands  Bostoarth, 
in  Leicestershire^  and  my  manor 
of  StoMwick,  and  all  my  lands  in 


JVor^Aamp/onsAire:"— Held,  that 
an  estate  for  life  only  in  the  ad- 
vowson passed  to  the  devisee, 
although  he  was  the  incumbent  of 
the  living  at  the  time  the  will  was 
made,  and  one  of  the  residuary 
legatees ; — on  the  ground  that  the 
words  '*  perpetual  advowson,'' 
were  only  descriptive  of  the  thing 
divided,  and  not  as  denoting  the 
Quantity  of  interest  which  the 
aevisee  was  to  take  therein.  Po' 
cock  V.  Lincoln  {Bishop)  T.  2  G.  4. 

Page  159 
4.  A  testator  devised  all  his  estates 
to  A,  G.  and  T.  G,  for  one  hun- 
dred years,  upon  certain  trusts 
mentioned  in  his  will,  and  sub- 
ject thereto  he  devised  them  to 
his  wife,  during  her  widowhood, 
and  to  H.  P.  W.  and  J.  S.  and.the 
survivor,  and  also  to  the  heirs 
of  such  survivor  of  the  two  lat- 
ter, oa  certain  trusts  therein  abo 
mentioned,  to  the  use  of  divers 
persons  for  life  and  in  tail :  Jie 
then  directed  that  the  three  lat- 
ter trustees  should  out  of  the 
rents  and  monies,  discharge  all 
his  debts,  legacies,  &c.,  and  tliat 
if  his  personal  estate  should  be 
insufiicient  to  pay  the  same,  they 
were  to  raise  and  charge  the  de- 
ficiency on  the  real  estate  before 
devised  to  them :  he  then  declar- 
ed that  if  his  personal  estate 
should  be  insuflScient  to  raise  and 
pay  portions  for  his  younger  chil- 
dren, A,  G,  and  T.  G.  should  raise 
the  same  by  sale  or  mortgage  of 
the  one  hundred  years  term ;  and 
all  the  rest  and  residue  of  bis 
real  and  personal  estates,  be  de- 
vised to  his  wife,  H.  P*  W.  and 
J.  S,,  and  the  survivors  and  heirs 
of  such  survivor  of  the  two  lat- 
ter, on  certain  trusts  thereinafter 
also  mentioned.  Then  followed  a 
power  of  sale,  in  which  the  tes- 
tator stated  that  *'  whereas  the 
moiety  of   several   estates   bad 
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descended  to  him  as  one  of  the 
heirs  at  law  of  the  late  Mrs.  B.A,; 
and  whereas  it  might  h6  conve- 
nient to  sell  any  or  all  of  them, 
either  for  the  portions  of  his 
younger  children  6r  otherwise, 
or  to  divide  or  proportion  the 
said  estates,  or  any  part  of  them : 
he  thereby  empowered  his  said 
trustees  to  sell  or  divide  and  plro- 
portion  all  or  any  of  the  said 
estates,  and  that  their  acts  should 
be  valid  to  all  intents,  so  that  the 
monies  arising  by  the  sale  of  all 
or  any  of  the  said  estates.  Were 
kept  and  preserved,  and  remain 
and  ennre  to  and  for  the  several 
tises  and  trasta  directed  by  his 
will  ;^  and  the  testator  then  no- 
minated and  appointed  his  wife, 
jET.  p.  W»  and  •/.  S.  the  joint  and 
sole  guardians  of  all  his  children, 
and  fully  and  wholly  to  execute 
his  will,  in  trust  as  therein-be- 
fore  directed.  The  testator  died, 
leaviiig  his  wife,  H.  P.  W.  and  J,S. 
Surviving,  who  proved  the  will. 
•/.  S.  afterwards  died,  leaving  the 
tei^tator^s  widow  arid  H.  P.  W.  his 
co-executors,  who  aftertvards,  by 
indentures  of  lease  and  release, 
conveyed  the  moiety  of  one  of 
the  testator's  estates  to  a  pur- 
chaser in  fee : — Held,  that  such 
conveyance  was  a  good  execution 
of  the  power  for  sale,  given  by 
the  will  of  the  testator.  Smith 
Leigh,  M.  2  G.  4.  Page  214 

6.  The  testatrix,  as  for  her  tem- 
poral estates  and  effects,  gave  and 
disposed  of  the  same  in  the  man- 
ner following,  vii.  she  bequeathed 
to  Z.  C.  4/.  and  to  M.  H.  3/., 
which  legacies  she  directed  to  be 
paid  by  her  executor  within  three 
months  after  her  decease;  also 
she  gave,  detdsed,  and  bequeath- 
ed to  /.  G.  all  her  lands,  tene- 
ments, and  hereditaments,  par- 
ticularly those  called  S.  and  C. 
situate  in  P.,  which  were  lately 


the  lands  of  her  hvsband,  tod 
all  the   rest  and  residue  of  her 
goods    and     chattels,     personal 
and  testamentary  etiaie  aidefeett 
whatsoever,    she    ^ove    and  be- 
queathed to  the  said  J.  G,,  whom 
she  appointed   sole   executor  of 
her  will : — Held,  that  J.  G.  took 
a  fee  in  the  lands  of  B,  and  C 
it  being  the  intention  of  the  tes- 
tatrix, as  collected  from  the  will, 
to  dispose  of  all  of  her  propertj; 
and  that   the  words  **  testaiseii- 
tary  estate,"    in    the    restdvarj 
clause,  connected  with  those  oi 
*'  temporal   estates"   in   tbe  in- 
troductory claase,  were  sofficieot 
to  convey  such  an  estate,  althosgb 
the    clause    devising  the  lands, 
woilld  give  him  an  estate  for  Uf6 
only.    Doe,  d.  PenwardoL  f.Gil^ 
bert,  M.  2  6.  4.  Pi9eS68 

6.  Where  a  testator  was  pomsied 
of  considerable  personal  proper- 
ty, and  seised  of  an  undivided 
third  part  in  certain  messnages 
and  lands  under  a  devise  for 
lives,  devised  the  latter  and  all 
his  real  estate  to  his  sister  and 
nephew  for  their  joint  lives,  and 
to  the  survivor  of  them  during 
her  of  his  life,  .  in  case  there 
should  be  no  lawful  issue  hvtng 
of  them,  or  either  of  them,  hni 
in  case  both  or  either  of  dieo 
should  leave  any  such  issile,  then 
to  the  survivor  of  the  sister  and 
nephew  one  undivided  moiety 
only  of  the  said  real  estate,  for 
and  during  her  or  his  life,  and 
the  rents  and  profits  of  the  other 
undivided  moiety  to  be  paid  and 
applied  to  the  maintenance  and 
education  of  all  and  every  the 
child  and  children  of  either  of 
them,  the  sister  and  nephew  so 
dying,  during  their  several  mi^ 
norities;  and  after  the  death  of 
such  survivor  of  the  sister  and 
nephew,  the  remaining  moiety  of 
the  said  estate  was  to  be  paid 


t)ETIS£. 

tad  applied  in  like  maimer,  if 
there  enoald  be  occuion,  to  all 
•nd  ever;  the  child  and  children 
of  >uch  sniriTor  of  the  sister  an'd 
nephew,  daring  their  aereral  mi- 
Dorilies;  aodtcAnt  and  at  such 
several  childron  of  the  aiater  and 
nephew  reipectiTely,  (if  an;  snch 
there  shonld  be)  ahonld  respec- 
tively attain  their  age  of  twenty- 
one,  then  the  whole  of  the  said 
real  estate  was  devised  nnto  and 
eqnally  amotogst  all  inch  children 
the  siBtor  and 
rely,  share  anc: 
more  than   one,    u   tenants  in 
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lively,  share  and  share  alike,  if 


common,  and  to  their  respective 
heirs  and  asiigna  for  ever;  and 
if  but  one,  to  snch  only  child,  his 
or  her  heira  and  assigns  for  ever ; 
bat  in  case  the  sister  and  nephew 
Bhonld  both  die  vithont  leaeiitg 
iUme  of  her  or  his  body,  or  there 
being  aaoh  iasne,  they  shonld 
happen  to  die  onder  twenty-one, 
and  withont  issue,  then  the  said 
estate  was  givui  to  6.  M.,  his 
heirs  and  assigns  for  ever. 

The  nephew  and  sister  beine 
the  testator's  co-heirs  at  law,  and 
the  former  having  one  danghter, 
and  the  sister  being  unmarried, 
for  the  pnrpose  of  destroying  the 
contii^nt  remainders  expectant 

.  OB  their  life  estates,  by  merger 
of  SBtlb  life  estates  in  the  rever- 
sionary estate,  as  co-heirs,  by 
bargain  and  sale  conveyed  the 
premises  discharged  from  all  the 
contingent  interest  devised  by 
the  wUI  to  the  -om*  therein  de- 
clared; that  is  to  Bay,  to  such 
uses  as  they  ahould  jointly  ap- 
point;   and    in    defanlt   thereof, 

.  upon  snch  further  uses  for  the 
benefit  of  the  nephew  and  sister 
respectiTely,  as  were  therein  men- 

-  tioned :— Held,  first,  that  (he 
daughter  of  the  testator's  nephew 

.  took- upon  the  death  of  the  tes- 
tator and  under  his  will,  an  es- 


tate in  fee  simple  in  tvmainder 
dnring  the  lives  of  the  oettm,  ipie 
via,  in  the  undivided  third  part 
of  the  said  messnages  and  lands 
comprised  in  the  said  iodentore 
of  demise,  subject  to  be  divested 
in  part  by  the  birth  of  other  chil- 
dren of  the  nephew  and  Nsler, 
or  of  either  of  them,  and  deter- 
minable altogether  in  the  event 
of  her  dying  in  the  life-time  of 
the  nephew  (her  father),  or  nn- 
der  twenty-one,  witbont  leaving 
issne;  secondly,  that  the  convey- 
ance did  not  pass  any  estate  or 
interest  which  conld  in  any  way 
defeat  or  affect  the  remainder  so 
vested  in  the  danghter  of  the 
testator's  nephew.  MaM^  t. 
Se^oldi,  H.  2  &  3  O.  4. 

DISTRESS. 

Goods  of  a  principal  in  the  hands 
of  a  tactor  for  sale,  are  privi- 
leged from  distress  for  rent  due 
from  snch  factor  to  liia  landlord; 
on  the  gronud  that  the  role  of 
public  convenience,  ont  of  which 
the  privilege  arises,  is  tvithin  the 
exemption  of  a  landlord's  general 
right  to  diatraiD,  and  therefore 
that  such  goods  are  protected  (ot 
the  benefit  of  trade.  GUman  r. 
mttM,  M.  S  6.  4.  S43 

DIVORCE. 
See  Baroh  and  Funi,  9. 
EJEtTTMENT. 
iSse  PsAcrics,  6. 

1.  In  proceeding  in  ejectment  in- 
der  the  statute  1  G'eo.4.  e.B7.s.l. 
tlie  Conrt,  on  making  a  rale  ab- 
solute  (no  cause  bong  shewn) 
for  the  tenant's  undeiwcing  to 
give  the  plaintiff  judgmeat,  to  be 
entered  ap  against  the  real  de- 
fendant, and  to  enter  into  a  re- 
oogniaance  in  A^reaaonahU  nam, 
conditioned  to  pay  the  coats  and 
damages  which  should  be  reco- 
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ERROR* 


BVIDENCE. 


vered  by  the  plaiBtiff  in  the  vac- 
lion  ; — ordered  the  tenant  to  ap- 
pear in  the  next  succeeding  Term, 
to  find  snch  bail  as  were  speoi6ed 
intheformer  rule,  and  on  no  cause 
being  shewn  to  that  order,  they 
directed  the  rule  for  entering  up 
judment  for  the  plaintiff  to  be 
made  absolute.  The  Court  pan 
only  give  a  reasonable  sum  for 
the  costs  of  the  action,  and  not 
for  the  mesne  profits;  the  amount 
of  which  must  be  ascertained  bv 
the  Prothonotary.  Doe,  d.  Samp- 
Mon  V.  Roe,  {Templeman,  Tenant), 
T.  2  O.  4.  Page  64 

%  The  lessor  of  a  plaintiff  who 
claims  as  heir  at  law,  cannot 
compel  a  person  to  appear  and 
plead  to  issue  in  an  action  of 
ejectment,  without  serving  him 
vith  a  copy  of  a  declaration,  al- 
though the  premises  were  unoc- 
eapiedy  and  a  copy  had  been 
affixed  on  the  outer  door  thereof. 
Doe,  d.  Younghu^Hxnd  r.  Roe, 
H.  S  &  3  Gf.  4.  400 

ENTRIES. 
See  Evidence,  3. 

ERROR,  Writ  of. 
See  Amendment,  2. 

Carrier,  1. 

Practice,  10. 

The  defendant  having  suffered  judg- 
ment by  default  in  an  action 
brought  against  him  on  bills  of 
exchange,  sued  out  a  writ  of  er- 
ror, after  a  rule  to  compute  prin- 
cipal and  interest:— Held,  that 
the  plaintiff  could  not  take  out  ex- 
ecution without  some  express  de- 
claration either  by  the  defendant 
or  his  attorney,  that  the  writ  of 
error  was  brought  for  delay,  al- 
though the  defendant  had  ac- 
knowledged the  debt  to  be  due 
before  and  since  the  commence- 
ment of  the  action.  Hamilton:  v. 
Schofieldf  T.  2  G.  4.  45 


ESCAPE. 

8^  Sheriff,  4. 

Warden  of  the  Fleet. 

ESTATE  IN  FEE. 
See  Devise,  2.  6.  6» 

ESTATE   FOR   LIFE. 
See  Devisb,  1,2,9. 

ESTATE  TAIL. 
See  Devise,  2. 

EVIDENCE. 

See  Bills  of  Exchange,  1, 3. 
Forgery. 
Sheriff,  2. 
Stamps. 

1.  By  a  memorandtnft  of  adjait- 
ment  indorsed  on  the  back  of  a 
policy,  it  was  stated  that  a  parti- 
cular average  loss  of  ML  per 
cent,  had  been  settled  between 
the  plaintiff  (an  undermriter)  ind 
the  defendant : — Held,  that  parol 
evidence  was  admissible  to  %hbw, 
that  by  a  previous  arrangement, 
it  was  agreed  that  if  the  other 
underwriters  paid  a  less  sum, 
the  surplus  snould  bo  repaid. 
Ruuell  V.  Dwuhey,  M.   2  G.  4. 

Pa0e9Si 

2.  In  an  action  for  the  use  and  oo- 
cupation  of  premises  against  the 
assignees  of  a  bankrupt : — Held, 
that  the  deed  of  assignment  of 
the  bankrupt's  effeots  produced 
by  the  defendants  at  ue  trial, 
under  a  notice  from  the  plaiiitil& 
so  to  do,  was  admissible  in  evi- 
dence, without  proof  of  the  exe- 
cution by  the  subscribing  witness, 
as  it  appeared  that  two  of  the 
assignees  had  continued  to  occu- 

Ey  the  premises  after  the  act  of 
ankruptey,  and  thereby  cbiiaed 


EVIDENCE. 


EXECUTOR. 
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a  beneficial    interest  under  the 
deed.     Orr  t.  Morice,  M.  2  O.  4. 

Po^c  347 
3»    In  debt  on  bond    against  the 
enrety  of  a   deceased  collector 
of  taxes,  conditioned  for  the  due 
performance  of  his  duty  as  such, 
and  for  delivering  to  the  obligee 
all  books  and  accounts  entnisted 
to  his  care;    a  collecting  book 
received  by  him  from  his  prede- 
cessor, for  the  faithful  delivery 
of  which  to  the  obligee,  the  de- 
fendant became  surety;  and  on 
the  death  of  the  principal  it  was 
accordingly  delivered  to  such  ob- 
ligee, containing  the  names  of  the 
parishioners  residing  within  the 
parish  for  which   the  collector 
was  appointed,  and  the  sums  at 
which  they  were  rated,  and  the 
nsual   mark  was  made  by  him 
therein,  opposite  to  some  of  such 
names,  by  which   he   indicftted 
the  receipt  of  the  sums  assessed 
on  U^ejxk ; — and  receipts  signed  by 
bim  for  money  paid  to  him  in  his 
official  capacity,  were  p;*odi)ced 
and  received  in  evidepce  against 
jthe  surety  on  the  execution  of  a 
writ  of  inquiry : — Held  by  the 
(Court,  on  a  motion  whether  they 
ought  to  have  been  admitted,  that 
the  entries  made   in  such  book 
were  properly  received    as  evi* 
4ence  at  the  trial,  9s  it  might  be 
deemed  a  public  book ;  but  that 
the  circumstances  of  the  case  did 
not  warrant  either  an  aptual  or 
Implied  authority  by  the  sur^ety, 
so  as  to  admit  the  receipts  of  the 
principal  as  evidence  ag^iqst  him. 
(So$8  V.  Watlinaton,  M.  J  Q.  4. 

355 
4.  Where  in  an  action  of  debt  on 
bond,  it  was  sworn  that  the  de- 
ponents had  learned  that  the  at- 
testing witness  kept  out  of  the 
way  to  avoid  an  arrest : — Held, 
that  thi»  wfk$  fkot.  a  ^uffii^iei^t  ^ea- 


son  for  dispensing  with  the  at- 
tendance of  such  subscribing  wit- 
ness, to  prove  the  execution  of 
the  bond  by  the  obligor,  and  evi- 
dence of  his  hand-writmg  having 
been  given  aliunde^  on  which  the 
obligee  obtained  a  verdict;  the 
Court  ordered  a  new  trial.  Pytiv, 
Ch-iffith,  H.  2  &  3  6?.  4.  Page  539 

EXECUTION. 

&e  Costs,  1. 

Error,  Writ  op. 

Vendor  and  Purchaser,  2f 

Warden  of  the  Fleet. 

EXECUTOR. 
See  Frauds,  Statute  of,  2. 

1.  Where  a  defendant  is  described 
in  process  generally,  he  may  b^ 
declared  against  as  executor  or 
administrator ;  the  object  of  the 
writ  being  merely  to  bring  him 
into  Court.  Watson  v.  PiUing^ 
T.  2  G.  4.  66 

?.  Where  the  plaintiflT  and  J.  jT. 
w^re  appointed  co-executors,  and 
the  latter,  at  the  time  of  the 
death  of  the  testator,  was  in  co<r 
partnership  with  the  defendant 
until  it  was  discontinued,  after 
which,  and  before  any  adjusts 
ment  of  the  accounts  of  the  firm, 
J.  T,  died,  leaving  the  plaintiff 
his  co-e)^ecutor  him  surviviog; 
jand  J.  T,  during  tbe  partnership, 
had  paid  large  sums  belonging  to 
the  testator's  estate  into  the  part- 
nership appouqt,  and  of  which  a 
separate  account  was  kept  in  the 
partneirship  books  to  the  credit 
of  thp  testator*s  estate ;  and  nouQ 
of  ifiQ  funds  of  such  estate  qvcf 
came  to  the  plaiutitf,  but  werQ 
received  by  the  partnership  frpni 
J.JT,  Jiis  co-es^ecutQr,  withouitthi^ 
knowledge  pf .  the  plaioti%  itn4 
the  house  of*/.  T-,  and  the  do, 
fendant  became  insplvent,  aqd  ^| 
the  djissolutiogi  of  tjie  parts)e;*;sliia 
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there  appeared  on  the  hooks  a 
credit  to  the  testator's  estate,  no 
part  of  which  was  pai^ ;  and  the 
plaintiff,  the  surnring  co-exe- 
cutor of  J,  21  having  commenced 
an  action  for  money  had  and 
received,  and  declared  in  his 
own  right,  and  not  as  execntor, 
against  the  defendant,  in  his  own 
right,  and  not  describing  him  as 
the  sorviviDg  partner  of  J.  T. : — 
Held,  that  such  action  could  not 
be  maintained,  as  the  fact  of  the 
plaintiff's  being  such  surviving 
CK>-executor  should  have  been 
stated  in  the  declaration.  Fitz- 
gerald T.  Boehm,  M.  2  G.  4. 

Page  332 

EXTORTION, 

See  Sheriff,  3. 

FACTOR. 

See  Distress. 

FINE. 

1*  The  certiBcate  of  a  notary,  of 
the  acknowledgment  of  a  fine 
taken  abroad,  must  be  written 
on  parchment;  and  a  literal  trans- 
lation of  it  engrossed  on  parch- 
ment, and  referring  to  the  origi- 
nal will  not  supply  the  defect. 
JRandatf,  Plaintiff;  Zotrrt/i^,  De- 
forciant, M.2G.4.  232 

2.  On  motion  to  amend  a  fine,  an 
affidavit  must  be  produced,  stat- 
ing that  the  possession  had  fol- 
lowed such  instrument  since  it 
was  passed.  Bisgood,  Demand- 
ant    M.  2  G.  4.  259 

3.  If  documents  for  passing  a  fine 
be  mislaid  in  the  cursitor's  office, 
the  Court  will  allow  it  to  pass, 
although  one  of  the  conusors  be 
dead,  and  the  acknowledgment 
was  taken  more  than  twelve 
months  before  the  application 
was  made ;  on  an  affidavit  stating 
the  time  of  the  death  of  such  co- 
nusor. FUchieg,  Plaintiff;  Jervii^ 
Deforciant,  M.  2  G.  4.  315 


FORGERY. 

4.  If  the  capttoQ  of  a  fine  abroad 
be  stated  to  have  been  taken  be- 
fore^, and^.,  and  the  affidavit 
of  such  caption  states  that  it  wu 
taken  before  ii.  and  C;  theCoart 
will  not  permit  snch  fine  to  pau. 
JMaidtMentf  Plaintiff;  Prodor^  De- 
forciant. H.  2  4c  3  G.  4.  Page  517 

6.  If  a  parish  be  misdescribed  bj 
name  m  a  fine  and  deed  to  lead 
the  uses,  the  former  may  be 
amended  by  substituting  the  right 
name,  if  the  deed  contains  gene- 
ral words  under  which  the  pre- 
mises in  such  pariah  may  jnsi. 
ilitoii.  H.  2  &  3  G.  4.  m 

FIBE-— Insurakcb  aoainst. 
See  Insurance,  1, 2. 

FORGERY. 

Upon  an  indictment  for  forging  aod 
altering  a  forged  acceptance  to  a 
bill  of  exchange  in  payment  for 
goods  which  the  priaouer  had  pro- 
mised to  pay  for  by  an  accept- 
ance of  a  JLandon  banker ;  the  bill 
was  addressed  to,  and  purports 
ed  to  be  accepted  by  ^*  Messn. 
WiUiams  ^  Co.,  Bankers,  8, 
Birchin  Lane,  Ltrndtm^  aod  it 
was  proved  that  Messra.  fftlUaw, 
Burgesi  ^  Co.,  Bankera^  of  Mo.  20 
in  that  lane,  had  not  accepted  the 
bill ;  and  that  there  were  no  other 
bankers  of  that  name  in  Ltmdtm; 
but  there  was  no  evidence  to 
shew  that  Messrs.  William  t 
Co.  of  3,  Birchin  Lane,  had  not 
done  so: — ^Held,  that  this  did 
not  amount  to  a  proof  of  forgery 
against,  the  prisoner. 

A  bill  of  exchange  was  ad- 
dressed to  and  purported  to  be 
accepted  by  **  Messra.  W.  ^Ca» 
Bankers,  ^trcAm  Lane,^  and  m 
the  corner  at  the  foot  of  the  ad- 
dress to  them,  the  fignre  **  3"  was 
written  in  a  small  character,  bat 
it  was  not  proved  that  it  was  on 
the  biU  at  the  time  of  its  beiif 
uttered  or  diahonoored.    On  an 
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INGLOSURE  ACT.      603 


iDdicUnent  for  forgery,  profess- 
ing to  set  oat  the  bill  in  terms, 
the  figure  ''  3**  was  inserted  as 
it  appeared  on  the  bill  when  it 
was  produced  at  the  trial: — 
Q^(Bre,  whether  this  was  a  vari- 
ance? The  King  v.  Watts^  H. 
2&SG.4.  Page  442 

See  also  7%e  King  v.  Webb,  447,  (n.) 

FORMEDON. 

See  Limitations,  Statutr  op,  2. 

FRAUD. 

See  Forgery. 
Pleading,  3. 

FRAUDS.  STATUTE  OF. 

1.  The  defendant  addressed  the  fol- 
lowing letter  to  the  plaintiffs, 
which  he  dated  and  signed: — 
*'  To  the  amount  of  100/.  consider 
me  as  security  on  «/.  C.*s  ac- 
count :" — Held,  that  it  was  not  a 
sufficient  memorandum  to  bind 
the  defendant  under  the  statute 
29  Car.  2.  e.  3.  «.  4.  the  consider- 
ation  or  promise  for  the  under- 
taking not  having  been  expressed 
in  such  letter.  Jenkins  v.  Reg^ 
noldM,  T.  2  G.  4.  80 

2.  Where  the  defendant  agreed  to 
purchase  a  lot  of  trees  for  a  cer- 
tain sum,  and  pay  for  the  «ame 
according  to  conditions  of  sale, 
and  afterwards  felled  and  carried 
away  part  of  them  without  mak- 
ing such  payment,  and  refused 
to  pay  until  the  remainder  had 
been  delivered : — Held,  that  the 
executors  of  the  vendor  having 
failed  to  establish  a  count  on  the 
special  contract,  might  recover 
the  value  of  the  trees  taken  by 
the  defendant,  under  counts  for 
goods  sold  and  delivered,  as  the 
defendant  by  such  taking,  had  dis- 
affirmed the  entirety  of  the  con- 
tract Braga  v.Cofe.T.  2  €?.  4.  114 

3.  The  defendant  gave  the  following 
note  to  the  plaintiffs,  which  he 


dated  and  signed: — *'  I  hereby 
guaranty  the  present  account  of 
Miss  H.  M.  due  to  R.  T.  S.  ^  Co. 
(the  plaintiffs),  of  112/.  49.  4</. 
and  what  she  may  contract  from 
this  date  to  the  30th  September 
next": — it  seems  that  the  consi- 
deration sufficiently  appeared  on 
the  face  of  the  instrument,  to 
bind  the  defendant  under  the 
29  Car.  2.  c.  3.  s.  4.  RuueU  v. 
ilf<»e/^,H.2&3G.4.  Page^\ 

FREIGHT. 

See  Charter  Party. 
Insurance. 
Ship. 

GENERAL  ISSUE. 
See  Bankrupt,  4. 

COJSTS,  3. 

GOODS  SOLD  AND  DE- 
LIVERED. 

See  Frauds,  Statute  of,  3. 

GRANT. 

5ctf  Annuity. 

GUARANTIE. 
See  Frauds,  Statute  of,  1,  3. 

HABEAS  CORPUS. 
See  Warden  of  the  Fleet. 

HANDWRITING. 

See  Bond. 

Evidence,  4. 

HEIR. 

See  Ejectment,  2. 

Limitations,  Statute  of,  2. 

HUSBAND  AND  WIFE. 

See  Baron  and  Feme. 

HYPOTHECATION. 
5ee  Insurance,  6. 

INCLOSURE  ACT. 

Where  under  a  local  inclosure  act, 
three  Commissioners  and  their 
successors  were  Dominated  and 
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INSURANCE. 


to  do  80  within  a  reasonable  time : 
where    therefore,    the    assared, 
four  days  after  a  notice  of  aban- 
donment had  been  given,  called 
a  meeting  of  the  underwriters  at 
XltwcTs,  t^ree  of  whom  attended, 
and  authorized  the  assured  to  act 
as  if  no  assurance  had  been  ef- 
fected, and  the  damaged  wines 
were  accordingly  advertised  for 
'   sale;  but  previous  to  its  taking 
place,  some  of  the  miderwriters 
Ibrbad  it,  and  rejected  the  notice 
of  abandonment  after  more  than 
two  months  had  elapsed,  during 
which  time  they  had  not  inter- 
posed :— Held,  that  their  silence 
for  so  long  a   time  was   such 
an  acquiescence  by  them  as  to 
amount  to  an  acceptance  of  the 
abandonment,  and  that  they  could 
not  afterwards  prevent  the  sale. 
Hudson  V.  Harrison^  M.  3  O.  4. 

Page  288 
4*  On  a  policy  of  assuranoe  on 
ship  ana  goods  ^'  at  and  from 
Cti6a  to  Liverpool,  with  liberty 
in  that  voyage  to  proceed  and 
sail  to,  and  touch  and  stay  at 
any  ports  or  places  whatsoever, 
and  with  leave  to  discharge  and 
take  in  at  any  ports  or  places  she 
might  call  at,  without  prejudice 
to  that  insurance  ";  the  assured, 
after  the  subscription  of  the  po- 
licy, inserted  in  the  body  of  it 
the  words  ''  with  leave  to  call  off 
Jamaica^"  which  was  acquiesced 
in  by  all  the  underwriters  except 
the  defendant^  without  increase 
of  premium  :— Held,  that  this 
was  a  material  alteration,  and 
avoided  the  policy  as  against  the 
defendant. 

Where  a  ship  sailed  on  her 
outward  voyage  from  Liverpool 
to  Cuba,  with  a  crew  of  thirteen 
men,  and  on  her  arrival  at  the 
latter  place,  three  had  died,  and 
two  deserted  there,  and  the  csfe- 
tain    could    only  procure    eignt 


men  for  the  whole  of  the  hoav* 
ward  voyage,  and  two  for  Hm- 
tego  Bay,  in  Jamaiea,  (ten  men 
being  a  eompetent  crew  to  navi- 
gate the  vessel),  and  he  accord- 
in^y  touched  at  Moniego  Bag, 
for  the  sole  purpose  of  landing 
those   two  men   and    prociiriii|; 
others  in  their  stead*  which  ks 
did,  and  the  Teasel  was  lost  kv 
the  perils  of  the  aea  in  prooeed« 
ing  from  thence  on   the  voys^ 
to  Liverpool: — Held,  that  on  s 
policy  from  Ombm    to  LiaerpMi, 
the  ship  was  not  aea-worthy  as 
to  her  crew  for  the  whole  of  ker 
homeward    voyage,    when    ike 
sailed  from  Cnba ;   or  that  erea 
if  she  then  had  a  sufficient  creir, 
the  touching  at  Maniego  Bajfwu 
a  deviation,  and  that  the  tircon- 
stance  of  her  having  become  sea* 
worthy  by  having    a    safBdeat 
crew  at  the    time   of  the  Ion, 
did  not  entitle  the  assored  to  re- 
cover against  an  underwriter  oa 
die  poUcy.    JPorsAoao  t.  Ckakrtf 
M.2  0.4.  PageM 

6.  Where  ship,  freight,  and  pn- 
sage-money,  were  insured  lor 
ld,000il  at  and  from  Loadm  to 
the  East  BuOee,  and  back,  and 
the  ship  sailed  sea-worthy  fron 
Calcutta  on  her  homeward  voj- 
age,  and  afterwards  received 
considerable  damage  by  storaj 
weather,  so  as  to  render  it  B^ 
cessary  for  the  captain  to  pst 
back  there,  and  immediately  ea 
his  arrival  he  gave  notice  of 
abandonment  to  the  agents  for 
Lloyd  ^s  resident  there,  and  de* 
sired  that  their  surveyor  might 
be  present  at  the  surveys  of  the 
ship,  and  the  agents  replied  that 
they  bad  no  authority  to  accept 
abandonments;  and  after  three 
several  surveys  of  the  ship  hj 
competent  persons,  at  two  of 
which  the  surveyor  for  the  ageats 
attended,  and  it  was  found  that 
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Ao  expeaee  of  npnriiig  ber 
would  be  from  4M0L  to  60002., 
and  the  oaptain  hayiiig  ineffec- 
tually attempted  to  (raise  money 
by  hypothecation  of  die  ship, 
(having  no  fonds  to  repair  her 
himself)  soM  her  for  12001.,  and 
the  Jury  found  that  what  had  been 
done  by  faim  was  for  the  benefit  of 
all  concerned,  and  gave  a  f  erdict 
for  the  assured  as  for  a  total  loss : « 
Held,  that  under  the  circum- 
stances, the  sale  was  justifiable, 
and  the  Court  refused  to  grant  a 
new  trial. 

Where  the  captain  arrfred  in 
London  on  the  25th  April^wheTe 
his  owner  resided,  and  the  lat- 
ter receired  the  ship's  papers 
on  Uie  3d  May  following,  and 
the  broker  who  affected  the  po- 
licy gave  verbal  notice  of  aban- 
donment to  the  underwriisrs  on 
the  5th: — Held,  that  such  notice 
was  given  in  due  time.  Read  r. 
Bonham,  M.  S  G.  4.       Page  307 

6.  Where  several  underwriters  en- 
tered into  a  consolidation  rule  to 
abide  by  the  determination  of 
the  Court  on  a  point  reserved  for 
their  consideration  at  the  trial  of 
a  cause,  viz.  as  to  whether  a  no- 
tice of  abandonment  had  been 
given  in  due  time  : — the  Court 
would  not  allow  such  rule  to  be 
opened,  on  an  affidavit  stoting 
that  the  owner  had  received  let- 
ters fr6m  the  capUin  abroad,  in- 
forming him  of  the  loss  and  sale 
of  the  ship  before  the  arrival  of 
the  latter  in  London;  as  notice 
should  have  been  given  to  the 
plaintiff  to  produce  sucb  letters 
at  the  trial,  or  they  should  at  all 
events  have  been  adverted  to  by 
affidavit,  when  the  motion  was 
niafde  to  the  Court  on  the  point 
reserved.  Read  v.  Isaacs,  M. 
2  G.  4.  437 

7.  Where  indigo  was  insured  upon 
a  valued  policy,  at  and  from  the 


1 


loading  port  to  the  port  of  deli- 
very, and  the  ship  was  sunk  at 
the  former  port,  in  consequence  of 
which  the  indigo  was  immersed  in 
salt  water,  and  after  survey,  was 
sold  by  public  auction  there,  at  a 
loss  of  71/.  per  cent,  and  a  verdict 
was  found  for  the  assured  as  for 
a  total  loss,  subject  to  a  refereneo 
to  an  arbitrator  to  ascertain  the 
amount  of  such  loss,  who  award- 
ed a  loss  of  41L  15t.l0d.  jMf  eeiil. 
on  the  defendantfs  subsmption: 
—The  Court  refused  to  set  asido 
such  award,  a]|hongh  it  appeared 
that  the  indigo  bad  been  dried 
by  the  purchasers  at  the  loading 

tort,  and  afterwards  re-ahipbed 
y  them  in  other  vessels,  and  uat 
on  ite  arrival  at  the  port  of  de- 
livenr  it  produced  neany  as  mnoh 
as  if  it  had  received  no  injunf 
whatever.  Bardy  r.  Mimei,  H. 
2  dp  8  Gf.  4.  Page  674 

INTERUNEATIOX. 
See  Insurancb,  4. 

INTERLOCUTORY  JUDG- 
MENT. 

See  Practice,  9. 

INVENTION. 
See  Patent. 

IRISH  TRADER. 

iS^  Pilots. 

ISSUK 
See  Devise,  2. 

JOINDER  OF  PARTIES. 

See  Action  on  tue  Case. 
Carrier,  l. 

JUDGMENT. 
See  Carrier,  1« 


m    LIMITATIONS,  Ac. 


NEW  ASSIGNBfBNT. 


LANDLORD  AND  TENANT. 

'  See  Distress. 
Ejectment. 
Lease. 
Stamps,  2,  3. 

LEASE. 

^  Stamps,  3. 

Where  a  lease  contained  two  claases 
for  re-entry,  the  one  in  case  the 
yearly  rent  of  300/.  was  in  ar- 
,  rear  thirty  days  after  it  hecame 
payable ;  and  the  other  in  case 
the  yearly  rent  were  in  arrear, 
which  was  stated  to  be  payable 
half-yearly  at  Lady-day  and  Mi- 
chaelmai i-'lleldf  that  the  landlord 
bad  a  right  to  re-enter  on  non- 
payment of  each  half  year's  rent, 
as  the  former  clause  contained 
the  description  of  the  amount  to 
be  annually  paid,  and  the  latter 
the  times  of  payment.  Doe^  d. 
Jiudd  r.  Goldihg,  M.  2  G.  4. 

Page  231 

tteVARI  FACIAS. 

See  Sheriff,  3. 

LIBEL. 
5ec  Practice,  3. 

Limitations,  statute  of. 

1.  Where  ib  an  action  of  trover, 
brought  in  C.  P.  to  try  the  vali- 
dity of  a  commission  of  bankrupt 
issued  against  the  plaintiff*  by  the 
defend i^nt  as  bis  assignee,  the  lat- 
ter produced  an  ofTice  copy  of  a 
roll  in  the  Court  of  King's  Bench, 
by  which  it  appeared  that  an  ac- 
tion was  commenced  there  against 
the  plaintiff  and  his  partner  more 
than  six  years  before,  and  con- 
tinuances brought  down  to  the 
Term  before  the  trial  in  C.  P. : — 
Held,  that  the  petitioning  cre- 
ditor's debt  on  which  the  com- 
mission was  founded,  was  not 
barred  by  the  statute  of  Limita- 
tions, for  that  as  long  as  a  remedy 


is  open,  bv  which  the  debt  may  be 
recovered  any  where,  it  does  not 
Idi  within  the  operation  of  that 
Btatnte.  Gregory  v.  HurriUf  H. 
2&3Gf.4.  Pageb^b 

%  The  twenty  years  within  which  a 
formedim  in  deectwder  most  be 
brought  under  the  statote  21 
•/inc.  1.  c.  16.  f.  1.,  begin  to  run 
when  the  title  descends  to  the 
first  heir  in  tail,  and  there  is  no 
distinction  between  the  heir  of  a 
tenant  in  fee  taking  by  descent, 
and  the  heir  of  a  tenant  in  taiL 
ToZsofi,  Demandant;  Kaye^  De- 
fendant, H.  2  &  3  G.  4.  649 

LORDS  ACT. 

fi^lMSOLYENT  DEBTOR,  S« 

MEMORANDA,  213,  441. 

MESNE  PROFITS. 
See  Ejectment,  1. 

MISFEASANCE. 
Siee  Carrier,  1. 

MISNOMER. 

Upon  error  assigned  of  a  misnomer 
of  the  christian  name  of  one  of  the 
plaintiffs  below  in  the  warrants  of 
attorney  ; — the  Court  of  Exche- 
quer Chamber  held  it  to  be  im- 
material. De  Tasiet  v,  Rucker, 
in  error,  T.  2  G.  4.  135 

MONEY  HAD  &  RECERTID. 
See  Executor,  2. 

MONTH. 
See  Variance^ 

NEGLIG  ENCE. 
^e  Carrier. 

Charter  Party,  2. 
Ship. 

NEW  ASSIGNMENT. 
5ee  Costs,  3. 


OFFICERS. 


PABTICtTLABSOF,  fte.  600 


NEW  TRIAL. 

See  Bond. 

Garribr,  2. 
Insurance,  5. 

NOTICE  OF  BAIL. 
See  Bail. 

1^0  dispute  Bankruptcj.-— 5ee 

Practice,  7. 
Of  Carrier— 5ee  Carrier,  2. 

OFFICER. 

&e  Arrest,  1. 
Sheriff. 
Warden  of  the  Fleet. 

1.  The  clerk  of  the  dockets  is  not 
entitled  to  poundage  on  money 
paid  into  Court  by  the  sheriflT 
under  the  statute  43  Geo,  3.  c.  46. 
f.  2.      Hunn  v.  Brine,  T.  2  G.  4. 

Page  124 

%  Where  in  an  action  on  the  case 
against  an  officer  of  the  Insol- 
Tent  Debtors  Court,  for  impro- 
perly drawing  up  an  order  for 
.  the  discharge  of  an  insolvent, 
,  instead  of  his  further  imprison-^ 
ment,  the  declaration  alleged 
that  such  officer  wrongfully,  false* 
ly,  and  unlawfully  made  and  is* 
sued  a  certain  orJer,  purporting 
to  be  an  order  from  the  Court : 
Held,  on  general  demurrer,  that 
as  it  was  throughout  the  declara- 
tion averred  as  purporting  to  be, 
and  treated  as  an  order,  and  had 
not  been  repudiated  or  rescind- 
ed by  the  Court  itself,  the  action 
could  not  be  maintained  by  a 
creditor  of  the  insolvent  against 
the  officer  for  the  discharge  of 
the  former  out  of  custody  un* 
der  such  order.  Wkitelegg  v. 
Richards,  H.  2  &  3  G.  4.       dOl 

OFFICES. 

1.  An  assignment  by  deed  to  trus- 
tees, of  all  the  income,    emolu- 
ments, and  profits,  which  during 
^  the  life  of  the  assignor,  and  bis 
^  continuvng  to  bold  t&e  office  of 


Clerk  of  the  Peace  for  Wettminr 
ter,  should  arise  or  become  due 
to  him  as  such  clerk  in  respect 
of  his  office,  (after  deducting  the 
salary  or  allowance  of  his  deputy 
for  the  time  being),  upon  trust 
to  pay  interest,  which  should 
become  due  to  A,  and  B»  on  cer- 
tain debts  due  from  the  assigoor 
to  them,  and  from  time  to  time 
render  and  pay  the  surplus  and 
residue  of  the  income,  emolu- 
ments and  profits,  to  the  as- 
signor, after  satisfying  the  trusts^ 
is  not  a  good  or  effectual  assign- 
ment, nor  valid  in  law :  and  the 
trustees  are  not  entitled  to  re- 
cover such  income  and  profits 
under  such  assignment.  PabmiBr 
V.  Bate,  T.  2  G.  4.  Page,  ^ 

2.  An  assignment  of  the  profits  of  all 
offices  which  the  defendant  might 
acquire^  is  good  as  to  all  those 
which  may  be  legally  assigned. 
The  office  of  private  secretary 
does  not  fall  within  the  meaning 
of  the  statute  5  &  G  Edw.  6.  iXn-- 
rington  v.  Kloprogge,  T.  2  &.  4. 

88(11.) 

ORDER  OF  COURT. 

See  Insolvent  Debtor,  2. 
Officer,  2. 
Sheriff,  2. 

OWNER  OF  SHIP. 

See  Ship. 

PARTICULARS  OF  DEMAND. 

See  Practice,  3. 

In  future,  defendants  on  being 
served  with  process,  or  arrested, 
will  be  allowed  to  obtain  orders 
for  the  particulars  of  the  plain- 
tifTs  demand,  without  waiting 
till  appearance  entered,  or  bail 
put  in,  or  declaration  filed  and 
delivered;  and  in  this  respect, 
the  practice  of  this  Court  will 
be  made  conformable  to  that  of 
the  Court  of  King*s  Bench.  Ruk 
of  Practice,  T.  2  G.  4,  211 


610  PAYMENT  OF  MONEY. 

PARTNERS. 

See  ExECtTOR,  2. 

Where,  the  plaintiffs,  as  indorsees 
of  a  bill  of  exchange,  sued  the 
drawer  in  their  own  right,  and  it 
mpjpeared  that  the  billhad  been 
indorsed  to  them  in  blank,  be- 
fore the  death  of  one  of  the  firm 

'  who  was  a  partner  with  the 
plaintiffs  as  bankers  : — Held,  that 
the  action  was  well  bronght  with- 
oat  describing  themselves  as  sor- 
Tifing  partners  in  the  declaration, 

'  as  they  were  not  boand  to  prove 
the  partnership,  or  that  the  bill 
was  indorsed  or  delivered  to 
them  joindj  with  their  deceased 
partner.  Seats;  if  the  bill  had 
been  specially  indorsed.  Atttoood 
r.RaUeiibury^  H.  2  &  3  G.4. 

Page  579 

PART-OWNER. 

See  Ship. 

PATENT. 

Where  a  patent  was  obtained  for 
**  a  new  and  improved  method  of 
making  and  manafactaring  doable 
canvass  and  sail  cloth  with  hemp 
and  flax,  withoat  any  starch  what- 
ever," and  the  specification  de- 
scribed the  invention  to  consist 
in  an  improved  texture  or  mode 
of  twisting  the  threads,  to  be  ap« 
plied  to  the  making  of  unstarched 
cloth; — on  its  being  proved  at  the 
trial  that  the  exclnsion  of  starch 
had  been  before  adopted : — Held, 
that  such  patent  was  void,  as 
being  taken  out  for  more  than 
the  patentee  had  really  dbco- 
vered.  Campion,  v.  Benyon,  T. 
2  G.  4.  71 

PAYMENT  OF  MONEY 
INTO  COURT. 

See  Costs,  4. 
The  clerk  of  the  dockets  is  not  en- 
titied  to  poundage  on  money  paid 
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VLEADUfO. 

into  Court  by  die  aheriff,  imder 
the  sUtnte  4»Gm.  8.  c.  40.  f.  2. 
Aam  T.  Srme,  T.  2  &.  4. 

PageHA 

PENALTY. 
See  Attornst. 

■    V 

PETITIONINO   CREDITORS 
-  DEFT. 

See  Bankrupt,  5. 

PILOTS. 

An  Hrkh  vessel  with  m  general 
cargo,  trading  between  Belfad 
and  Ltrndout  uid  ttot  laden  with 
com  or  grain,  as  &peci6ed  in 
the  46  €ko.  3.  e.  97.  #.  d.  is  not 
exempted  nnder  the  52  Oeo.  3. 
€.  89.  ff.  2.  from  taking  a  pOot 
mi  board; — as  snAveas^^I  cannot 
be  considered  as  a  coastii^Tessel 
or  «B  Iriek  trader,  using  the  na- 
▼igalioo  of  the  lirer  Thames  as 
a  coaster.  Davmm  ▼•  MekSUia^ 
M.  2  6.  4.  S87 

PLEADING. 

See   AlftEKDMBNT,  3. 

Bills  of  Exchange,  1, 2. 

Carrier,  1. 

Costs,  3. 

Debt. 

Executor. 

Forgery* 

Frauds,  Statute  of,  2. 

Insolvent  Debtor,  2. 

Misnomer. 

Officer,  2. 

Sheriff,  2» 

Variance. 

1.  Where  a  defendant  is  deseribed 
in  process  generally,  he  maj  be 
declared  against  as  executor  or 
administrator,  the  object  of  tbe 
writ  being  merely  to  bring'  him 
into  Court.     Waium,  r.  PiUmg^ 

T.2e.4.  es 


POUVDAOB. 


POWER. 


mi 


%  Wbete'u  defendant  in  an  action 
broQgbt  against  hioi  by  the  as- 
signee of  a  bankropt,  pleaded 
the  general  issue,  without  gi? ing 
notice  of  his  intention  to  dispnte 
the  bankruptcy,  he  may,  nnder 
a  Judge's  order,  haye  leaye  to 
withdraw  snob  plea  and  plead  de 
naoOf  with  the  notice  required 
by  the  49  Geo.  3.  c.  121.  1. 10. 
Gardner  v.  Slack,  H.  2  &  3  &.  4. 

Paae  489 

3.  A  defendant  cannot  withdraw  a 
general  denrarrer  and  plead  spe- 
cially, unless  a  fuU  and  reason^ 
able  cause  be  shewn  for  his  so 
doing.  Therefore,  where  to  a  de« 
claration  on  a  replevin  bond,  the 
principal  and  sureties  demurred 
generally,  and  the  former  bad 
confessed  a  judgment  in  the  ori- 
ginal action,  the  Court  would  not 
allow  one  of  the  sureties  to  with- 
draw liis  demurrer  and  plead  per 
Jraudem,  unless  fraud  were  ex- 
pressly shewn.  Elworthy  v.  Cow- 
ell,  H.  2  &  3  G.  4.  496 

POLICY. 

See  Evidence,  1, 
Insurance* 

POUNDAGE. 

See  Officer,  1. 
Sheriff,  2. 

POWER. 

See  Devise,  1.  4. 

A  testator  devised  all  his  estates  to 
A.  G.  and  T.  G*  for  one  hundred 
years,  upon  certain  trusts  men- 
tioned in  his  will,  and  subject 
thereto,  he  devised  them  to  his 
wife  during  her  widowhood,  and 
to  H.  P.  W.  and  J.  8.  and  the 
survivor,  and  also  to  the  heirs  of 
such  survivor  of  the  two  latter  on 
certain  trusts  therein  also  men- 


tioned, to  the  use  of  divers  per- 
sons for  life  and  in  tail ;  he  then 
directed  that  the  three  latter  trus- 
tees should,  out  of  the  rents  and 
monies,  discharge  all  his  debts^ 
legacies,  &c.  and  that  if  his  per- 
sonal estate  should  be  insufficient 
to  pay  the  same,  they  w^re  to 
raise  and  charge  the  ^e&cieoey 
on  the  real  estate  before  devised 
to  them:  he  then  declared  that 
if  his  persimal  estate  should  be 
insufficient  to  raise  and  pay  por- 
tions for  bis  younger  children, 
A.  O,  and  T.  G.  should  raise  the 
same  by  sale  or  mortgage  of  the 
one  hundred  years  term ;  and  all 
the  rest  and  l^sidue  of  his  real 
and  personal  estates,  he  devised 
to  bis  wife  H.  P.  W.  and  J.  8., 
and  the  survivors  and  heirs  of 
the  two  latter,  on  certain  trusts 
thereinafter  also  mentioned.— 
Then  followed  a  power  of  sale, 
in  which  the  testator  stated  that 
''  whereas  the  moiety  of  several 
estates  had  descended  to  him  as 
one  of  the  heirs  at  law  of  the 
late  Mrs.  B.  A.;  and  whereas  it 
might  be  convenient  to  sell  any  or 
all  of  them,  either  for  the  portiona 
of  his  younger  children  or  other- 
wise, or  to  divide  or  proportion 
the  said  estates,  or  any  part  of 
them ;  he  thereby  empowered  hie 
said  trustees  to  sell  or  divide  and 
proportion  all  or  any  of  the  said 
estates,  and  that  their  acts  should 
be  valid  to  all  intents,  so  that 
the  monies  arising  by  the  sale 
of  all  or  any  of  the  said  estates 
were  kept  and  preserved,  and 
remain  and  enure  to  and  for  the 
several  uses  and  trusts  directed 
by  his  will ;"  and  the  testator  then 
nominated  and  appointed  his  wife, 
H.  P.  W.  and  J.  S,  the  joint  and 
sole  guardians  of  all  his  chUdren, 
and  fully  and  wholly  to  execute 
his  will,  in  trust,  as  thereinbefore 


•It 


POWfiU. 


PRACnCE. 


dtr^cted.— The  tesUtor  died, 
learing  his  wife,  H.  P.  W.  and 
J.  S,  sur? inng,  who  proved  the 
trill.  J.  S.  afterwards  died,  leaving 
the  testator's  widow  and  H.  P.  W. 
his  co-executors,  who  afterwards 
liy  indentares  of  lease  and  re* 
lease^  conveyed  the  moiety  of 
one  of  the  testator's  estates  to  a 
purchaser  in  fee  :  —  Held,  that 
■nch  conyeyancc  was  a  good  exe- 
cution of  the  power  for  sale  given 
by  the  will  of  the  testator.  6'iiif7/i 
T.  Lsighf  M.  2  G.  4.     Page  214 

PRACTICE. 

See  Amendment. 
Arrest. 
Attorney. 
Award. 
Baiu 

Baron  and  Feme. 
Costs. 
Ejectmbnt. 
Error. 

Limit  ATioNSy  StaIutb  of,  X. 
Misnomer. 
Officer,  1. 

Particulars  of  Demand. 
Pleading. 
Recovery. 
Replevin. 
Scire  Facias. 
Sheriff. 
Warden  of  the  Fleet. 

1.  Where  an  avowant  in  replevin 
carried  down  the  issue  to  trial, 
withoat  adding  the  similiter  to 
the  plea  in  bar,  the  Conrt  set 
aside  the  verdict  for  irregularity, 
but  without  costs.  Griffith  v. 
Crockford,  T.  2  G.  4.  61 

2.  If  a  verdict  be  found  for  the 
plaintifT  with  nominal  damages, 
subject  to  the  opinion  of  the  Court 
on  a  special  case  to  be  drawn 
lip  by  the  plaintiff,  if  he  refuses 
to  do  so,  tbe  case  cannot  be  set 
down  for  argumcnti  nor  can  the 


plaintiff  be  compeDed  to  com* 
plete  it ;  but  the  ^defendant  maj 
applj  to  set  aside  the  verdict  and 
have  a  new  trial.  Medley  v.  Smith, 
T.  2  G.  4.  Page  63 

3.  In  a  joint  action  for  a  libel  bj 
three  plaintiffs,  the  defendants 
may  call  on  the  attorney  of  one 
of  them  for  an  accoont  of  the 
residence  or  occupation  of  the 
others.  Wortoni.SmUh,T.2GA. 

110 

4.  The  derk  of  the  dockets  is  not 
entitled  to  poundage  on  money 
paid  into  Court  by  the  sheriff, 
nnder  the  statute  43  Geo.  3.  c.46. 
f.  2.    Hunn  v.  Bnne,  T.  2  G.  4. 

124 
6.  The  Court  will  not  refer  it  to 
the  Prothonotary  to  take  an  ac- 
count of  monies  received  by  the 
lessor  of  the  plaintiff,  in  respect 
of  annuities,  or  to  ascertain  the 
costs  in  an  action  of  ejectment. 
Doe,  d,  Johnson  v.  Roe,  M.  2G.4. 

331 

6.  Where  a  parol  submission  was 
made  by  an  infant  plaintiff  to  a 
reference  before  trial,  and  an 
arbitrator  made  an  award  in 
favor  of  the  defendant  On  the 
plaintiff's  refusing  to  comply  with 
the  terms  of  such  award,  the 
defendant  may  proceed  to  trial 
by  proviso.  Godfrey  v.  Wade^ 
H.  2  &  3  (?.  4.  488 

7.  Where  a  defendant  in  an  action 
brought  against  him  by  the  as- 
signee of  a  bankrupt,  pleaded 
the  general  issue,  without  giving 
notice  of  his  intention  to  dispute 
the  bankruptcy,  he  may  nnder 
a  Judge's  order,  have  leave  to 
withdraw  such  plea,  and  plead 
de  novo,  with  the  notice  required 
by  tbe  49  Geo.  3.  c.  121.  s.  10. 
Gardner  v.  Slach,  H.  2  &  3  G.  4. 
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8.  A  defendant  cannot  withdraw  a 
general  demurrer  and  plead  spe* 
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PRINCIPAL  AND  SURETY. 

cialljv  unless  a  full  and  reason- 
able cause  bo  shewn  for  his  so 
doing.    Therefore,   where  to  a 
declaration  OB  a  replevin  bond 
the  principal  and  sureties  demur- 
red  generally,  and  the  former 
had  confessed  a  judgment  in  the 
original  action,  the  Court  would 
not  allow  one  of  the  sureties  to 
withdraw  his  demurrer  and  plead 
per  fravdem^  unless  fraud  were 
expressly  shewn.      Elwarthy  v. 
C9wtU,  H.  2  &  3G.  4.     Page  496 
O.  Where  the  defendant  had  suf- 
fered judgment  by  default  in  an 
action  of  debt  on  bond,  condi- 
tioned for  the    performance  of 
covenants  and  payment  of  costs 
in  Chancery,  and  afterwards  filed 
a  bill  for  an  injunction :— Held, 
that  although  the  plaintiffs  delay- 
ed executing  a  writ  of  enquiry 
more  than  a  year  after  inter- 
locutory judgment  was  signed,  it 
was  not  necessary  to  revive  such 
judgment  by  scire  facia$  before 
execution,  as  the  defendant  at- 
tempted to  delay  it  by  filing  the 
bill  for  an  injunction.    Powi$  v. 
Pmrif ,  H.  2  &  3  G.  4.  517 

10.  Where  in  an  action  of  trespass, 
the  venve  was  laid  in  Lancashirep 
and  the  defendant  suffered  judg- 
ment by  default,  and  after  writ 
of   inquiry  executed,   and  final 
judgment  signed,  the  defendant 
assigned  error  for  want  of  an 
original  writ,  the  Court  ordered 
the  plaintiff  to  docket  and  carry 
In  the  judgment  roll,  ii^  order 
Chat  the  transcript  might  be  made 
out.     Ma$<m  v.  Orundy,  H.  2  & 
3G.4.  M7 

PRINCIPAL  AND  FACTOR. 
See  Distress. 

PRINCIPAL  AND  SURETY. 

See  EviDENCB,  3. 
Replevin  Bond. 


BSCOVERY. 
PRISONER. 


m» 


See  Attachment. 
Costs,  1. 
Insolvent  Debtor. 

Sheriff. 

PROCESS. 
See  Pleading,  1. 

PROMOTIONS,  441. 

PROTEST. 

&e  Bills  of  Exchakgb»1. 

PUBLIC  BOOK. 
See  Evidence,  9. 

QUARE  IMPEDIT. 
See  Devise,  3. 

RECEIPT. 
See  EviDBNeB,  3, 

RECOVERY. 

1.  The  Conrt  will  not  allow  a  re* 
covery  to  be  amended,  by  tramn 
posing  the  names  of  the  oemaBd* 
ant  and  tenant,  unless  the  doco- 
m0nts  relative  to  its  being  anf- 
fered  be  produced.    AUem^  De- 
mandant; ^ex/ey.  Tenant;  Mai- 
eey.  Vouchee,  T.  2  G.  4.  Page  46 
2.  Nor  will  they  permit  a  recovery 
to  be  amended  by  increasing  the 
quantity  of  laad,  if  the  deed  to 
lead  the  uses  contains  Bufficienl 
terms  to  shew  that  it  was  intend- 
ed to  pass ;  nor  is  it  necessary 
that  the   exact   admeasurement 
should  be  inserted  in  such  deed, 
Marryatt^  Demandant;  Elmare^ 
Tenant;    Sliard,    Vouchee,    T. 
2  G.  4.  60 

3.  A  recovery  may  be  amended  by 
substituting  the  word  "  advow- 
son"  for  that  of  "  rectory,**  if  it 
appears  by  the  deed  to  lead  the 
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RECOYERV. 


RBPEEVIN  BOND. 


uses,  thai  tiiB  former  was  intend- 
ed to  pass.  Haller,  Demand- 
ant;  Woolley,  Tenant;  Palmer, 
Vouchee,  T.  2  €?.  4.         Page  53 

4.  In  a  recovery  where  the  vouchees 
resided  in  Guernsey,  and  the  ac- 
knowledgment was  taken  before 
Commissioners  there,  who  ne- 
glected to  indorse  their  names 
on  the  dedimusi  —  The  Court 
"would  not  permit  the  recovery  to 
pastfy  but  ordered  the  documents 
to  be  returned  to  them  for  such 
indorsement.  Watts,  Demand- 
ant; Milne,  Tenant;  Pickford, 
Vouchee,  T.  2  G.  4.  09 

6.  By  a  recovery  suffered  in 
17^,  premises  were  described  as 
consisting  of  **  a  mill,  lands  and 
hereditaments  in  the  paHsh  of 
MJ^  By  a  deed  of  bargain  and 
sale  in  1771,  "  all  the  tithes  and 
hereditaments,  except  in  Jl.  were 
conveyed/*  which  it  was  stated 
were  comprised  in  the  recovery 
of  1759,  and  were  accordingly 
omitted  in  the  latter :— ^Held,  that 
snch  tithes  did  not  pass  by  the 
fii%t  recovery;  but  as  it  ap- 
peared (hat  the  tithes  of  all  the 

••  ToiicheeV  estates  were  intended 
to  pa*a  by  the  latter,  except  those 
which  were  supposed  to  have 
been  included  in  the  jBrst{  the 
Court  permitted  the  latter  to  be 
amended  by  inserting  the  **  tithes 
in  ilf.*  Ward,  Demandant;  Pal- 
mer, Tenant;  Coventry  (Earl), 
Vouchee,  M.  2  €?.  4.  i^ 

8.  A  i^eeovery  may  be  amended  by 
describing  the  premises  to  be 
situate  *'iin  the  parish  of  ii.  in  the 
city  of  B.,  and  in  the  parish  of 
C,  in  the  county  of  the  same 
city,"^  according  to  the  deed  to 
lead  the  uses;  although  they 
were  described  in  the  exemplifi- 
cation of  the  recovery,  as  being 
situate  in  '*  the  parishes  of  A. 
and  C,  in  the  city  of  B."    Bis-  i 


good.  Demandant;  Bruftom,  Te« 
nant;  Ivee^  Vouchee,  M.  2  6.  4. 

P«^e259 

7.  So,  a  recQvery  may  be  amended 
by  inserting  thef  words  "  the 
county  of  the,**  before  those  of 
*'  city  of  C"  on  an  affidavit  stat- 
ing Uiat  the  premises  intended 
to  pass  were  situate  in  the  county 
of  that  city,  and  so  described  in 
the  deed  to  lead  the  uses,  bat 
by  mistake  described  in  the  re- 
covery as  being  in  the  city  of  C 
IfiY/, Vouchee,  M.  2  6. 4.  259,  (n.) 

8.  On  motion  to  amend  a  reco- 
very, an  affivavit  mast  be  pro- 
duced, stating  that  the  posses- 
sion had  followed  such  instru- 
ments. Bisgood,  Demandant; 
Brutton,  Tenant;  /oee.  Vouchee, 
M.  2  €?.  4.  259 

RE-ENTRY. 
See  Lea  SB. 

REFERENCR. 
See  Award'.  ' 

REMAINDER. 
^ee  Dbvisb,  1.6. 

RENT. 

See  Distress. 
Lease. 

REPLEVIN. 

Where  an  avowant  in  replevin  car- 
ried down  the  issue  to  trial  with- 
out adding  the  simiHier  to  the 
plea  in  bar,  the  Court  set  aside 
the  verdict  for  irregularity,  but 
without  costs.  Griffith  t.  Crodt- 
ford,  T.  2  G.  4.  51 

REPLEVIN  BOND. 

Where  to  a  declaration   on  a  re- 
plevin bond,    the  principal  and 


SEA-WOKTHINE89. 

sureties  demured  generally,  and 
the  fbrmer  Eiad  confessed  a  jadg- 
ment  in  the  original  action,  the 
Court  would  not  alloir  one  of  the 
■nreties  to  withdraw  bis  do- 
mnrrer,  and  plead  perjraudem, 
unless  rrand  were  expressly 
shewn.  Eiwartky  v.  Coweii,  H. 
3  &  30.4.  Page  485 

BESIDUARY  CLAUSE. 

^eeDBTisB,  4. 

RETURN  OF  WRIT. 

See  Shbbivf,  4. 

RULES  OF  THE  FLEET. 

See  Waeden  op  the  Fleet. 

SALE. 
See  Frauds,  Statute  of,  3. 

IltSDBAMCB,  3.  & 

Stamps,  1. 

Vendor  ahd  Pubcbaser, 
1.  a. 

RULE  OF  PRACTICE,  211. 
SCiRE  FACU8. 

Where  the  defendant  bad  snfiered 
judgment  by  default  in  an  action 
of  debt  on  bond  conditioned  for 
the  pcrfarmance  of  covenants 
and  payment  of  costs  in  Chan- 
cery, and  afterwards  filed  a  bill 
for  an  injunction : — Held,  that 
although  the  plaiutiBs  delayed 
executing  a  writ  of  inquiry  more 
than  a  year  after  interlocutory 
judgment  was  signed,  it  was  not 
necessary  to  revire  such  judg- 
ment by  (ctre  faciat  before  exe- 
cution, as  the  defendant  attempt- 
ed to  delay  it  by  filing  the  bill 
for  an  injunction.  Powit  t.PomM, 
H.  2  &  3  C.  4,  617 

SEA-WORTHINESS. 
5ee  IwauBANCE,  4. 


SHSaiVF. 


eis 


SHERIFF. 

See  Arrest. 
Officer,  1. 

1.  Where  a  sheriff's  officer,  on  ai^. 
resting  the  defendant,  took  five 
shiUingB  from  him,  with  a  pro-- 
nme  to  pay  the  remainder  of  what 
was  usual  at  a  future  day,  and 
allowed  him  to  go  at  large  with- 
out taking  a  bail-bond,  without 
the  plaintiS^s  assent,  he  cannot  be 
surrendered  in  diacha^e  of  hi* 
bail  i  and  an  attachment  having 
issued  against  the  sheriff  for  not 
returning  the  writ,  it  oannot  be 
set  aside,  nor  will  the  Court  re- 
lieve him  by  allowing  him  to  put 
in  and  joatiry  baiL  CoUuu  r. 
Smuggi,  T.  2  6.  4.         Page  111 

2.  In  as  action  against  the  sheriGT 
for  not  arresting  a  defeiidaiit; 
proof  of  the  indorsement  of  the 
officer's  name  on  thkwrit,  by  a 
clerk  in  the  under  ahsriff's  office, 
is  sufficient  to  connect  saoh  affi- 
cer  with  the  sheriff,  atld  ^lew 
that  the  indorsement  was  made 
with  his  authority,  without  sail- 
ing the  officer  himself,  or  pro- 
ducing the  warrant  under  voich 
he  acted.  Fnatei*  v.  Neaaa,  T. 
2  0. 4.  .130 

And  see  Sowden  r.  WmUkwuM,  and 
Fermor  r.  Pkiltipt,  ante, 
vol.  V.  183, 184,  (n.)      ■ 

3.  In  an  action  by  the  asaigneea  of 
a  bankrupt,  founded  on  the  ata- 
tnte  iOElix.  c.  4.  agaiost  a  sheriff 
for  extortion,  on  exeoating  a 
Iseori  faciat,  issued  out  of  fhs 
Court  of  Exchequer  for  a  crown 
debt:— Held,  that  that  statnte 
applied  only  to  oases  between 
party  and  party,  and  that  the 
plaintiff's  remedy  was  under  the 
statute  3  Geo.  1.  c.  15,  which  gives 
the  plaintiff  ponndage  in  cases 
where  the  debt  is  due  to  the 
crown,   previously  to  which    be 
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SHERIFF. 


was  not  entitled  to  saoh  ponnd- 
age,  except  under  orders  issued 
hy  that  Conrt— It  seems  that  the 
taking  a  remnneration  by  the 
sheriff  for  extra  expences  in- 
curred in  dividing  the  property 
of  a  bankrupt  into  lots  at  his 
request,  in  order  that  it  might 
sell  to  greater  advantage,  does 
not  amount  to  an  extortion.  iSife- 
pkens   V.  Bothwell,    M.  2  G.  4. 

Page93Q 

4.  Where  the  plaintiff  assigned  cer- 
tain debts  owing  to  him*  to  a 
trustee,  in  trust  for  a  third  per- 
son, one  of  ivhich  was  due 
from  the  defendant,  and  for 
which  he  was  arrested,  and  whilst 
he  was  in  custody  of  the  sheriff, 
the  plaintiff  ffave  the  latter  notice 
that  he  had  assigned  the  debt 
due  from  the  defendant  to  him, 
and  afterwards  authorised  the 
sheriff  to  discharge  the  defendant 

,  ont  of  enstody,  the  debt  and 
eosts  being  satisfied,  and  the 
trustee  afterwards  produced  the 
assignment  from  the  plaintiff  to 
him  at  the  sheriff's  office,  and 
ordered  the  sheriff  not  to  dis- 
eharge  the  defendant,  but  he  did 
8O9  and  on  being  ruled  to  return 
the  writ,  returned  that  he  took 
the  defendant  and  safely  kept 
him  in  custody,  until  the  plaintiff 
discharged  him,  whereupon  he 
permitted  him  to  go  at  large  :-*- 
Held,  that  the  sheriff  could  not 
afterwards  be  ruled  to  bring  in 
the  body  of  the  defendant,  as  the 
plaintiff  might  have  his  remedy, 
if  any,  by  an  action  for  an  es- 
cape, and  that  the  party  to  whom 
the  debt  was  assigned,  should 
have  indemnified  the  sheriff  for 
keeping  the  defendant  in  custody 
at  the  time  be  gave  him  notice 
of  the  assignment.  Ilookham  v. 
Mouckton,  n.  2&ZG.  4.      497 


SPECIAL  CASE. 

SHIP. 

See  Charter  Party. 
Insurance. 
Pilots. 

The  owners  of  a  ship  for  whose 
benefit    she    is    navigated,   aro 
bound  to  owners  of  goods  ship- 
ped and  received  on  board  to  be 
carried,    for    the   due    carriage 
thereof,  and  are  liable  for  any 
negligence  on  the  part  of  them- 
selves or  their  servants,  whereby 
such  goods  may  be  damaged,  al- 
though in  the  due  course  of  the 
ship's    employment    the   master 
makes  a  charter-party  under  seal; 
because  the  ship  owners  are  not 
charged  directly  upon  the  con- 
tract of  charter-party,  bat  apoa 
their  general  liability  aa  princK 
pals  in  the  adventure,  and  deri^<* 
ing  profit  from   the  ship's  en- 
ploy  men  t.     Where  therefore,  a 
cargo  consisting  of  oranges  had 
been  materially  damaged  through 
the  improper  conduct  of  the  cap* 
tain»  who  was  also  a  part  owimt 
of  the  vessel,  and  the  freighters 
brought  an  action  on   the  case 
against  him  and  his  co-part-owi^ 
ers,   for  negligence  in  the  con- 
veyance of  the  goods: — Hdd, 
that  such  action  was  well  brought, 
although  the  captain  had  entered 
into  a  charter-party  under  seal 
with  the  freighters,  by  which  he 
engaged  to  convey  the  cargo  to 
its  port  of  destination ; — it  not 
appearing  from  that  instrument 
tnat  he  possessed  any  otiier  cha- 
racter or  interest  than  that  of 
commander  or  master.     Le^  v. 
Wilson,  M.  2  G.  4.  Page  41$ 

SIMILITER. 

See  Practice,  1. 

SPECIAL  CASE. 
See  Practic]$|  %^ 


STAMPS. 


STATUTES. 
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SPECIFICATION. 

See  Patent. 

STAMPS. 
See  Bills  of  Exchange,  1, 

1.  Bjr  a  deed  of  assignmeut,  five 
persons  conveyed  all  their  crops, 
goods,  and  eflTects  to  trustees, 
in  trust  to  sell,  and  with  the 
proceeds  to  he  produced  by  such 
sale,  to  discharge  first  debts  due 
to  the  trustees,  with  interest  from 
the  date  of  the  deed ;  then  debts 
due  to  other  creditors,  with  a 
resulting  trust 'as  to  the  residue 
to  the  parties  conveying: — Held, 
that  such  deed  did  not  require 
an  ad  valorem  stamp,  as  upon  a 
"  conveyance"  or  "  mortgage" 
under  the  statute  55  Geo,  3.  c.  184. 
Sched.  Part  1,  as  the  former 
clause  operates  only  as  to  actual 
sales  between  vendor  and  vendee ; 
and  that  it  fell  within  the  excep- 
tion in  the  latter,  viz.  ''  where 
such  conveyance  shall  be  made 
for  the  benefit  of  creditors  gene- 
rally;" and  therefore  that  a  com- 
mon deed  stamp  was  sufficient. 
Coaie$  v.  Perry,  T.  2  G.  4. 

Page  188 

2«  An  agreement  between  landlord 
and  tenant,  for  the  latter  to  give 
up  the  principal  part  of  a  farm 
to  the  former,  who  was  to  pur- 
chase the  stock  thereon  at  a 
valuation,  and  the  tenant  was  to 
hold  over  half  the  house  without 
paying  rent,  and  deliver  up  the 
same  At  a  subsequent  day ; — re- 
quires a  surrender  stamp  under 
the  55  Geo.  3.  c.  184.  Sched. 
Part  1,  as  such  agreement  ope- 
rates as  a  surrender  of  the  term : 
Held,  therefore,  that  an  agree- 
ment stamp  was  insufficient.^  Wil- 
liamt  V.  Sawyer,  M.  2  6.  4.  ^  226 

3.  The  plaintiff  demised  a  slate  pit 
at  jSi.  and  stone  quarries  at  M,  to 

VOL,  VI. 


the  defendant,  under  an  inden* 
ture  of  lease,  to  hold  the  one 
from  Lady 'day  1815,  and  the 
others  from  iKftcAa^/mat  1817,  for 
the  several  terms  of  fourteen 
years  from  the  respective  dates 
thereof,  at  the  yearly  rent  of  70/. 
for  the  slate  pit,  and  1302.  Ibr 
the  quarries: — Held,  that  all  the 
premisea  might  be  demised  by 
one  indenture  of  lease,  and  that 
one  ad  valorem  stamp  on  the  ag- 
gregate amount,  was  sufficient 
under  the  55Geo.  3.  c.  184,  Sched. 
Part  1,  Ut.  Lecae,  as  the  letting 
must  be  considered  as  one  trans- 
action, and  there  being  no  evi- 
dence of  an  intent  by  the  parties 
to  defraud  the  revenue. ■  Anue^t. 
Jackion,  H.  2  &  3  G.  4.  Page4M 

STATUTE  OF  LIMITATIONS. 

See  Limitations,  Statute  of. 

STATUTES— CITED  OR  COM- 
MENTED ON. 


Edward  1. 
6.  c.  1.    Costs. 

Henry  6. 

8.  0. 12.    Amendment. 


328 


137 


Henry  7. 
4.  c.  24.    Fine.  548,  65 

Henry  8. 

32.  c.  U    Will  of  Lands.  170 

—   c.  2.    Limitation  of  Actions. 

552,  6 

34.  c.  5.    WiUs.  170 

37.  c.  1.  s.  3.    Clerk  of  the  Peace. 

Offices.  33 

Edward  6. 

5^6.  c.  16.  gs.  2,  3.    Offices. 

32,  4,  7,  8,  0,  41 

Elizabeth. 

18.  c.  14.    Jeofails.  138 

20.  c.  4.    Sheriff.        338,  40,  1,  5 

S   8 
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^TIMB. 


Jameil* 
n.  c.  le.  f.  5.    limitations—Ten- 
der of  amends.  Page  489 
^— — — —  u.  1.  3.    limitatioDs. 

6«,  42,  8,  51,  8 

Charles  2. 

fS^ta.  C.9.    Costo.  328 

W.  e.  3.  «ff.  4. 17.    Frauds,  Statate 

of.       86,  9,  90,  95,  9. 102,  5, 16 

*■       «  ■     f. 4«    Frands.  521 

VFf/Ziam  4r  ilfory* 

'  1.  ttolf.  1.  c»  21.  «.  5.    Clerk  of  the 

Peac»— Offices.  33,  6 

9.  tesf.  1.  c.  5.    Distress.         257 

William  3. 

8*9.  €•  11.  t.  4.    Costs— Tres- 
pass. 326,  8,  30 

-  «.  8.     Bond  —  As- 
signment of  Breaches.   350,  360 

Anne* 

4.  c.  16.  f.  19.    Limitation  of  ac- 
tions. 528 

George  1. 

3.  c.  15.  f .  3.      Sheriff  —  Pound- 
sge.  338,  9,  343,  4,  6 

I- f.  13.     Sheriff  —  Extor- 
tion. 341 

George  2. 

2.  c.  23.  s.  24.     Attorney.         70 

—  c.  36.   Ship— Seamens'  Wages. 

393 

4.  c.  28.  f .  4.    Ejectment  —  Rent. 

331 

11.  c.  19.    Landlord  and  Tenant — 

Distress.  257 

George  3. 

xxviii.  c.  li.  s.  iii.     Thameu  Namgor- 

Hon.  324 

31.  e.  39.  Ship — Seamens'  Wages. 

393 
41.  c.  109.    General  Inclosare  Act. 

533 
43.  c.  46.  «.  2.    Bail    to    the   She- 
riff—Costs. 124,  7 


46.  c.  99.  s.  3.  Ezportatioii— Con. 
Pajm  387,  8,  9.  93, 4, 6, 6 

48.  c.  123.  Insolvent  Debtors.  287 

49.  c.  121.  9. 10.     Bankropt— No- 
tice to  dispute  Commission.  480 

52.  e.  89.  u.  2.  34.     Pttot  Act 

387,  8,  9.  93,5, « 

53.  c.  141.  f .  6.    Anniiity.     4Sli,  I 
55.  c.  184.    (Schedale,  Part  L>- 

Stamps.  188,  92,  3»  6,  7.  226, 7. 

480,  L 

George  4. 

1.  c.  87.  «.  1.  Ejectment — ^Land- 
lord and  Tenant.  54, 6 

—  c.  119.  Insolvent  Debton' 
Act.  506 

STAYING  PROCEEDINGS. 

See  Costs,  4. 

SUBSCRIBING  WITNESS. 

Sec  Bond. 
Dbrjd,  1. 

SURETY. 
See  Annuity,  2. 

EVIDENCB,  3. 

SURRENDER. 
See  Stamps,  2. 

TAXATION   OF   COSTS. 
See  Costs,  2. 

TAXES,  COLLECTOR  OF. 

See  Evidence,  3. 

TENANTS  IN  COMMON. 
See  D^iSE,  1.  6. 

TENANT  IN  FEE. 

See  Limitations,  Statute  op, 2, 

TENANT  IN  TAIL. 

See  Limitations,  Statute  of,  2. 

TIME,  COMPUTATION  OF. 

See  Variance. 


UNDjBltWBITBR. 

TITHES, 
file  RscoTSRT,  3. 

TRADER. 

See  Bankrupt^  1. 

TRANSCRIPT. 
See  Amendment,  2« 

PkACTICEy  10. 

TRESPASS. 

See  Costs,  3. 
Pkacticb,  10. 

TRIAL  BY  PROVISO. 

See  Practice,  6. 

TROVER. 

See  Bankrupt,  2. 

Vendor  and  Purchaser,  2. 

Where  a  bankrupt  was  required  by 
his  assignees  on  his  last  examina- 
tion to  deliver  to  them  his  books 
of  account,  which  he  did : — 
Held,  that  ho  must  be  deemed 
to  have  delivered  them  on  com- 
pulsion ;  and  it  being  afterwards 
found  that  he  was  not  a  trader, 
and  that  a  commission  had  im- 
properly issued,  that  he  might 
support  an  action  of  trover 
against  such  assignees,  without 
any  previous  demand  of  the 
books.  Sntntnersett  v.  Jarvis,  T. 
2  G.  4.  Page  5G 

TRUSTEE. 

See  Annuity,  2. 
Devise,  2.  4. 
Insurance,  2. 
Offices,  1. 
Sheriff,  4. 
Stamps,  1. 

UNDERWRITER. 

See  Evidence,  1. 
Insurance. 


USE  ANB  OCCUPATION. 

VARIANCE. 

See  Forgery. 

Where  the  defendants  became  wx^ 
ties  in  a  compoaition  deed,  by 
which  the  debtors  coveiiaiitedL  to 
pay  their  creditors  by  cevlutn  in- 
stalments, within  sixjMiiiiionlhs 
from  the  date  thereof,  via.  two 
shillings  in  the  pound  witoinfoor 
calenckr  months,  a  like  aQm 
within  eight  calendar  mondu,  a 
like  sum  within  twelve  calendar 
months,  and  the  fourth  or  last 
instalment  within  sixteen  calen- 
dar months ;  and  on  the  record 
it  was  stated,  that  the  creditors 
were  to  receive  their  foarreipee- 
tive  instalments  on  or  befpre  the 
expiration  of  sixteen  calemjUnr 
mouths  from  the  date  thereof, 
but  the  instalmcnts'were  alleged 
to  be  payable  within  fopr,  eight, 
twelve,  and  sixteen  months  g^ 
nerally,  omitting  the  word  *'  ca- 
lendar ;"— -Held,  that  this  was  no 
variance,  as  the  deed  clearly 
shewed  that  the  parties  meant 
calendar  months.  Cockell  t. 
Gray,  H.  2  &  3  G.  4.    Pa^e  483 

VENDOR  AND  PUROHASB& 

See  Stamps,  1. 

1.  Where  the  defendant  agreed,  to 
purchase  a  lot  of  trees  for  a  cer- 
tain sum,  and  pay  for  the  same 
according  to  conditions  of  sale, 
and  afterwards  felled  and  carHed 
away  part  of  them  without  mak- 
ing such  payment,  and  refused 
to  pay  until  the  remainder  had 
been  delivered : — Held,  that  the 
executors  of  the  vendor  having 
failed  to  establish  a  count  -on  the 
special  contract,  might  recover 
the  value  of  the  trees  taken  by 
the  defendant  under  counts  for 
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goods  sold  snd  delivered,  as  the 
defendant  by  such  taking  had 
disaffirmed  the  entirety  of  the 
contract.  Bragg  ▼•  CoUf  T. 
2  Q.  4.  Page  114 

2.  Where  the  plaintiff  on  the  sale 
of  a  barge  by  auction  under  an 
ezecution,  s^ddressed  the  com- 
pany, stating  that  he  had  built  it 
for  tho.'fwrson  against  whom  the 
execution  was  issued,  who  had 
not  paid  him  for  it;  on  which  no 
person  bid  against  him,  but  the 
auctioneer  refused  to  knock  it 
down  to  him  at  his  first  bidding, 
when  a  friend  of  his  made  an- 
other bidding,  and  the  plaintiff 
advanced  one  shilling  more,  and 
paid  a  deposit  in  part  of  the  pur- 
chase money: — Held,  that  he 
did  not  acquire  any  property  in 
the  barge  under  such  sale.  Ftd- 
Ur  Y.  Abrahams,  M.  2  O.  4.    316 

VENUE. 
See  Practice,  10. 

VERDICT. 

See  Practice,  1. 

VESTED  REMAINDER. 
See  Devise,  6. 

WARDEN  OF  THE  FLEET. 

On  a  motion  for  an  attachment 
against  the  Warden  of  the  Fleet, 
for  not  bringing  a  defendant  inta 
Court  under  a  writ  of  habeas  cor^ 
pus,  one  of  his   officers  swore 


t)iat  the  defSsndaUt  had  the  bene- 
fit of  the  rules,  but  that  he  could 
not  be  found  until  after  the  time 
for  bringing  him  into  Court  had 
expired,  when  he  was  confined 
within  the  prison  until  he  was 
discharged  under  an  order  of  the 
Insolvent  Debtors'  Court :— The 
rule  for  the  attachment  was  or- 
dered to  be  discharged,  on  the 
Warden's  paying  the  costs  of  the 
application.  Pari  y.  Tcrre^  M. 
2  O.  4.  Page  260 

WARRANT  OF  ATTORNEY. 

See  Amendment,  2. 
Misnomer, 

WILL. 

See  Devise. 

WINDOWS. 

See  Action  on  the  Case. 

WITHDRAWING  PLEAS. 
See  Pleading,  2,  3. 

WITNESS. 

See  Bond. 
Costs,  2. 
Deed,  1. 

WRIT. 

See  Sheriff. 

WRIT  OF  ERROR. 

See  Error. 

WRIT  OF  INQUIRY. 

See  Inquiry,  Writ  of. 


END   OF  THE  SIXTH  VOLUME. 
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